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Braxton and Dyke. 
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Archbiſhop of Canterbury and „run. 
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Bellow and Pew. 


Baynam and Ward. 185 
Bentlyaud Biſhop of Ely. 192, 388, 451 
Biſhop of Ely and Dr. Bently. ibid 
Bridge aud Henly. 194 
Bambridge and Caſtle. * 204, 240 
Brown and Gilbert, - £2000 
Brabant and Cockerel. 23 
Biſhop of Wincheſter and Feilders. 206 
Neetknife and Pockington. - 233 
 Bedwell aud Lethbridge. „ 
Beſt and Petroſe. 240 
Barnes and Fuller, 7 246 
Bambridge and Kenfield, 254 
| Bourke and Bridgeman. om! 


Blunket arid Freeman, 276 


Broon and Myonet. Page 276, 284 


Burridge and Dawkins, Page 
Blacke and Dodemay. 16 
Braſington and Eyre. 34 
Brown and Calley. 40 
Bruer and C hadwell. | 43 
Berry: and Croſs. | 47 
Botamly and Harriſon. ibid. 
Boot aud Graham. 49, 65 
Botamley and Harriſon, 50, 65 
Barber ad vans | 56 
Beſt and Fenton. ; 58 
Bouton and Hurſer. | 71 
Bail of Cowen aud Satcher. 78 
Baker and Fullnels, 83 
'Balckborn qui tam % Daniel. 84 
. Bear and Smith, 1b. 
Bithop of Lincoln and Dr Snape. 93, 122 
Bennet and Garnum. | 96 
Barnes and Fuller, 0 
Baker and Lewis. | 100 
Blink inſop and Hy les. 102 
Budicome aud, Jones. 107 
Buroughs aud Willis, _ 114 
Billingſley and Gilbert. ibid. 
Barker and Merryteild. 116 
Bobingrton and Parry. 117 
Baldwin and Morgan. 125 
Bret and Flillers. 127 
Berklet aud Hemry. 128 
Boſtrick and Shergold. 136, 142, 159 
Bagwell and Jobſon. 144 
Boldiſer aud Newens. 146 
| Bags and 'Thompſon. 159 
- Byrom and Baker. 170 
Baker and Byrom. ibid. 


Birch and Leck. 173, 210, 252 
180, 187 


Boſton and Foreſt. 181, 188, 326 


Brown and Townſend, 278, 283 

Brown and Kendall. 279 

Ballard and Harcourt. 296 

Brand 2:4 Watlington. 270 

Bonner aud The Mayor of Baſingſtoke. 

300, 327 

Bradſeild and Sowter. | | Zoo 
Berry and Bark. |; 308 
Bark and Berry. ibid. 
Bernley and Griffith. ibid. 
Baker and Johnſon. 309 
Barnado and Duram. 319 

Brown and Hatch. 321 

Broome ana Myonert. 322 

Bilbey and Lee. | 323 

Boore and Cooper. iid. 

' Bilhop of Wincheſter aud Feilders. 6. 
Haynes ard Foreſt. 327, 428 

Bowles and Lewis. — 

Balaam d Mathews, 332, 342 

Baldiſton and I.oyd. "= 336 

Bickley and Dickley. 340, 343 

Buckland. and Cole. 341, 34$ 

Bland and Perry. 344 

Benſon and Olive 348. 

Beech and Parker. 356 

Burroughs ard The Duke of Montague. 
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Baxter ad Baxter. 366 

Burnet aud Coby, _ $67 

Brackville and Mayle. 369 

Belgrave and 'l hompſon. 372 

Black and — 375 

Born and Speak. 277 

Berclet and Verden. 382 


Biſhop of London and Lewen againſt The 
Mercers Company. 359, 439 
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Biſhop of I,ondon d, Dr. Gouch. 391 
Blunt aud Blunt. 400 
Ball aud Fitzgerald. 401 
Buller and Lafitano, 403 
Bateman ard Fowler. 423 
Barnes and Ranſom; 432 
Bridgeman and Bourke. ibid. 
Binmore and Bowler, 437 
Bowler and Binmore. 11d. 
Butler and Lord Montgomery. 438 
Blackford and Hudſon. | 441 
Bennet and Haynes. 450 
Born and Speak qui tam. 11d. 
Ball and Knipe, m_ + 
Bell and Stock. | 466. « 
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Cartwright and Decoſta. Page 407, 412. 
Chandler aud Dymock. 4116 
Chalk and Dupleres. 420 
Crimes and The South-Sea Company 421 


Aſtle and Richardſon, Page 5 | Coleman qui tam again the Inhabjtants 
Clever and Whight. 4| of Loes, 433 
Cock man and Mather, 14 Cartee and Handerſon. ä 441. 
Conſet and Warren. 15 | Crimſton and Sharter, 443. 
Chambers and Robinſon. 22 Carleton and Marſhal. 44%, 468 
Chapman and Threſher. 36 Coke and Chapnes. 454 
Calley and Brown. 40 Chapnes and Coke. ibid. 
Couſton aud Kichley. 43 
Chadwell and Bruer. ibid. 
Cornwall and Holdfaſt, 44 D. 
Crutchfield aud Scot. 47 
Croſs and Berry. ibid. Yke and Braxton. 4 
Curſer and Smith. 59, 68 Dawkins and Burridge. ” 
Campbel aud Hoar. 75, 152| Dodemay and Blake. 16 
Cornſworth and Hornby. 104, 175, 249 | Doyley and Sherington. | 17 
Cray foot and Crackcraft. 109 De la Coſte and Ruſſian- Company. 24 
Crackcraft and Cray ſoot. ibid. Dyer and Williamſon. | $3 
Cayward and Goodchild. 126| Denny and Muttit. 335 63 
Champion and Scot. 139 | Davis aud Phillips. 72 
Coke and Sampſon, 151 | Delawar and Maſters. ibid. 
Cook and Eskin. 155 Daniel and Blackborn qui tam. 84 
Coling and Elford. 1800 Davie au Davie. 92 
Crippel aud Evans. ibid. Dr. Snape and Biſhop of Lincoln. 93, 122 
Calder and Ros. 198 | Duke of Rutland and Hudgton. 95 
Caſtle aud Bambridge. 204, 240, 275 | Dunbald aud Ald worth. 113 
Crumbey aud Desbrough. 212| Dale and Jones. 130, 131 
Cook au Farrers. 214 Dale aud Ruſted. 133 
Cockerel 4 Brabant. 223 Dicks aud Redding. 179 
Cromwell aud Griffith. 207 Dale and Lubbock. 198 
Corporation of Liverpool and The At- Desbrough and Crumbey. 212 
torney General. 236 Donell au4 Marwood. - - 229 
Caſtle and Corbet. 240, 253 | Davis and Law. | 238 
Corbet and Caſtle. 1014. | Dadd and Nightingale. ! 387. 
Cripple and Evans, 130 Delaney and Harman. 289, 438 
Crowl and Rogers. 288 | Dunmol and Aldworth. 291 
Coleman and Sayer. 303 | Dicks and Sidney, 316. 
Clay and Wood, _ 313 | Duran and Barnado, . 319 
Claverinth and Pit, 318| Darbey and Reydock. _ 336 
Criſp and Drake. 329 Drake and Criſp. 320 
Charleſworth and Wilſon. 320 Dutton and Staples, 337 
Cooper and Boore, 323 Dutton and Staples. 340 
Cowworth and Throuſtout. 328 | Daniel and Crew. 355 
Cole and Buckland. 341, 345 Duke of Montague and Burroughs. 362 
Crew and Daniel. 355 | Durrant and Durrant. 367 
Coby and Burner. | 367 | Dingley and Andrews. 368, 369 
Chairman aud Edwards. 368 Dale and Homes. 371 
Colſon a Golbeir. 369 Dupleſes and Thorp. 379 
Curland arid Lceland. 379, 400, 466 Dupree and Taſh. 385 
Chanccy and Richardſon. 386 Doo aud Hunt. 386 
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- Made Company, Page 405, 421 
Beooſta and Cartwright, 40%, 412 
Dutchels of Martborough and Whitmore. 
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Debart and Neeve. 441 
Dywock and Chandler. 416 
Dupleres and Chalk. 420 
Degbury aud Perew, — + 
and Grove. . 422 

| and Goodtirle. ik 429 
Dawes and Duſey. 437 
Daſey and Dawes, „ * 
Davis and Johnſon. 458 

E. 
Yre and Braſington. 4 
E Evans and Barber. 56 

India Company and Lopcs. 62, 69 
Rilwood and Atwood. 69 
Ryles and Blinkinſop. "WO 


Elliſon and Lynn. 120 
Edmond and Thomas. 141, 133 
Ein avs Cook. 154 
Evans and Thomas, _ 164 
Hard and Cating. 180 
Evans and Cripplc. ibid. 
Eike and Moon. 132, 220 
age worth and Smallridge. 223 
| dion and Tiblin. 244 
Rimes and Williams. 294 
Kilis and Pitkern. gol 
ERverard and Needen. 334, 3593 
* Rdwards and Chairman. 368 
— ad Earl of Ferrers. 370 
| Pilpgfmere a Hanmore. 378 
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Euns and Palmer. 103 
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againſt Dempſ cy. 495, 421 


F. 


— Aland and Maſon. 3, 100, 
; 176, 231, 288 
Farding and Baker. 4 


Freſcobaldi- and Kynaſton, 4, 23 

Fletcher and Holy day. 29 

Fen and Paunsſord. 37 

Felila aud Rawlins. | 45 

Field and Gooding, | 46 
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Page 48, 63 


Fox and Halpy 

Forreſt and ya Faulconbridge. 60, 68 
Fullneſs and Baker. 83 
Farthing and Wright. 8 
Fuller and Barnes. 98, 246 
Foſter aud Neve. 108 
Faul and Gurnel. | 176 
Foreſt and Boſton, 181, 188, 326 
Fenn and Hurs. on 


Fowler and Wathen. 
Farrers and Cook. 
Feilder's and — Wincheſter. 20 
Fenton and Lo 
Freeman and B ne IP 
Prene and Peron. 
Plowers and Goſs. 
Flaningant and Adey. , 314 
Feilders and — of Wincheſter. 323 
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Foreſt and | $2%, 428 
Fuller and Jo 337, 353, 404 
Francis aud Rixon. 375 
Prancis and Lopes Henrices. 374 
Piezgerald and Ball. 401 
Piſher and Strud wick. 419 
Perrars and Lovelane. 422, 429 
Fowler and Bateman. 423 
Fiſher and Hughes. 464 
G. 
1 and Pullen. 6 
Griffin and Scott. 3 
Goodtitle and Rogers. "7 
Goodman and Watts. 11 
Gooding and Field. 1 
Graham and Boot. 49, 95 
Giles and Venſon. 36 
Greenhill and Riveloe. 60 
Guering and Webſter. 77 
Garnum and Bennet. 96 
Garner and Lanſon. 101 
Gilbert aud Billingſley. 114 
Grandy and Wileſhire. 117, 127, 134 
Goodchild and Cay ward. 126 
Goodright and Hart. * 146, 150 
Sutton and Hall. 139 
Goedright aud Wood.. 141 
Goodtitle and Walton. 155, 164 
Gurnel and Faul. _— 
Goadright 4nd Sturdy. 177, 193 
Ginnel and Thompſon fas — 
Goring and OE 190 
Glover 
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Glover and Juny. 
Gilbert aud Brown. 
Griffith and Cromwell. 
Grant and Pyle. 
Gifford aud Letchmere. 
Guy and Vaughan. 
Goody and Moſeley. 
Griffith and Bernley. 
Goſs and Flowers, 
Goodfellow and Sweetapple. 


Gunner aud Metſcoffen. 339, 341, 


Goodman and Goodright. 
Goodright aud Goodman. 
Golbeir and Colton, 
Glover and Worley. 
Griffith and Raſtwell. 


Gouch and The Biſhop of London. 


Grove and Drag. 
'Goodtitle and Davis. 
Gouch and Hunt. 
George and Norman. 
Gardiner and Merret. 


255, 260, 


Page 200 


221 
207 
2716 
283 
271 
301 
308 
309 
334 
356 
362 
im. 
369 
374 
386 
391 
422 
429 
432 


446 
462 


Goodright on the Demiſe of the Duke 


of Chandois ver. Jennings. 
Grace and Higham. 
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H and Twiford. 
Holyday and Fletcher. 


Hill aud Martin. 
Holdfaſt and Pedegree. 
Hiſham and R odes. 
_ Holdfaſt aud Cornwall. 
Hawkins aud Robinſon. 
Harriſon and Botamley. 
Halpyn and Fox. 
Harriſon and Botamley. 
Hurſer and Bouton. 
Halls and Thorn. 
Hoar and Campbel. 
Homes and Wood. 
Hall and Jackſon. 
Hern and Wills. 


467 
469 
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29 
33 
i 
ibid. 
44 
45 
47 


48, 63 


50, 65 
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Hudgſon and The Duke of Rutland. 95 
Hornby and Cornſworth. 104, 175, 279 


| Hawkes aud Tomſon. 
Hillars and Bret. 

Hart and Goodright. 
Hemry and Berklet. 
Houghton and Stephens. 
Hick and Strong. 
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128 
ibid. 


128 214 


135 


Hall and Gutton. 
Hebeld and "Thomas. 
Hepman and Roche. 
Hetherington and Lowther. 
| Hay and Appleyard. 
Huddleſton and Patterſon. 
Hurs and Fenn. 

Henly and Bridge. 

Hatton and Walker. 

Holt aud Ward. 


Hopkins and Jones. 
Hilcock aud Humphrys. 
Humphrys and Hilcock. 
Holmes and Wood. 
Heath and Pullon. 
Hutchinſon and Addey. 
Heaton aud Hugell. 
Hugell and Heaton, 
Hatton and Hatton. 
Harman and Delaney. 
Harcourt and Ballard. 
Hawkes and King. 
Hawkes and Trisbey. 
Herbert and Karrington. 
Haid and Ux. 

Howard and Wood. 
Hatch and Brown. 
Hobbs and Nipper. 
Huggins and Wilcox. 
Horner and Smith. 
Holt and Ward. | 
Holdfaſt and Thruſtout. 
Harding and Pitcraft. 


Harriſon and Tong. 
Homes and Dale. 
Hiſham and Rhodes. 
Hanmere and Elleſmere. 
Hunt and Doa. 
Higgs and Newcam. 
' Hales and Stephenſon, 
Harwood and Lovelane. 
Harriſon and Whitehead. 
Hutton and Adams. 
Hunt and Gouch, 
Hare and Spink. 
Horn and Mullins. 
Hudſon and Blackford. 
Handerſon and Cartce. 
Hilly and Polhill, 
Haynes and Bennet. 
Hughes and Fiſher. 
Higham and _ 
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Page 139 
160, 164 
172 
18a, 228 
183 
186 
190 
194 
213, 220 


208, 247, 277, 333, 


348 


221, 234 
| ibid. 
249 
251, 262 
259 
272 
1b id. 
277, 329 
289, 438 
296 
30 
309 
310 
311 
315 
321 
328 


335, 349, 382 


337, 371 
348, 455 
352, 365 
364 
366 
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2 | ( Inhabitants of Grimſtone. 
6. | | Page 11 

| J. Dormer. 13 
| Oneby. | 17 
| Ing and Mott. Page 16 Landen Jones, 18 
| Johnſon and Weſt, - 21 | - Borough of 'Truro. 19 
| EA Ivory and Machen. 26 | Budgel. 12 
ohnſon and Lock. $7 Inhabitants of Anow. 22 
ones and More, „ Scott. 24 

ones and King. | 50 Tucker. 26, 28 

ackſon and Hall. 98 | Curl. | 29 

ones and Maſon. 104 Ly ſter. 30 

ones and Budicome. 107 The Sir Edmond Elwell. ibid. 

nhabitants of St. Michael's Norwich and K; " Hayes. 3t 

The Inhabitants of St. Matthew's Ipſ- King aud Sheet. | ihid. 

wich. | 108 Hayes. 32, 142 

Tones and Maſon, 114, 116 Whaley. 34 

| [ones aud Dale. 130 Franklin, 37 
| uny and Glover. ES 200 | Blackgrave. 38 
| ones and Hopkins. 243 Sir Edmond Elwell. 38, 39 
| ones and Newbank. 252, 273 Budpgel, ibid, 
| uſtice and Jones. 280, 291 Dean and Chapter of Ro- 
| Jones and Juſtice. ibid. % cheſter. —_ 
| Johnſon and Baker. 309 Scott. ibid. 

oſling and Fuller. 357, 358, 404 Hughes. 41 

ennings and Mallory. 376 | Chippingnorton. ibid. 

| ones and Porter. | 392 | | Dr. Whaley. 42, 170, 285 
| — ; Johnſon agai¹, Warren & . 430 Dr. Newton. © 42 
Inhabitants of Loes againff Coleman qui | Kickley and Couſton. 43 

| tam. 433 | Kenning and Wright. 62, 65 
| Inhabitants of Colnes againſt Salter qui | King and his Wife againſt Jones. 50 
| tam. 434 | Knightley and Philips. 84, 151, 387 
£ Jones and Roſs. 446 | Kirſher and Taſhburn, 197 
| ohnſon and Davis. 458 | Knute aud Myonetr, 245 
| ennings aud Goodright on the Demiſe | Kenfcild and Bambridge. 254 
1 of the Duke of Chandois. 467 Morris. 44 
A . Ithers and Woodhouſe, ibid. | Marſh. 45 
| The Overſeers of the Poor 
N ; of Colbitch. 46 
| K. 5 | : Wakeford.- 47 
| Hayes. 48, 166 

| ING and 8 of Land in Budgel. 50 

* RK —_— 2 Burden. 51 
| | King and Pulcy gil. Potter. 2 
|  Kinaſton and Freſcobaldi. 4, 23 King and < Biſhop of Cheſter. Hy 
1 1 | Inhabitants of Caywood. 53, 

Ic | 

| Inhabitants of Rowley, 9 Bailiffs of Bridgnorth. « 
. | The | Seymour. -. "7, Weſton. 56, 86 

King and Ward. | = Lawrence. 58 

Lewis, | Robinſon. 58, 97 

Inhabitants of err. Newton. 64 

— I _Martyn. tb. 
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The 


King and 5 Mallard. 


Inhabirants of _— Page 


„91, 140 
Inhabitanty of Cay wood. 71 


Mountague. 72 
Bailiffs of Scarborough. 13 
Gumley. 74 
75 

rudwicke 76. 


Johnſon. 79, 90, 91, 93, 102 
Wake. 80 
Borough of Plymouth. 81 


Long. 82 
Borough of Liverpool. 1b. 
Roo. 85 
Hales. 88 
Baker 89 
Roberts. 90 
Steers. 96 
Upton. 77 
Robinſon. 97, 134 
Woodman. 101 
| Steers, 105 
Husk & al. 107 
Chapman. ib. 
Willis. 109 
ib. 

Inhabitants of St. Matthew's | 
Ipſwich. 108, 156 


Sheriff of Leiceſterſhire. 110 


Floyd. 111 
Farwell. th. 
Johnſon. I1r, 123 
Robert Hale. 112 
Chamberlain. ih, 
Bailiffs of Scarborough. rr3 
Clendon. thid. 
Inhabitants of Darlington ib. 
Inhabitants of Mansfield. 121 
ms 123 
ayor and Commonalty of 
4+ Exeter. 126 
Caſins, 126, gs | 
Penſax. 127 
Inhabitants of St. Butolphs 
Aldgate. 130 
Borough of Plymouth. 1b. 
Roberts. 130 
Robinſon. 134 
| Inhabitants of 1 
| Inhabitants of Abbotlangley 
* 1385 148, 295 


The 
King and 4 
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Savage. Page 147 
Rouſe. 147, 
Wind. 158, - 
Inhabitants of Roxenton. 

161, 375 
Woolſton. 162, 266 
Robe. 165, 191, 263 
Lewis 166 
Bambridge, 166, 345 
Croke. 168 
Inhabirants of Rexam Re- 
is, 172, 174 
inkabltznt of Holiborn. 175 
227 


The Pariſh of St. Stephen- 
\ fon in the County of Bed- 


ford. 177, 196 
Roebottom, Gy * 
Harris. 196 
Child. 216 
Hawkes, 212, 300 


Inhabitants of Riſſey, 226, 
266 


Church-wardens of the Pa- 


riſh of Wilkihton. 227 
| Tayler, 229 
Fiſher. 234 
| Greenbil}. 236 
Duke of Bedford, 242, 293, 
280 
— 248. 
Acton, 250 
Hill. 259, 296 
Buckall. | 261 
3 1 263, 274. 
287, 293, 459 

Corporationof Doncaſter.a264 
| Gohaire. 275 
Monroe, 277 
Saunders. 278 
Kendall. 285 
Robinſon. - 291 

| Dr. Ward: 252, 294, 380, : 
= 11 
Inhabltunts of aa 
297 
Bryan. 298, 331 
' Pariſh of Canton. 299 
Dr. Betrefworthl. 298 
How, 302 
Clark. 304 
Knell 305 
Nutt 306 
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Longbotom. Page 314 

Hammerton. | 316 

| Childers. 326 

Saunders. 327 

Herle. 335, 338 

Clandon, 337 

| Charleſworth. 342, 344,363 

_ | Whych. | 346 

The Tayler. ibid 

King and + Stoughton. 347 

I Huggins. 350, 358, 396, 
I 

Pariſh of Lincanton. - 


Inhabitants of Weſtwell. 354 
Morris. . 367, 418 
Bell. 373 
Corporation of Newcaſtle 
upon Tine. 385 

| Norris. u#bid 


Kendall and Brown. 


King and Ragg. 297 
King and Hawkes. 7 301 
Karrington and Lady Herbert. 310 
Mills. 34” 

_| Morris, 364 


Manucaptors of  Seagrave. 
364, 378, 403, 410 


I Kelloway. 400 
Hill, = 
Shipton. wid 
Wiſeman, 402, 405 
Strud wick. o 


Bailiff of Iſpwich. 407 
Inhabitants of King's Fair. 


Lock aud ſohnſon. 


Inhabitants of Handſworth. 
: Page 445 
The Lady Blunt. ibid. 
ls Inhabitants of Mellon. 1 2 
Inhabitants of Stilton. 448, 
465 
Morrice. 448 
.| Knipe aud Ball. | 453 
The King and The lnhabitants of Melton. 
457 
Knightly and Philips. 463 
The King and The Biſhop of Cheſter and 
others. 466 

L. 
; LI N and Shippman. 12 
Lethalicr and Shippman. 14 
Lidcote and Smith. 44 


| 57 
Lady Faulconbridge and Forreſt. 60, 68 
Lopes and Eaſt-India Company. 62, 69 


Lamb and Roſs. | 

Lord Sey and Seal au Oates, 
Lewis and Baker. 

Lanſon and Garner. 

Lewis and Lewis. 

Lynn and Elliſon. 

Lutwych and Smith. 

Leaſe and Walton. 

Liſne and Lawrence. 
Lawrence and Liſne. 

Law and Wallis. 

Lowther and Hetherington. 
Liſne aud Mood 

Langley and . 
Lubbock and Dale. 
Leek and Birch. 
Litton and Ammurſt. 
Lewis aud Lewis. 
Lukee and Maskell. 
Lethbridge and Bid well. 
Law and Davis. 

Layer and Potter. 

Lopes and Fenton. 
Letchmere and Gifford. 

Lee and Bilbey. 

Lewis and Bowles. 

Loyd and Baldiſton. 

Lopes Henrices and Francis. 


Hf 


182, 


173, 210, 


221, 330, 


| ibid. 
of Gonerſale. 409 
ome. 414 
N 4 Hoare. ibid. 
Inhabitants of Preſton. 415, 
427 
Whight. 415 
Heath. 417 
Dr. Betteſworth. 424 
Stowton, 425 
Inhabitats of Sympſon. 426, 
9935 

Catheral. 2", 442 
The Inhabitlnts of Moltſ: 
worth. 436 
Hemingway. ibid. 
Crooke. 441 
Inhabitants of Utoxeter. 443 
[ Wellen. 444 


Leeland and Curland. 376, 


156, 


90 
98 


100 


101 
120 
bid. 
IZI 
147 
149 


ibid. 


157 
228 
184 
188 


198 


252 
217 
384 
208 
234 
238 
256 
267 
283 
323 
329 
336 
374 
466 
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Laſitano and Buller. Page 403 
Lepege and Pompylion. 420 
Lovelane and Ferrars. 422, 429 
Lovelane and Harwood. 429 
Legh and Stannard, 432 
Lyns and Anſtil. 438 
London, The Mayor of the Ciry of, 


and Swinland. 45s 


M. 


AAſon and Forteſcue Aland. 3, 100, 


176, 231, 288 
12 


Markleed and Sleed. 
Mather and Cockman, 
Mott and Jennings. 
Miles and Wourlidge. 
Machen and Ivory. 
Martin and Hill. 
Muttit aud Denny. 
Matthews and Spicer, 
Matthews and Spicer, 
More and Jones. 
Merryfield and Wellen. 
Maſters and De la War. 
Milior and Pockinghorn. | 
Merry and Sir Thomas Eveskyn. 
Maſon and Jones. 

Moxam and Penny. 
Milbourn and Stephenſon. 
Maſon and Jones. 
Merryfeild and Barker. 
Morgan and Baldwin. 
Mitchel and Steers. 
Mayley and Scot. 

Mole and Patſon. 
Mountford and Roberts, 
Moon and Ellis. 

Moody and Liſne. 

Maskell and Lukee. 
Marwood and Dorrell. 
Methlyn and Selwood. 
Myonet and Knute. 
Mountford and Roberts. 


114, 


- 


Mathews and Balaam. Page 332 
Merſcoffen and Gunner. +: 4 341, = 
Mills and King. 347 
Mallins and Stonehouſe. 354 
Morris and Kin 


3 
Manucaptors of — and King. 364, 


9, 403, 410 
Mayle and Brack ville. W * 
Mytton and Peacock. 375. 378 
— 2 Jennings, $596 
ercers Company ga The Biſhop 
of London and — 589, 439 
Manning and Rooke, 413 
Mackeriton and Tucker. 423 
Main and Somner. 42 
Montgomery and Butler. 43 
Mullins and Horn. 439 
Marſhal an Charleton. 447, 468 
Merret and Gardiner. 462 
N. 
Ayler and Scott. * $, 15 
N Neve and Foſter. * 10 
Newans and Boldiſer. 


Newton and Wibord. 
Norton and Smith. 
Newbank and Jones. 
Nightingale and Dodd. 
Nickſon and Way. 
Noble and Robinſon. 
Norman and Pitt. 
Nipper and Hobbs. 
Needen and Bverard. 
Northey and Steers. 
Newen and Stonehouſe. 
Neeve and Debart. 


Myonet and Broom. 276, 284 

| and Munſon, 292 
Mayor of Baſingſtoke and Bonner. 300, 

32 

Moſeley and Goody. — 
Munford and Roberts. 321 
Myonet and Broome. 322 | 
Mynyard and Seymoure. 330 


Newcam and Higgs. 
Norman and George. 
* O. 
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Osborn and Shelton. 260 
Odel and King. yor 
Olive and Benſon. 349 
c P. 
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| | Pamsford and Fen. 
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Ullen and Goodright, 
Proude and Willimott. 


Pyle and Grant, 253, 276, 260 
Potrer and I ayer. 256 
Patterſon and St. Clair. 268 
Pitkern and Ellis. 301 
Pitt a4 Norman. 303 
Peron and Frone. 304 
Paxton and Sharpe. 317 
Pit aud Lady Claverinth. 315 
Perry and Bland, 344 
Parker and Beech, 350 
Pitcraft and Harding. 354 
Palmer and Wadbroke, 368 
Peacock and Myrtton, 375, 378 
Promittce and Williams. 376 | 
Porter and [ones, 392 
Plea and Yarp. 41o, 415 
Pompylion aud Lepege. 420 
Perew and Denbury. ibid. 


3 


4 


Pedegree and Holdfaſt. 
Proctor and Scrimpſhaw. 
Phillips aud Davis, 72 
Parker and Stephens. 73 
Polten and Wilſon. 17, 118, 136, 142, 
| 234 
Purcel and Ward. "9, 80 
Prior and Prior, 8 
Pokinhorn and Wilcox. 81 
Phillips and Knightley. 84, 156, 387, 
| 457, 463 
Palmer and Eskyng, 103 - 
Penny and Moxam, 106 
Perry and Bobington, 117 
Patſon aud Mole. 174 
Pew and Bellow. 180, 187 
Patterſon and Huddleſton. 186 
Pat ſon aud Wilſon, | 187 
Pether and Langley. 188 
Price aud Powel. 201 
Powel and Price. 5 ibid. 
Plummer and Weel. 216 
Price and Prat. 233 
Prat and Price. ibid. 
Packington aud Beetknife. ibid. 
Petroſe and Beſt. 240 
Pulton and Heath, 251, 262 


| 


Parker and Stavers. Page 434 
Polhill and Hilly. 448 
R. d 
Ichardſon a Caſtle. $ 
Rogers aud Goodtitle. 7 
Radley and Rudge. 7 9 
Rudge and Radley. thid. 
Robinſon and Chambers. — 
Ruſſian Company and De la Coſta. 24 
Rodes and Hiſham, 43 
Robinſon ad Hawkins, 35 
Rawlins aud Felila. ] 
Reynolds and Thorp 46 
Riveloe and Greenhill, 60 
Robinſon aud Webb. 56 
Roſs and Lamb. 90 
Rotottom ana Roe. 107 
Roc and Robottom, ; ibid. 
Ruſted and Dale. 133 
Roche avd Hepman, 172 
Roberts and Mountford. 179 
Redding aud Dicks. ibid. 
Ruſh and Riggs. 189 
Riggs and Ruſh. ibid. 
and Revel. | 191 
Rutter and Rexford. 196 
Rexford and Rutter. „ dd. 
Richards and Andrews. 242 
Roberts and Mountford, 267 
Robinſon and Noble. 274, 296 
Rogers aud Crowl. 206 
Ragg and King. 290 
Roberts and Munford. 321 
Reydock and Darbey. 336 
Rixon and Francis, 373 
Rhodes and Hiſham, 376 
Raſtwell and Griffith, 386 
Richardſon and Chancey. ibid 
Rooke and Manning. 413 
Ray and th 426 
Ranſom and Barnes, 432 
Roſs and Jones. 446 
E. 
2 and Atkins. 2 
Scott and Griffin. 3 
Sir Clobery Holt and Terrell, 12 


Ship- 
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Shippman and Lethalier, 
Sleed and Mackleed. 
Stanton and Squibb. 
Squibb ard Stanton, 
Sherington and Doyley. 
Studley and Sturt, 

Sturt aud Studley, 
Smith aud Lidicote. 

Scot and Crutchheld. 


Spicer aud Matthews, 


Shaw and Wey. 
Scrimpſhaw and Proctor. 


Sparks and Tulley. 59, 67, 79, 110, | Stannard and Leigh. 


Page 12, 14 | Smith and Horner. Page i 
on ibid. | Smith and Captain F 337 37k 
13 | Sheers and Northey. 353 

ibid. Stonchouſe and Mallins. 354 

17 Stonchouſe and Newen. 336 

21 Snow and Winter. 375 

ibid. | Speak and Born. 377, 450 

_ 44 | Strudwick and Fiſher, 419 

47 | Stephenſon and Hales. 413 

54, , 178 | South-Sea Company and Crimes. 4#r 
bid. | Smith and Dr. Betteſworth. 425 

$5 , Somner and Main. 429 

po 


325, 335» 342 Spink ard Hare. 


Smith and Curſer. 
Strangeways aud Selby, 
Selby aud Strangeways. 
Stephens and Parker. 


Satcher and 'The Bail of Cowen. 


Smith aud Bear. 


Sir Thomas Eveskyn and Merry. 


Scot and Nayler. 
Stephenſon and Milbourn, 
Smith and Lutwiche. 
Stephens and Houghton. 
Spurling and Allen. 
Short and Scurry. 
Scurry and Short. 
Strong aud Hick. 


135, 156, 28 „ 334 


Sheregold and Boſtrick. 136, 142, 150, 


Scot and Champion. 
Steers aud Mitchel. 
Sampſon and Coke. 
Scot and Mayley. 

Sole and Waller. 

Stent and Warwick. 
Stent and Watkins. 
Swan and Wiſe. 

Sturdy and Goodright. 
Smallridge aud Ed geworth, 
Selwood and Methlyn. 
Smith aud Norton. 
Shelton aud Osborn. 
St. Clair and Patterſon, 
Seagrave and Aſhley. 
Sowter and Bradfeild. 
Sayer aud Coleman. 
Sidney and Dicks. 
Sharp aud Paxton. 
Seymour and Mynyard. 
Sweetapple and Goodfellow, 
Staples azd Dutton. 


433 
Salter qui tam againſt the Inhabitants of 


I, 04, 73 olnes. | 3 
ibid. | Stavers and Parker. OT 154 
73 Sharter and Crimſton. 443 
78 Staniford and Ayſelby and others. 449 
84 | Swinland and The May 'or of the City 
87 | of London. 455 
92 | Stock and Bell. 466 
110 
121 T. Y 
128, 214 , 
129 Wiford and Huggins. t 
Tenell and Sir Clovery Holt. tz 
ibid. | Threſher aud Chapman, „ 
135 | Thorp and Reynolds. ” 
Tenton and Beſt. i 
159 | Tulley and Sparks. 59. 67, 79, 110, 
139 325, 335, 34% 
141 | Thorn and Halls. 7 
151 Thomas and his Wife againſt 
154, 159 | 7 *-.-, 
156 Tomſon and Hawkes. 114 
191 | Thomas and Edmond, 141 
173 | Thompſon and Bags. 159 
174 | Thomas aud Hebald. 160, 164 
179, 193 Thomas aud Evans, 164 
223 | Thomſon and Guniel, 180 
243, 254 | Trinity College and Archbiſhop of Can- 
246 | terbury, 194 
260 | Taſhburn and Kirkſhire. 197 
268| Tiblin and Edſon, 244 
282 | Torvill and Ayneſworth. 29 
300| Townſend and Brown. 278, 283 
303 Town of Pool and 283 
316| Trisbey and Hawkes. Page 309 
317| 'Throuſtout and Cowworth, 328 
330 Taylor and 331 
334 Thruſtout and Holdfaſt. 352, 36s 
331, 340 Tong and Harriſon, 366 
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Thompſon and Belgrave. Page 372| Wright and Farthing. Page 89 
Thorp and Dupleſes, a 379 | Willis aud Boroughs. 114 
Taſh and Dupree. 385 | Wilſhire and Grandey. 127 
Tuckerand Mackerſton. 428 Wood and Goodright, - 141 
Tinmore and Wallis. 433 | Walton and Leaſe. 147 
; Wilord and Newton. 153 
v. Walton and Goodtitle. 145, 16 
Waller and Sole. 15 
Incent and Aflett. 14] Wallis and Law. 156, 157 
Vaughan and Webſter. 19 Warwick and Stent. 171 
Venſon and Giles. $6| Watkins and Stent. 173 
Viſcount Sey and Seal againſt Oates. | Wiſe and Swan. : 174 
98 | Ward and Baynam. 185 
vim of Applethwalt in the Pariſh of | Wilſon and Patſon. 189 
Windermore aud The Vill of Hart- Wathen aud Fowler. 209 
ſop and Batterdale in the Pariſh of | Walker and Hatton. 213, 220 
Bartod. pet tog, ago Weel and rm 216 
Vaughan and Woolaſton. 292 | Ward and Holt. 208, 247, 2 
Vaughan and Guy, 271 | Wood and Holmes. nnn = 
Verden and Lord Berclet. 382 Way and Nickſon. 268, 277 
Urling and Webb. 17| Williams and Elms. 274 
VX and Haid. 3110 Woolaſton and Vaughan. 282 
| Watlington and Willkinſdn. 270 
| W. — on and — ibid. 
| atlington and Bland, ibid. 
Harton and Barker 2 Wood — Ayneſworth. 312 
Whighe and Clever. +| Wood and Clay. 313 
Wats and Goodman. 11 Wood ant Howard. 315 
Warren and Conſet. 15] Wilſon and Charleſworth. 320 
Webb and Urling. ; 17 Wynn and 321 
Wunmott and Proude. 18 Wilcox and Huggins. 33S, 349, 382 
Webſter æ Vaughan. 19] Wright and York. 344 
Weſt and Johnſon, 210 Ward and Holt. | 348 
Wourlidge and Miles. 25 Wadbroke and Palmer. 368 
White and Woodhouſe. ibid.| Worley and Glover. 3 
Woodhouſe and White. bid. Winter and Snow. do. 
Wiltſhire and Wilrfhire. 44» J. Williams and Promittee. 396 
Wyat aud Wynkworth. 45, 67, 161 | yilljams avd Seagrave. -  _ 
Wynkworth and Wyar. ibid. Whitmore and The Dutcheſs of Marl- 
Watkins and Weſt. 49, 70 borough. 408 
Weſt and Watkins. ibid. Woolaſton and Walker. 423, 467 
Williamſon and Dyer. | 33] Walker and Woolaſton. e ibis 
Wey and Shaw. Warren & al' againſt Johnſon. 439 
Wright and Kenning. 62, 65| Whitehead and Harriſon, 431 
Wellen and Merryfield. 86 Wallis and Tinmore. | 433 
Wood and Homes. 75 | Wilmot and Allen. 461 
Webb and Robinfon. 76 Woodhouſe and Ithers. 467 
Webſter and Guering. 77 
Wilfon and Pollen. 77, 118, 136, 14a, v 
Ward and Purcel. 79, vo Ounger and | 186 
Wilcox and Pokinhorn. 81 York and Wright. $44 
Wills aud Hern. | $8] Yarp «xd Plea. 410, 415 
' | Term. 
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not ſay — every Day attend. But 
ference betw 
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Twiford and Huggins. | $2 


Fleet fo an Eſcape, The Defendant pleads that he is an A n js | 
Officer of the Common Pleas, ratione cujus attendentia brought 
ſua indies requiritur in that Court. To which the Plaintiff i've ix" 
demurs. Exception was taken to the Plea, fo2 that he does ing an of- 
e Court took a Dif- Leer of be 
een ſuch Officers, as in the Caſe at Bar, ſe Common 
Attendance the Court have a Right to Virture Officii, and lich Fee what 
Officers, who attend-only caſually, as Attoznies, and Clerks to ung 51... ot 
the Pꝛothonotaries; fo? the firſt may plead ſuch a Plea as t p Fri JJ 
. on. 


preſent one, but the other muſt ſay, they do every Da 
tend; accozdingly the Court gave Ag fo2 the Defendant, 


T H1S was an Aﬀfon of Debt againſt the Warden of the wen an 


1 


Anonymus. 


Ai of Erro2 was bzought upon a Judgment given in when Adi- 


the County Palatine of Durham. Exteption was taken to on» re- 
it, foz that it hav not the Continuances from one Semon to 1 . in 
another. As in Writs of Erro; on Judgments in the Common —— 
Pleas, there muſt be the Continuances of the Aﬀ#ton from one far ©», Con- 
erm to another. Which Exception was allowed. Powever cinuances 
the Court did not reverſe the Judgment, but awarded a Cer- muſt be en- 
tiorari in oder that the Continuances might be certified- = up 


from one 
-Seſfions to 
another. 


Term. 


1 ET 


| When Prohi- 
birlons go to 


2m venoane 


Term. Mich. 


13 Geo. I. 1726. 


8 8 _—_ i... iii. 
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The King and The Occupiers of Land in Burough-Fen, 


* 


Conſlrution | N Over of two Juſtices was made upon the Occupt- 
upon that ers of Land in Burough-Fen foz the Relief of the }Þoo2 
ns of the Patiſh of St. John Baptiſt. The Exception, that 
8 was taken to tt, was, that the Statute of 43 El. only 


Which allows Hives two Juſtices a Power of charging any other of other Wa ⸗ 


the making Fiſhes within the Pundzed, in caſe where a Fart is overburden- 


ono Pariſh ed with Poop but it does not appear by this ©2der, that the 

ms Contri- Dccuplers o Land in Burough-Fen ate of a different Pariſh from 

wothr, that of St. John Baptiſt ; therefoze non conſtat that they have pur- 

led the — given 'em by that Statute. Accozdingly the 
Over was quaſhed. | 


ks Barker and Wharton. 


Matter of a Ship libels in the Admiralty Court fo2 his 
2 2 es, and recovers there. 4A tdition was mo- 
ty Court, tho Ve d fog, 02 that it does not appent they had Jurisdickton, in as 
Diference much as tis not ſald in the Libel that the Contract was made 
which there infra altum mare. But the Court took a Difference between 


ie berween where a Pꝛohlbitſon is moved fo? ne Sentence, and where 


ſuch of them 
as aro grant- 


'tis moved fo} after ; fo? in the firſt Caſe they ſaid it muſt - 


ed before Pear they have a Jurigditton upon the very Face of the Libe 


Sentence bit in the other ft muſt appear upon the Face of the Libel 

«ar tuch of that thep have none. An Inſtance of the firſt ſozt is this; Where 

— hr } {tion 1s moved fo} befoze Sentence, 'twill not be enough 

— koi the Libel to lap the Contrack to be made infra Juriſdictionem 
maritimam, but it muſt appear to the Ring's Court to be ſa 
indeed, as by laying it infra fluxum et refluxum maris. Accozd⸗ 
ingly the Court did not grant the P2ohfvition. 


Storey and Atkins, 
What ſhall T HIS is an Aﬀton of Indebitatus aſſumpſit, and there are thre 


bo « good (cveral Counts; the firſt upon a Pꝛomiſſozy Note; the ſe⸗ 
. foz Money lent; the third kor Monep latd out to the De⸗ 


Ss Liſle, Co the two laſt the Oefendant pleads the gene- 
brought tor Cal flue ; and to the firſt he pleads Actionon accrevit intra ſex annos 
tho (ame Che laintiff replies that true it is, that from the Time of the 
Taue e JI2omſlo2y Mote given to the Time of bzinging his Aﬀtion upon 


nother is. 4 | it 


— — — * — TW” 


SY” RR SF 9 ,©v 


HE 
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| 


it here 'tis above ſir Pears ; but ſays that he levied a Plaint 
in the Sheriff's Court within five Pears after the Aﬀton ac» 
crued, upon an Indebitatus Aſſumpſit fo2 the flame Sum as is laid 
in the Declaration, ſecundum conſuetudinem of London, without 
alledging in the Platnt what the Gz0und of the Aﬀton was; 
and avers that he exhibuir billam prædict' pro eadem causa Actionis 
ro qui levavit his Plaint in the Sheriff's Court, 12 
Pau was removed here by Habeas Corpus. 0 whic e 


ekendant demurs ſpecially; and two Matters were tſhewn - 


that the Platnt was too uncertainlp ſet fozth. Judge Forte- 
ſcue (aid that the Replication was naught; fo2 the re of 
Aiﬀtton were intirelp different, and then no Averment can hel 
it. The Cauſes of Aﬀton, he ſaid, are different, in as muc 
as the one is bzought upon the Statute of the zu and 4th 0 
Queen Anne, Ch. the gth, the other at Common Law. This 
Action fs 8 upon that Statute, becauſe the Pꝛomiſſozyv 
Note is laid in the Declaration whereas at Common Law it 
could only have been given in Evidence. But he ſatd, in the 
lalnt the Plaintiff had onl Planrt at Common Law. 


foz Cauſe, one 15 the Averment was not good, the other 


zut as to the Objeckton, that the Plaint was too uncertatnly 
ſet kozth in its bein you generally {aid ſecundum conſuetudi- 
nem of London, he ſatd, it the Acton here had been at Com- 
mon Law, thaf would have been good. Foz he remembzed a 
Caſe adjudged here about thzee Years ago, where the ſettin 
out a Platnt by Conceſſit ſolvere ſecundum conſuetudinem tas al- 
lowed to be good. But the other thzee Judges were of different 


Opinion as to the firſt Point. Foz they ſald a different Cauſe 


02 Nature of ation was not given by the Statute only a new 
and ſhozter Remedy 2 tho' the Plaintiff has declared 
here accozding to the Statute, and taken Benefit of it, yet as 
the Statute did not take away the old Method, the Plaint might 
very well be accozding to that, and the Identity of the Ac⸗ 
tion ill the ſame. They ſatd fa 


rther, if the ſecond Point was What man 


determined, concerning the Conceſſit ſolvere ſecundum conſaetudi- de = good 


nem being good, without ſetting out the Cuſfom, it put the 
atter beyond aft Queſtion. Accodingly Judgment was given 

02 the Plaintiff. Vide the Caſe of Fi 

Car. 294. where 'tis ſald that the Plaint and Afton differing 

in the Sum make not different Cauſes of Aﬀfon, which was 

ſaid by the whole Court tn this Caſe. 


Griffin and Scott. 


ſotting out « 
FRG in an 
ach and Lamb, Cro. — 


Laintiff bzings an Acton of Treſpaſs againſt the Defendant How far 4 
fo2 entring into his Land. Defendant pleads an Entry and pigceß is 


Diſtreſs fo; Rent. Fe Bid replies that Defendant continued »* 


upon the Land with the Diſtreſs ſir Days, and had eight Bai. 
was gtven fo2 the Plaintiff. Fo2 the Court ſaid, that by the 
Common Law a Perſon that diſfrains is obliged to carry off 
the Diſtreſs immediatelp, and put it into a Pound Covert oz 

und Overt, and not detain it upon the Land, and the 


a 
zekent Caſe is not within the Statute of 2 W. & M. 5. And 


udge Reynolds fatd, that the very Reaſon why Shocks of — 
could 


ary to 
be carried 


lis there. To which Defendant demurs. But Judgment ue: 


that a Perſon latd t 


W 


— 
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could not be diſtratned at Common Law, was, becauſe they 
could not be carried off without Damage to the Tenant, which 
implies that a Carrying off of the Diſtreſs is neceſſary. 


Whight and Clever. 


"How far « THE Plaintiff bzings an Aﬀton of Debt upon a Bond ; 


Keppjieniz, L Defendant pleads the Condition, which was, 4 e ſhould 

Mel e be, erecute ſuch an Office without the Aliſtance of tze Plaintiff, 

parrure from AND ſays that he vid erecute it without his 4Mftance ; Plaſntiff 

the Plea, replies that he did not execute it without his Aſſiſtance ; Defen- 
dant rejoins, and ups that if the Plaintiff did give him hig 
Aſſiſtance, 'twas voluntary. o which Plaintiff demurs. 
And the Vemurrer was held to be good, fo2 that the Rezoſnder 
was a Departurc from the Plea. 


Farding and Baker. 


* 


How far an N Tnfozmation was bzought upon the Statute of 21 H. 8. 


— 1 to; Non-Reſidence; and it was moved in Arreſt of Judg- 
Pre , ment, that the Tnfozmatton was bzought in the King's Benc 
the proper WALreas it ought to have been b2ought befoze the Juſtices. of 
County, Alliſe in the County where the Caule of Aion lay, by the 
Statute 21 Jac. And the Caſe of The King and Gaul was cited 
out of Salkeld to that Purpoſe. Accozdingly the Court gave Judg- 


ment foz the Defendaut. 


belt avs Linas. 


ben en in- AN Action of Debt was dzought by the Defendant in Erroz 
fant is made in the Common Pleas MFgainſt the Plaintiff and another 
age ag Executozs, and Judgment thereupon. Writ of Erroz is 
tics fs ought and the Erroz aſſign'd was, fo2 that the Plaintiff in 
brought a- UWrr02 was an Inkant and appear'd by Attozney, whereas be 
wo him in Qtght to have appear'd tho Guardian, as tis adzudg'd in 2 Cro. 


that Right, 420. This Cale was thought to have a good deal of Difficul- 
muſt appear TY in it: acco2dtngly it ood over. 
by Guardian. , 


Braxton and Dyke. 


Me Boo bs 1 was an Adton 1— the Caſe in the Common Pleas. 
mall not bo (Urit of Erro2 was bzought, and one Erro2 aſſign b was, 
neceſſary that 'tis not laid that he appear'd by Attoznep ; but the Court 
Non * then they would intend that he appear © in Perſon, 
„abe Indeed they admitted that if the Surname of the Attozney bad 
| ” bcen only mentioned without the Chziſtan Name, there inal⸗ 
much as it appears that be came by toinez; and there is no 
How far e Attomey mention'd, that is a good Erroz. Another Erro; was 
weir way be alngured, and that was in the CUric ot Jnqutry, viz. that the 
the Day of Art ot Inquirp was crecutend on the Lap of the Return, and 
the Return that it does not appear 'twas erecuted during the litting of 


l at. the Court, akter which Time the JurisdiXton of the Sherift as 


to that piurpole ccalev. But this Erception the Court _ 
+ wite 


— 
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wiſe over-ruled, foz they ſaid, t 4 
ons in 4 B85. 2 they ſaid, they would not admit of any Frac - 


* 


The King and Puſey. 


HE Defendant was indicked at the Old Bally, and Motion How fai 
T was made fo2 a Certiorari to remove = Tadi#men here, . 
fo2 that he was a Perſon of Diſtindkton; but the Court ſaid wall nor re- 
thep would never do it upon that Account, ko; that would oc. 39% ae 1 
callon great Confuſion, They ſaid, in ſome Caſes they did from the Old 
grant em; as where it appear'd that the Fack would not ſup⸗ Baily. 

o2t an Indicment. Ag 'twas done in the Caſe of Sir Humphry 

ackworth, who was indiced at the Old Baily fo: Fo2gery, fo 
that he, being Governoz of a Company ſet the Seal of the 
Company to a Deed without Authozity; there, as it appear'd to 
the Court, that that Fa# was not indickable, they did grant it. 


Anonymus. hes fer a 
Certiorari 


Udge Forteſcue in this Caſe ſaid, that where a Certiorari goes, ell temone 
KA AID IE 
on d to ſend up the + not bare 
Which was not dented, N - i por the Teer 


of it. 
Caſtle and Richardſon. | 


HE Plaintiff was choſen Chapel. Marden to a Donative, How for the 
and was p2oſecuted in the Eccleſiaſtical Court foz not ta“ 2*<2"» do- 
king his Dath of Office; upon this he moved fo2 a Pzohibition, Check 
in as much as the Chapel is a Donative, and not under the which is « 
Ozdinarp's Jurigditton. But the Court were of Dpinton, that Donative are 
tho a Chaplain 0 Parton of ſuch Donative, is not ſubjet to nude ge 

the Depzivation 02 Suſpenſion of the D2dinary, but the Donoz J . Oral. 
is only Uiſitoz in ſuch Caſe 4. as to the other Officers, they pary, not- 


are under the ſame Jurigdiftc er withtanding 


on of the O2dinary, as in ot 
lot the DMs pen fd n Parc Court whe de 1 himſelf h 
no . p a Pariſh-Churc d bimſelf is 
Donative. Oo no Pzohibition went. — 


Forteſcue Aland and Maſon. 


HE Plaintiff bzings a Writ of Exroz in the King's Bench How far « 
| in Ireland to reverſe a Common Recovery ſuffer'd in che Plea ſhall 
Common Pleas there, under which the Defendant claims ; the . Hen 
Defendant pleads there his Nonage, and Judgment is given c tc ic 
againſt the Plaintiff. Upon this he bzings another” Crit of falls vichia - 
u the Be complaining that that Plea was allow'd wzongfully, de Rule, 
and the Defendant pleads the ſame Plea, But the Court re- Qued nen | 
kolved that that Plea was not good, oz they ſaid that the Al fo** £49 
lowance of that Plea, would be admitting that Thing to be «uven — 
right, which is complain d of as an Erroz in the Judgment, cujus petitur 
and whether tis (0 02 not, till they have look'd into the Judg- 4i89lucis. 
ment, they cannot determine. So they ſatd would it be in cale 


a Fine had been levied in the Common Pleas there, and a Crit | 


U 


— 
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of Ertoꝛ brought there into the King's Bench, to which the 
Defendant ſhould plead Nonclatm, yet in ſuch Cafe if upon a 
Ulrit of Erro: here the ſame mg ſhould be pleaded, they would 
ſet it aſide. Now in the Cale at Bar they ſaid they could not 
yet poſſibly tell whether the — of Nonage in the Urtt of 
— Erro in Ireland Wag allowable oz not, and therefoze hep could 
not allow it in this Crit of Erroz, Foz * the Acton 
in Ireland had been a CUrit of Dower, in which Nonage is not 
allowed, and the Defendant had pleaded it there, ſhould ſuch a 
lea here be a Bar to this Court's looking into the 
udgment ? That they ſald would be nag the known Rule of 
aw, =_ non — add uel exceptio ejuſdem rei cujus petitur diſſo- 


ccozdingly the Court ſet the Plea alide. 


Goodright and Pullen. 


1 3 was a ſpecial Uerdi# given upon an Ejeckment. And 
in a Will the only Point of Law that came befoze the Court in this 
% an k Caſe was upon the CUozvs of a Mill, which were theſe ; I give 
ate-Tail, and bequeath unto Micholas Lyng the Lands in Queſtion for and du- 
— 17 ' ring the Term of his natural Life, and after his Deceaſe to the Heirs 
| Life . Maſe of the Body of him lawfully begotten and his Heirs for ever; and 
it he die without ſuch Hetr Male, then limited ſeveral Re- 
mainders over. The Queſtion in this Caſe was, Whether Lyng 
had an Eſtate in Tail o Life deviſed to him ? And 'twas 
ſtrongly objefed on the Part of the Plaintiff, that 'twag an 
Eftate fo) Life and not an Eſtate in Tail. Foz it was ſaid 
by the Wozdg, his Heirs, were meant the Þeirs of the Iſſue 
Male, and that tho' the Clozds Heirs Male were Pei 4 put 
and in the Plural Mumber, pet it was ſuld one Þetr Pale of 
his Body was only intended, and that appear'd from the ſubſe- 
quent Clauſe, namely, and if he ſhould die without ſuch Heir 
Male, which is in the ſingular Mumber. But the Court were 
of a contrary Dpinſon; they ſatd it was very true if this was 
ſo, that one Jie Male was only intended, Lyng would be onl 
Tenant fo2 Life, and the Remainder⸗Man a Purchaſer. An 
they took the ſame Diſtint(on as there is in Shelly's Caſe, iſt 
Report, fol. 104. between a Remainder limited upon an Eſtate 
fo2 Life, to the Þeirs Male of the Body of the Tenant koz Life 
and where 'tis only limited to the Heir Pale. Fo2 in the firſt 
Caſe they ſaid the Heirs Male take by Deſcent, and conſequently 
the firſt Perſon who is to take has an Eſtate-Tatil ; but in the 
other Caſe, the Heir Male of the Body of the Tenant fo2 Life 
takes by Purchate, and the firſt Perſon Sg to take has but 
d bate Eſtate oz Life. But in the Caſe at Bar the Court 
ſaid the CUozdgs were properly CWozds of Limitation. They 
And if theſe Mozds had been in a Deed, as they are in 
a Gu, *twould have been beyond all Queſtton, that an Eſtate⸗ 
Call had paſs'd to the firſt Taker. And they {aid it down fo2 
a oy dry a Util ſhall give the very Came Eſtate as 
ſuch Mods in a Deed would, unleſs the Intent of the Part 
can be diſcover'd to the "nay 2 accordingly they adjudg' 
that Lyng ſhould take an Cſtate-Tail, Remainder to his Þetrs 
tn Fee, and gave Judgment foz the Defendant, N. B. 9 Caſe 
I | in 


lutlo. 


„ —Y 
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ln More, fol. 124. was cited to ſhew that the ſubſequent CUo2ns 
Heir Male, make no Alteration in this Caſe ; and that Caſe 
was, of an Eſtate being deviſed ta a Han jo bis Heirs Male 
of his Body, and if he ſhould die without Þeir of his Body, 
that the Land ſhould remain to a Stranger ; where *'twas de⸗ 
termin'd that an Eſtate in Call ale only paſſed, notwithſtann- 
ing the ſubſequent Mozds; which is a ſtronger Caſe than the 
Caſe at Bar; fo2 here are plain relative Mods, namely, ſuch 
Heir Male, which evidently refer to and (hall be erplatn'd by the 


fozegoing Wozds, 


Goodtitle and Rogers, 


HIS was an Cjetment, wherein the Defendant pleads An How far the 
tient Demeſne ; a Yotjon was made to let aſide the Plea, ie, of an- 
in as much as there is no Alſidavit made to verifp it eren tions Ye: 
the Ack fo2 the Amendment of (he 4.0 (apy þat no ate E= 
leas ſhall be allowed unleſs verified p ataba if, But the fed by Aff. 
ourt ſaid, this was no d e 'twas only a Plea to the davic. 
1— of the Court, and therefoze need not be verified by 


The King and Chiping-Norton. 


Motion was made fox a Certiorari to remove an Indi, How far « 
ment of Fon that was found in a pzivate Jurisdiktion, — ä 

in o2der that it might be tried in the County. And the Regſon bande, 
wen was, * that Affidavit was made that this wag au In- 7.00 an 
bitment fo: Felony agatnſt a Clergpman, (02 only taking q Indiamenc 
Handful of Hay out of a Barn, which 'twas ſwozn was but of of Felony. 
the Galue of a Penny, and the "oy 'twas nothing but a 
malicious Pzoſecution, And the Caſe of The King aid Powe 
was cited where a Certiorari went to remove an ToMzwent 
rhpnever did grant fuch © roar ut upon particular wien 
they never ＋ Certiorari r r - 
don. But they made a-Rule to ſhew Cauſe. And at the laſt 


Day of the Term, they granted it. 


Dawkins and Burridge. 


11 — CUrit of Erro2 to reverſe a Judgment given in uo, fr « 

the Common Pleas; and the Erroz aſſign'd was, that the Member of 
Duit there was on Bill, as in the Caſe of a pzivileg'd Perſon Parliament 

of that Court, whereas it ought to have been bzought by Oz. '® m_ pro · 
ginal, accozding to the uſual Courſe of that Court ; fo2 tho“ ag by bin 
this was an Atton againſt a Member of the Houſe of Commons; on,, «nd not 
pet in as much as 12 W.3. c. 3. on which that Aﬀton was by Original. 
grounded, does not allow the Courts ok Weſtminſter-Hall to 

iſſue out any different P2oceſs than according ts the Courſe of 

each reſpeitive Court, they have no Jurisdickion to pꝛoceed in 

any different Manner than againſt a common Perſon. But 

the Court ſaid that a new JurisdiXton is given em by that 

At, different from what they can ererciſe agalnſt a common 


Perſon ; and this they (aid not only was clear from a Seckion 


in 
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init to that very, purpoſe, but was wrong implied too from the 
laſt Pꝛoviſo in! which fays, that they ſhall not p2oceed in an 
real oz mixed ation in any different Manner from that, wht 
they pzoceed againſt common Perſons in; which ſtrongly im ⸗ 
plies that in perſonal Aﬀtons, as this was, they map. Ac⸗ 
cozdingly Judgment was affirmed, | 


The King and Rich. 


How far an 20028 was a Trial at Bar upon an Jnfo2zmatfon in the 

| ane Nature of a Quo Warranto to know by what Authozity the 

- cond in Dekendant exerciſed the Office of Burgeſs, Four Jſſues 

| Pyi4ence for Were joined. And when he came to the laſt, which was, whe- 

 wantof is» ther he was duly ſwozn and admitted into the Office, he _—_ 

, deingotamp- his Admillon ; but it appearing by the Witnefles, that the 

' Tims Stamps were put to ft a Month oz two after 'twas dawn up, 

the Court ſald it could not be f ven in Evidence by a Dtatute 

| in the 9th and roth of King Will. c. 25, 59- which ſays that no 

avmiMon ſhall be given in Evidence of a Perſon's being ad- 

mitted into an Office of Burgeſs, unleſs uch Admiſſion has 

double Stamps. This ſame Point, the Court ald, was de: 

termined tn the Caſe of Dy. Gaſtrill, Biſhop of Cheſter, and 

Peploe. But if the enalty be pald, and a eceipt taken from 

the Stamp-Dffice, befoze 'tis 1 in Evidence, tis very 

allowable. The Court ozdered too the Jurp to find all the 

Iſſues foz the King, in as much as the Defendant had kall'd in 

one, And this Point, they (aſd, was ſettled in the Caſe of 

» Pindar and Earle upon a CUrit of Erroz bzought into the Þouſe 

of Lozde. They ſaid too, that when once a Perſon has en- 

tered upon Evidence by Deed, he cannot, if he fatls of that E- 

vidence, —— go to Parol Evidence of that Fat. In⸗ 

deed the Attozney General ſaſd that if they had — oduced this 

Evidence by Deed, he did not know but they might have been 

admitted to have given Parol Evidence of it. Accozdingly 
Judgment of Duſter went. 


15 


. 
* 
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The King and The Inhabitants of Rowley. 
Uill was p2eſented fo2 not repairing its Pighways; yow car « 
and tn ozder to quaſh the Pꝛeſentment, 'twas obje- vin and « 
ed, that every Pariſh of common Bight is bound to 1 
repatr its Highways, and they ought not to thzow the ene. 
9 —1 8 upon a Cill, unleſs by Cuſtom. Contract, &c. no moze 
than upon a particular Perſon in the Pariſh, fo2 there may be 
many Aills in one Partth, and therefoze as ſuch Cuſtom, &c. 
was not ſet kozth in the Pzeſentment, it ought to be quaſh'd. 
But the Court ſaid it did not appear there was moze than 
one, and therefoze they would intend them coertenſive. 
Radley and Rudge. 
HIS was an Aﬀion of Trover. And Erceptfon was taken How far the 
to the Declaration, fo2 that tt was too general; it being Goods, which 
only unam peciam of black and white Tabby, and it does not a Aion of 


cxpeſs the Quantity of Pards. And they cited a Caſe lately dong. ho, 
adjudg'd, where parcellam Papyrz was held to be bad. And this Hall be f@is 
Caſe the Court allowed; but they ſaid in the firſt Caſe, a Piece robe deſeri- 


of Silk contains a certain Quantity; but a Parcel docs not, des vid ſuf- 


ficient Cer- 
The King and Seymour. 


tainty. 

7 E Defendant in an Inkazmation pleads in Abatement, when 1 cave 

that he ts a Surgeon, and not Generoſus. The Counſel fo2 is given to 
the King moved to amend; but it was objecked, that the In *mend an 
foumation cannot be amended ; becauſe in o2der to amend, the ieren, 
king muſt pay Coſts, which it would be o_ from his ;; man be 
Honour to do. But the Caurt (aid, when the Ring comes upon. 
foz a Favour he may pay Coſts; Wan u they let him a⸗ 
mend poo Papment of Coſts oz 1 an Imparlance; the « 
Counſel fo2 the Ring choſe to pay Coſfg, And they cited a 
ſtronger Caſe than this, namely, The King and The Corporation of 
Malmesbury, Paſch. 9. of this Ring, where the Amendment was 
in the very Name of the Cozpozation. 


D | f The 


a 1 
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b The King and Ward. 
What fall. HE Defendant being convi#ed in an Jnfozmatfon fo2 


- bejocgrobe | Forgery, mov'd ſeveral Things in Arreſt of Judgment; 


ey * Firſt, That this Infozmation was lad at Common Law, aud 
Law, - Cnfozmations of this Sozt oz Forgery did not lie, but where the 
| hing tozg'd was a CUriting under Scal ; and this was only a 
Fozatry of an O2der from the Duke of Buckingham to Ward. But 
the Court was of Opinton that this was an Offence tndit#adle at 
Common Law; fo; 55 ſald equal Pꝛeſudice might attend ano- 
ther in the having bis Oder 02 Receipt fozg'd, as in the having - 

his Occd — by 02 other Evidence. And that this was a Matter ne- 
ver eueſtfoned, appears from ſeveral Coſes, wherein the Counſel 
have taken remote 1 to ſuch Indi#ments, but never 

mov'd this in Arreſt of Judgment. As in 1 Salk. 347, 406. 

Cher did indeed admit the Cale in Noy 99 to be Law, where 

the Obligee's changing the TWo2d Libris to Marcis was held to 
be no Fozgery ; hut they ſald, the Reaſon of that was, becauſe 
ſuch Alteration could not be to the Pꝛejudice of any Perſon but 
the Obl(gee himſelf, And they ſald Fo2gery was the Alteration 
Whor hart Or On riting, which may be given in Evidence, by the means 
do dee be Of which another may be pzejudiced. The ſecond Exception was, 
« good ln. that the Offence was not ſutfictentſy lald in the Indi#ment ; koz 
formation the loids are, Johannes Ward obligabilis exiſtens ad deliberanda tre- 
tor Forgery: centum dolia Alumni, Anglice Tuns of Allom, Duci de Buckingham, 
dad certum diem preteritum,, ipſe idem Johannes machinans & inten- 
dens ad evitandam deliberationem prædictam, committed this Fozgery 
on the firſt of February 1724. Now they objecked, that it did not 
neceſſartly appear that the Defendant was chargeable at the 

Day he committed the Fozgery, and if ſo it was no Fozgery 
tadiffable, becauſe at the Ttme of the Fozgerp there muſt be 
a 19oflibſlity of a Piejudice coming to another. But the 

Court ſatd that the CUo2dg Ipſe idem Johannes were Surpluſage, 
and they would thꝛow them out; and then they ſald, they muſt 
offcr Giolence to Tommon Senke and Gzammar, to give any 
other Meaning to the CUoz2ds than that he was chargeable at 
that Day; fo2 how could he intend to avoid the fatd Charge by 
the Fo2gerp, if there was not any Charge upon him at that 
Time: A third Exception was taken to rhe Publication; but 

the Court ſald they did not care what became of that; fo 

in the Jnfozmatton there are two diſtinc Charges, one o 
Forging the Oder, the other of publiſhing it; and ik the firſt 
be made out, that 18 — fo them to give Judgment upon. 
A fourth Exception was taken to the CAozd Dolium, fo; they 

- - (aid it only ſignified a Tun in Meaſure and not in Tleight; 
„ but it was over-ruled, ſeveral Pyeccdents being cited, wherein 
it was uſed in the pzxeſent Senfe. Fifthtp, To the TWWo2d 
Contrafecit fo Counterfeiting, where the (Mob ſhould have been 
8 but toi it was (aſd was the conſtant old Wozd. 
an 


Strthly, Co a Dt veen | 
- ftringas; in the one, the Jſtue being ſoined between the Ring 


- and the Defendant, in the other between the Attozney Gene + 


ral and him. That Exception was over ruled likewile. 8 
3 Wats 


* 
* 


reement between the Venire and the Pi- 


— — 


—_—. 
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| Wats and Goodman. | 


TY Defendant pleads a JIlea in Abatement. as a Plea in —_ far the 

Bar, by concluding 1deo petit quod declaratio caſſetur; upon 102 

which. the Plaintiff demurs generally. And the Court ſaid, demur ſpeci- 

ſuch a general Demurrer is good, And Judge-Reynolds declar'd ally wo « 

that in no Caſe a Perſon is obliged to demur fpectally upon Ples in 4- 

2 Plea in Abatement, to: tis not within any of the Statutes deen. 
fo2 the Amendment of the Law. : 


The King and Lewis. TS 
Motion was made to ney an Inkozmatton taken at the Bon far tbo 


A Seſſions. But the Court ſad, they never quach d Jnfoz- Jeu never 
mations, fo2 they may be amended. * Wo — 


The King and The Inhabitants of paulſperry. 5 | 
A Potion was made to quaſh an ozder of Seſſtons; the Fatt How far the 


was in this Manner; A Father dies leaving ſeveral Chil⸗ Senlement of 


dzen, and the Mother goes with them and gets a new Settle⸗ Children 


ment; upon this the Juſtices _ that the Chtldzen ſhall be changes with 


remov'd to the Settlement of the Father 


and now it was mo- ment of tho 
ved that this * might be quaſhed. 


cozdingly did; koz they ſaid, that by the Law of Nature, a well «if 
other is as much oblig'd to take care of her Childzen as a deen, 


ather is; and therefoze they ought not to be removed from menc of the 
her. And they ſatd, that the Cale of St. George's Southwark Father. 
and St. Catherine's was a Caſe in Point; and that was in the 
firſt of the Ring, | 


The King and The Inhabitants of Grimſton. Blew. | 


moval ſhall 


| Tu. was an Over of Removal; and the Exception that pot be good, 


was taken to it was, that the Removal was to the Pa- M. W 
riſh oz Hamlect of A. which was uncertatn. The Court (ald, he 
that indeed a All and a Pariſh they would intend coertenſive ; piece, to 
but that a Hamlet was nothing elſe but Part of a Pariſh. Do which the 


they quaſh'd it, Perſons re- 
8 | mod are 


ſent. 


Term. 


hich the Court ac- Mother, a2 


% 
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Tyrrell againſt Sir Clobery Holt & John Hopley. 


Which Side Als was an Iſſue out of Chancery that came to be 
hall begin tried at the Bar. And it was whether one Ms. 
with produ- Bruerton was of ſound Memozp at the Time of her 
— executing” ſeveral Deeds; and becauſe the Execu⸗ 
1% %  tfon of the Deeds was at ſeveral Tfmes, there were four Iſſues, 
but each of them turned upon that ſingle Queſtion. The De- 
fendant was to prove that ſhe was of ſound Beuge the 
Plaintiff that ſhe was not. And the Counſel of each Side ar⸗ 

ued vo ſhould produce their Evidence firſt. And the Court 

ook this Difference, that if there ts one Affirmative in any of 

the Ties, the Plaintiſf ſhall firſt Fo though his Evidence as to 

all of he £ but in this Caſe the Affirmative thzo' the whole lies 


upon the Defendant, and therefoze he ſhall go firſt thzough 
his Evidence. 


Shippman and Lethalier. 


When thero T HE Plaintiff in Erroz aſſigns fo; Crroz Want of a Writ 
aro two Ro- of Jnquiry, and takes out a Certiorari to verify it; and the 
turne made Cuſtos Brevium returns that there was none filed of that Term, 
fo » Certio® which the Certiorari went to be tnfozmed ok. Sublequent to this 

the Detendant in — r it as ok that Term, takes out a 


one to the o- 
2 «hich Certiorari L{mſelf and has a Return made, that it was filed, 


Return Mall pon this the Counſel fo2 the Platntiff moves that the ſe- 
| demken 19 cond Certiorari map be quaſhed. The Court ſald, that they 
% Cunht to have entered a Caveat to have prevented its being 


filed ; but however made a Rule to ſycw Cauſe. 


Mackleed and Sleed. 


What (hall L PON a Crit of Etro; = Queſtion was, whether the 
be laid to be pꝛelent CAriting was a Btil of Erchange ; and the Clos 
rod Vill gf tt were to this Effect, Pray pay to ſuch a one or Order within 
vl Exchange. 1 Month after the Date hereof nine Pounds ten Shill.ngs, as is a Quar- 
ter's Rent, due from the 24th of June to the 25th of September next 
following, by Advance ; Witneſs my Hand, &c. Dared the 24th of May” 


1724 Und the Court affirmed the Judgment in the Common 
121leas, adjudvging that (t was a good Pill of Erchange. Fo? 


they lald, if ir had goye no farther than the nine Pounds. ren 
z I 


Sk 
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Shlllings, 'tis very clear it would have been (0; and te 
(lows ſubſequent have no other Operation, than to ſhew the 
Pere upon whom 'tis dzawn, how he ſhould retmburſe himſelf, 
ndeed if theſe nine Pounds ten Shillings were to iſſue out of 
the Quarter's Rent, they admitted, 'twould not be a Bill of 
Erchange; inas much as it would babe been wholly uncertain, at 
the Cime the Money contained in the Bill was to be pafd, whether 
any (ſuch Rent would ever be due. And a Vill of Exchange 
muſt be 7 pry = of and good at all Events, And thatis the Rea- 
ſon the Court ſald of the Caſe of Joſling and Laſcer, Hill. 11 Anne 
where a Man 02ders another to pay to ſuch a one 1945 |. out 
of the Money in the Defendant's Hand, belonging to the 120- 
pztctoz2s of the Devonſhire Mines; and that was adjudged no 
Bill of Exchange; becauſe it depends upon a Contingency, 
whether the Perſon on whom the Ozder was made ſhould pay 


— 


The King and Dormer. 


A_ was made upon the Defendant to ſhew Cauſe why How far an 
an Inkozmatton ſhould not go againſt him fo2 a Libe 7 
made upon one M1. Carter, a Juſtice of Peace in Oxfordſhire, Rem 1 
which lulinuated that Pz. Carter had lately fozeſwozn himſelf, Libel. 
in an Affidavit. And the Cauſe that he ſhewed was, that the 
Fact contained in the Libel was true; and therefoze he hoped 
the Court would not allow him this ſummary way of 120- 
ceeding, but leave him to his Indickment oz Action upon the 
Caſe. And M2. Strange cited the Caſe of The King and Bicar- 
ron, Hill. 8 Geo. 1. where an Jnfo2mation was refuſed fo2 the 
ſame Cauſe. Jn that Caſe the Defendant was charged with 
perſonating O2. Crow, and taking a Fee as rep2eſenting him; 
the Defendant made Affidavit of the contrary ; and the Tourt 
would not grant the Intozmation. But the Chief Juſtfce ſaid 
he did not believe that Caſe was true. And he ſaid, in all 
Caſes Jnfozmattons fo2 Libels go, unleſs you can ſhew the 
Court ſome pꝛobable Cauſe fo2 them to believe that you did 
not — it. Now if pou had Denicd it, it would have ſig- 
nified nothing; fo2 then Aidavit ſtands againſt Aﬀidavit, there- 
* foe the Jnfozmation ſhall go, that the Fa# map be tried. 
And Judge Forteſcue ſatd, that it would be a range Thing 
if a Man ſhould be allowed to juſtify, when an Inkozmation 
is pꝛap'd againſt him, and ſhould not be allowed to juſtify 
in the Inkozmation itſelf, when it is gone. Accozdingly the In⸗ 
fozmation was granted. 


Stanton and Squibb. 


HIS was an Afton fo2 Wozds. And the Declaration ſet What Words 

fo:th that the Plaintiff was a Bzewer; and that the De- a” 
fendint ſpeaking of him (ald, he is a pitiful Fellow and a Rogue, are ſpoke of 
and has compounded for five Shillings in the Pound; and upon that « Tradeſ- 
the Plaintiff concludes that he was damnified by them to the man. 
Sum ok Qpon this the Defendant demurs. And the ae: 


? — 
i 


— — om * r —2wU ä — WI"_R — Fon 


in i Mester IFLALNTIfE ought not to have replted generally abſque tali cauſa ; 
ol Record. 5 I 


Term. Paſch. 13 Geo. I. 1727. 
ſel ſhewed fo2 Cauſe, firſt, Chat it did not appear, that he was 
ſpeaking of him in bis Trade ; ſccondly hat he ought to 
have chen ſome ſpectal Damage. But Tudge Forteſcue ſatd, 
that he has heard my Lo2D Chief Juſtice Holt often ſay, That 
he would take the (UIozds always in f common Senſe, and if 
they impozted any Fai that might probably pꝛejudice the Per- 
ſon they were ſpoke of, he would look no farther. And the whole 
Court gave their Opinion, that theſe CUo2ds were Aftionable. 


14 


Cockman and Mather. 


How ſar an IIS, was a Trial at Bar, concerning the Right of Ui⸗ 
Hiltory can- ting Univerſity-College in Oxford. One of the Iſſues in 


ot be gven this Cale was, Tihether ing Alfred was Founder? And the 


% Euscese Counted fo2 the Plaintiff would have given in Evidence ſeveral 
I>iſloztans as to this Point. But the Chief Juftice de⸗ 
clared, that ſuch Evidence ts never admitted, unleſs in ]20of 
of a Point concerning the Government ; the reſt of the Court 
did not deny it, Accozdingly 'twas walved. 


Vide p. 12: Shippman and Lethalier. 


hh th HIS Matter now came on agatn, and the Faf# was in 
veral Certio- this Manner; This was a Writ of Erraz upon a Judg- 
rarics way ment th the Common Pleas. And the want of a Crit of Jn- 
be aken out quitry being fed was afſigned foz Erroz, Upon which the Plain- 
alten Er. (Iff took OUt a Certiorari to Verify that Erroz, And the Cuſtos 
raumis Previum tettrnhg, quod non habetur affilatio talis brevis in eraſtino 
pleaded afcenſionis Domini in prædicto Termino Paſchæ, which was the 
Term the Certiorari went to be (nfo21ned whether there was ſuch 

a Crit filed of. Vekoze In nullo eſt erratum pleaded, the Ocfen- 

dant takes out a Certiorari foz the (ame Purpole, and has a 

diteſt contraty Return made to it. CIpon which the Counſel 

fo} the Platntif would have had the Judgment reverſed, ſay- 

fing, That they had verified their Erroz; and whatever con- 

trary Return is akterwards made, it is not to be regarded. 
But the Court ſald, that as here were two inconſiſtent Re- 
turns, they wuuld certatnly take that, which made in ft- 
firmance of the Judgment. Another Point the Court a- 

- - greed to, that the Parties may take out as Manp Certiora- 
ries as they pleaſe, befoze In nullo eſt erratum pleaded; but 
after that rhey cannot take any out but upon Motion; and 
thole the Court will grant ad informandam Conſcientiam Curie. 


Aſlett and Vincent. 


Plaintitt may ] N Treſpaſs the Dekendant pleads, that he took the Goods 
ny 6 in- 1 by way of Diſtreſs, and as they were not replevped within 
— 1 ar five Days after Notice, he (old them ſecundum formam Statuti. 
due tali au. The lalntiff replies, that he took the Goods de injuria ſua 
la, by Ren- propria, abſque tali cauſa. pon which the Defendant vemurs. 
fon that the And now tbews ko Cauſe, that as his Plea was mired with 
Plea does Matter of Reco2d, as well as with Matter of Pais, the 


How far tho 


but 


J 


as —_ 6 et. b * * * * * 2 * 
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LI 


but ſhould have traverſed ſome particular Part of his Plea. 
And Crogate's Caſe in the eighth 1 was cited to this 
Purpoſe, But the Court ſaid, that this Plea was not mix d 
with Matter of Pais and Matter of Recozd, foz a Statute 
is not Matter of Recozd but a publick Law. 


. MM a 8 . „ * let to. _——_— — 


Term. Trin. 
13 Geo. I. 1727. 
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Conſet and | Warren, 


was entered into between the Plaintiff and Defen- 
vant, fo2 the Plaintiff's transferring ſome Stock to the De- 
fendant, and that the Defendant ſhould pay 12001. fog it, and 
accozdingly the Defendant entered into a Bond fo2 the Pay- 
ment of the oney. The Plaintiff did deliver the Stock, up⸗ 
on whic 
dant pleads Nil debet, to which Plea the Plaintiff demurs. 
ab the Court held the Plea to be nought ; foz they took this 
iſtind ion; that where-ever an Aaton is bzought ultimately up- 
2 1 1 though mired with Matter of Pais, the Plea 
of Ni 
ariſes upon Matter tn Pais, though mix'd with Matter 0 
Specialty, the Plea of Nil deber is good, And they reifed up- 
on the Caſe of Smith and Whitehead, Trin. 9 Geo. 1. where this 
lea was not allowed in an Aion bought by the Plaintiff as 
ſugnte of a Batl-Bond; which they (aid was a Cale in Point. 
Indeed in the Cafe of an Aﬀion of Debt bzought upon an In⸗ 
denture of Leaſe fo2 Rent, 'tis allowed; but that Caſe falls 
under the ſecond Part of the Diftjnitton, foz there the Demile, 
which is Matter of Pais, is the Gzound of the Afton ; ſo in an 
Action of Debt fo2 an Eſcape Nil debet is a good Piea; fo2 
the Aﬀ of — not the 1 — is the Pꝛincipal Gzound 
of the Aﬀton. UAccozdingly the Judgment below was affirmed. 


Blake 


e demands the Penalty of the Bond, The Defen- . 


ebet is hot allowed; but where the Adlon ultimately 


Hils was a Writ of Erro2 upon a Judgment in the where Nil 
Common Pleas, in an Aﬀton of Debt upon a Bond, debet may 
And the Declaration ſet kezth, that an Agreement de pleaded. 


—  — 


Scire Facias 


and Wife up- 


ment belong: 


Term. Trin. 13 Geo. I. 1727. 


Blake and Dodemay. 


HIS was a Criſt of Erroz upon a Judgment on a Scire 
facias, bzought by the Plaintiffs as Pusband and Wife, ups 
on a Judgment obtained by the CUife dum ſola. The Defendant 
demurg to the Scire facias, and ſhews fo2 Cauſe ſpecially, that there 
[is no Clenuc laid of the Place where they were married, no? 's 
there any Oay mentloned whereon they were. And the Counſ 
ſaid that where-ever a Matter traverſable ts alledg*d, the Cime 
and Place where that Matter was done, muſt be alledg'd, unleſs 
where the Matter is Perſonal ; as the taking upon a Perſon 
the Ozder of Knighthood, &c. \o2 there indeed the Place need not 
be [atd ; fo thoſe Watters ſhall be tried where the CUrit ts bzought. 
Che Court thought there was a good deal of Weight in the 
Objection | but as there were a great many Pꝛecedents ſhewn 
of Scire facias's byought in this very Fozm, though no Cale 
was cited, where they were ever demurr'd to upon this Ex⸗ 
ception, they allow'd tt to be good. Anofher Exception that 
was taken was, that the ©efendant in his Ocmurrer han con- 
cluded & ideo petit quod narratio prædicta cafſetur ; but the Plain. 
tiff in his Joinder in the Demurrer replied, ob cauſam predic. 
tam breve non debet caſſari; lo that they ſald the Platntiff had 
not anſwer'y the Defendant's Plea. But the Court laid. 
that a Scire facias was a Crit and no Declaration; ſo that you 
have concluded wzong ; and now you take an Exception ta 
their not having tollow'd pou, which it they had done, it would 
— * a Diſcontinuance. Accozdingly Judgment was af- 
r F * F 


Jennings and Mott. 


An Inkozmatton was moved koz againſt the Defendant, fo? 
coming a ſpozting on the Plaintiff's Sound, and beating 
bim in a very grievous Manner, becauſe he only came up to 

im and deſired him to go off. The Defendant's Affidavits 


norwith- —Dfretly contradifted. the Plaintiff's. And therefoze Judge For- 


Falt is deni- 


reſcue ſatd, the Jnfozmatton ought to go that the Fact might 
be tried. But the reſt of the Court kald, the Rule was not 
ſo, Indeed in Inkozmattons to try a Matter of Right it does 
bold, becauſe there you have no other Remedy; but in In oy 
matlons of this Nature you have, by Indiäment at the Sei. 
lens; and therefoze where the Fai is contradiſted poſittvelp. 
115 2 Court does not grant them. Powever, becauſe it appear'd 
that the Defendant was a Man of Jntereſt in the County, 
and the Plaintiff a Poo Man, and as the Plaintiff had made 
ERR to a Juſtice of Peace, and he would not take any 
Zotice of it, the Court did grant it. 


1 | Webb 


* FT . DSS wv Wy 


nn yy www” =” YwF RO IR 


CRT 


6 


Ierm. Trin. 13 Geo. I. 1727. 17 


——.Hã ——3ai 


Webb and Urlin. Ho 
Motion was made to plead double in an Anton qui tam. ey — 
But the Court looked into the Aﬀ fo2 the Amendment of mitted of in 
the Law, which allows theſe Pleas upon Motfon, and found Aion. to be 
an erp2els Pꝛoviſo in it againſt Allowing them in Aﬀtons up- r — 


on penal Statutes. 8 tutes, 


Doyley and Sherrington. 


N Motion to ſet aſide a Sham-demurrer to a Scire Facias to How for the 

aſſign Errozs. The ſpectal Cauſes of Demurrer are, firſt, £2" vill 
that it does not appear by the Scire Facias whether the Judgment b. dene 
in the Common Pleas was by Ozigtnal oz Bill, and as it dy Reafon 
was an 8 of that Court that was ſued, it muſt have of its appear- 
been by Bill. The ſecond Cauſe was, That it ought to babe ing upon tho 
been Sciri Facias, and not Scire Facias. And the Court ſad, as it 1 * ©, 
was evident that the alledging ſuch Erro2s as theſe could be eln. 
only fo} Delay, thep would fet the Demurrer aſide, ag they 


do very often Sham⸗Pleas. 


The King and Oneby. 


PON an Jnditment pzcferred againſt the Puſoner, fo2 What hall 
murdering one M2. Gore, the Jury gave a Special Cler- ace, be 

dict; which was removed into this Court by Certiorari. And ; 
after all the Judges had met upon it, the Lord Chicf $u- 
ſtice of this Court delivered their unanimous Opitntons that 
it was Murder; Murder he (atd, was the killing of a Man of Ma- 
lice pꝛepenſe. And whether that Malice 1s erp2efs o2 implied, it is 
not matertal. As if a oo ſhould lead a Do2ſe, which he knew 
was apt to kick, amongſt a croud of People, with an Intention 
to do Miſchick, and the Hoz2ſe ſhould ſtrike any of the People, 
of which they died, that would be Wurder in him; fo2 the Law 
would ſupply the Malice. But he ſaid there was no Dccaſion 
to look out fo2 Malice implied in the Caſe in Queſtion ; fo2 his 
Malice crpzeſs was ſuffictently diſcoverable; and that from two 
very material Circumſtances ; the one, when the Oeceaſed de- 
ſired they might be Friends, his telling him, No, Damn him, he 
would have his Blood; which he ſatd plainly carried with it Pie⸗ 
meditation. The other, his ſtaying tn the Room when the reſt 
of the Company was gone, and calling the Deceas'd back, and 
ſaying to htm, 3 I have ſomething to ſay to you ; It was 
true indeed, he ſatd, the Deceas'd did give the P2{ſoner ill 
Noꝛzds in Return to what he ſaid to him, oy AS bim, 
whoever called him a Puppy was a Raſcal. But 02ds are no 
I2ovocation. However, that which was the p2tncipal Rule, 
that govern'd this Caſe, was the ſame with that, which is the 

oundatton of Mawgridge's in Keyling's Reports; and that ts, that 
where-ever two Pertons taſl into a Paſſion with one another, 


which JPaMion carrtes the Perſon killing beyond his Reaſon, 


fo2 that the Chief Juſtice declared to be a neceſſary Ctrcum- 


ance,) and they agree to fight inſtantly, that is indeed only 
| F Man- 


— 
. np roar uy us fates] * I 
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anſlaughter. But where-ever any Ack intervanes which ſhews 
onſideration and Fozethought, that is always Murder. And 
therefoze it two Men have ſuch a Quarrel with one another, 
and they agree to fight in the Afternoon, and do fo, that 18 
Murder. Oo in my Lozd Morley's Cale, which is referr'd to 
tn Mawgridge's Caſe Keyling 129, where my Lo2d Morley had a 
Muarrel with another, upon which they agreed inſtantly to fight, 
— becauſe he looked upon his Shoes, and ſaid he was afraid 
e had a Diſadvantage becauſe the Peels were very high, the 
Court determined that to be Murder ; foz his doing that Ac- 
tion A. ſhewed a Deltberatton. Do he ſaid, if two fall 
into luch a Quarxel, and the one lays to the other, J will not 
ſtrike you firſt, but J will give you a Pot of Beer to ſtrike 
me firſt, and the other does lo, and upon that the Perſon ma- 
king the other this Offer, gives htm a Blow, with an Inſtru⸗ 
ment likely to occaſion Death., 02 (ome £e bodity Harm, 
by which the other dies, that is Murder. The Nature of the 
Inſtrument, the Chief Juſtice lald, was indeed matertal. And 
accozdingly Turner's Cale was agreed to be Law ; and that 
was, that a Maſter ask'd his Servant what he meant » not 
cleaning his q iſtreſſes Clogs, and upon that he took one of them, 
and ſtruck the Servant croſs the Head with it, of which he 
died, that was held to be only Manſlaughter. But Gray's 
Cale in Keyling 133. was tkewiſe agreed to be Law; and that 
was that a Smith ſtruck his Servant with an Jron Bar, fo 
being rude to htm, of which Cound the Servant died; wht 
was held to be Murder, Che Caſe in 12 Co. 87. was lkewile 
held to be Law. And lo was the Caſe in Coke's Inſt. 296. which 
are Caleg of Manſlaughter. And fo2 the Reaſons afozementt- 
oned the Court adjudged the Puſoner guilty of Murder. Vide 
de 1! — Caſe 2 Co. 296. which was allowed by the Court to 
Al +. | 


The King and Landen Jones. 


How far ws be Defendant had anſwered to certain Interrogatoztes 
Court will koz a Contempt of the Court. And a Wotton was now 
give t.covo made fo2 adding a new Interrogatozy; tue Counſel of the other 
nterrogato- Olde laͤld, that that was never allow'd. Upon that the 
ry Court ask'd Pz. Harcourt, whether it was ever done; and 
upon his ſaptng there were ſeveral Piecedents of it, they 
allow'd it in this Cale. | 


1 Proude and Willimot. 


1 U PON a Motion to ſet aſide a Trial, fo2 the Defendant's 
down a carrying it on by P2ovilo, without having a Rule ko: 
Cauſe by hat Purpole; the C.urt ask'd the Maſter, whether that was 
Proview" ncceflary 2 Upon his ſaying it was, they let it aſive. 


out giving a 
Rule 1 tho 
Offi ce for 

that Purpoſo. 
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Anonymus. —— 
for a Forci- 


9 Potion to quaſh an Indiäment foz a Foxcible Entry bie knery 
and Octainer; the Exceptton to it was, that it is ouly wall nor be 
latd in the Indiäment, of which ouſe he was poſſeſſionatus; good by Ren- 
and tt is not ſald what Eſtate he had in it; and it he was —— — 
only Tenant at WH o2 Sufferance, the Statute does not — 
ertend to him. Upon this Exception the Indicment was «hich dhe 


quathed, Party had in 
the Land. 


Anonymus. 


42 was made to have Leave to amend an Iſſue, by How far an 
\ putting in the Name of the Plaintiff, tnſtead of the Oe. Iſſue may bt 
fendant's, upon Payment of Coſts, it being nat upon Recozd, „nee 
The Counſel of the other Side objefed, that it was in the gangen ir 1. 
Niſi Prius Roll, and that Ar its —_ firſt of Reco2D, entered v 
Judge Reynolds anſwered, that in Strickneſs it ought to be To, e Ni. Pri- 
but every Body knows qt is not. Accozdingly the Court al- Rol. 
lowed the Amendment, | 


Webſter and Vaughan. 


H ERE were two Erceptions taken to a Teſtatum Fieri Facias; What ſhall 
the one was, that there was no Fieri Facias firſt taken out, _ ſaid 
on which the 'Teſtarum was grounded. The other was, that af- 6 096 
ter the Sealing of the CUrit, the Attozney fill'd up a Blank in riert Facias. 
it, The Court admitted both the Exceptions; aud accozding⸗ 


ly quaſh'd it. - 


The King and The Borough of- Truro. 


Motion was made fo2 an Inkozmattan, ta know by what How far the 
Authanty certain Perſons exerciſed the Office of Burgel- Court will 
les in the Lozough of Truro , ſame that were Aldermen there 29! grant an 


Information 


at the Cime of the Election not having Notice of the Eleckton. „ ure 
But the Court ſaid, as it appeared they had continued in Quo War- 
their Otfices fo? ſir Pears they would not do it, fo2 it would ranco, by 
be a Thing of dangerous Conſequence to have Burgeſſes E. Reaſon of 
lettons tried over again after ſo long a Space of Time toz 1 
Omillions of Things of that tranſient Nature. Judge Forte 
ſcue lald, it had been determined ſeveral Times, that fo2 the 
Omiſlon of giving Notice to one of the Elecozs, the Court 

has refuſed to have their Elefttons tried over again, where 

ſuch Omilllon was by Miſtake, And he and Judge Probyn too 

ſaty they remembered the Caſe of the Town of Buckingham, 

where a Man was made an Alderman in an Alehouſe, yet as he 

had continued in the Office to2 ſeveral Years, they would not 


allow of a new Electton. 


20 Term. Trin. 13 Geo. I. 1927. 


| The King and Budgel. 
; How far « Rule was made upon the Pꝛolecutoz to ſhew Cauſe why 


Witneſs fhall the Trial ſhould not be put off, one of the Defendant's Ait. 


not be exa- 


mined before Neſſes not being able without Danger of her Life to appear at the 
« judge in Trial, The Pꝛoſecutoz offered to allow her Teſttmony to be 
Criminal taken befoze a Judge. But the Court ſald, they never ſuffer'd 
"Calos: it to be done tn Criminal Caſes. | 


Anonymus. 


How far & was an Jndi#ment fo2 not mending a Highway, A 
berty hall Motion was made by the Defendants to amend their 
Hot bo pon Jlea ; they had pleaded it was a p2zivate May; and they deſired 
Hen in to plead the General Iſſue. But the Court lald it was againſt 
Criminal the Rules of the Court to allow it in Criminal Cauſes, but 
Caſes, Upon Conſent. So upon their deſiring to have a good Jury, 
| and to have a Cliew, the Court ſaid, they could not grant them 


without Conſent. 


Anonymus. 


What ſhall Ou — to quaſh an Indläment on 5 Eliz. 31. fo; ererciſing 
not be « good a Trade which was uſed at the Time of the Statute, - 
—— rſon not having ſerv'd an Appzenticeſhip ſeven Years, 


for cxerci- 
ſing « Trade 
— Trade, which was uſed infra hoc regnum Anglie at the Time of 


ving lerv'd the Ack. Accomingly the Court quaſhed it; fo2 they ſaid there 

an _— was no ſuch Kingdom now; if indeed the Clozd hoc had been 

eee” out, they admitted it would have been good; becauſe at the 
Time of the Ac there was ſuch a Kingdom ; and that was 
the Reaſon why they lald they could not rejet it, becauſe it 
is a material CUo2d, a 


The 


Exception to it was, that it charg'd htm with exerciſing a 


the Þ 


Term. Mich. 


1 Geo. II. 1729. 


—— 


Anonymus. 


N this Caſe the Court ſaid it is a ſtanding Rule, that a How far « 
Man ſhall not have Leave to add a new Count after the Perſon ſhall 
ſecond Term; they ſaid alſo that when a Motion is made to bees 
amend a Declaration, the Amendments muſt either be in- given him co 
ſerted in the Rule to ſhew Cauſe, oz the Plaintiff muſt give add a new 
the Defendant a Note of them at the Time he ſerves him Count after 
with the Rule. Otherwiſe the Court will diſcharge it. a ſecond 


| Term. 
Studley and Stett. 


Man was ſerv'd with a Latitat returnable die Mercurii the Within what | 
26th of July, and put in Bail above the Monday follow- —— — is 

ing; and whether the Bail was not given too late was the Que- , Pt in 
ſtion. The Court ſaid, that four Days, excluſive of the Day 
of the Return, was the Time that was allowable fo2 putting 
itt Bail ; and though Monday was the fifth Day after the Re- 
turn, pet, becauſe Sunday was no Law-Oay, they thought it 
was well enough. 


Johnſon and Wet. 


1 an Acton of Debt upon a Bond, the Defendant pleads now far 
Payment of the Boney by come of a Fozeign Attachment; Debt way be 
aintiff replies that the Defendant was attached befoze the dovnd by « 
Day of Payment contained in the Condition, though Judgment 378 cog 
was given after the Day. But the Court held the Replication nawich- * 
to be ill; fo2 inalmuch as there was a Debt at the Time of Randing ie 
the Attachment, though not to be paid then, and in as much ws nor at 
as it was to be paid befoze the Judgment on the Fozeign u. Ti=e 
Attachment, the Judgment was 7 given. And a Caſe in?“ “ 


Roll's Abridgment, Placito 5. was CitedFo this Purpoſe. 


G Anony- 


| Feace. told him, the Ot 


cial Bail 


need ot b® ment he bungs an dition of 


Debt, which | 


22 Term. Mich. 1 Geo. II. 1727. 
| if Anonymus. 
For what HIS was an Tnfo2matton that was mov'd fo? againſt a Juſtice 


6097-2 ot Peace, who was [tkewtſe an Attomey. And the Caſe was, 
grant an ln, that a Balliſt had taken a Oiſtrels, and continued with it on 


formation a the Poſſeſſion ; upon that, the Juſtice ſent a Warrant fo2 him 


yeinſt « Ju- and asked him, why he continued with the Diſtrels on the Pol⸗ 
dice of ſeſſion, telling him, be had ſued out a Replevin, The Batliff 
ſreſs was deltvered to htm to keep, and he 

would take care of it : Clpon which the Juſtice (ent him to the 

Doule of — r to continue there, till he ſhould be diſcharged 
by due Courle of Law, And fo2 this the Court granted the In⸗ 
fo2zmarton ; fo2 they ſald they would never ſuffer a Man to inkozce 

_ bis Authozity as an Attozney, with that of a Juſtice of Peace. 


Chambers and Robinſon. 


How far ſpe- - E Plaintiff recovered in an Action bzought againſt the 
- Defendant fo2 a A upon which Judg⸗ 

— ebt, and recovers; and upon 
Attion of. 1 — Judgment bzings another Ackton of Debt. Now the Queſtton 
| jat came 3 the Court was, Tihether the Delendant ſhould 
i» broughe give Special Bail tn this Cale? And the Court determined, 
_ that he need only find Common WVatl ; fo2 they (atd, that this 
-*- --. third Acton was only verattous; and ko the fame Reaſon that 

Spectal Ball ſhould be required in this third Aion, tt might 

be required in infinitum ; though indeed they ſald in the firſt AC- 


| ton bzought upon a Judgment, they will allow it, 
he King and Ihe Inhabitants of Anow. 


hes hre Nu Motton to quaſh an Ozder of Sefſions. The Cale, 
Servant ſhall C 9 it was ſtated in the Ozder, was, that a Perſon had got 
gain a vot- 4 Settlement in the Pariſh of Anon, and alter that had let 


deen, himſelf to one in another Pari, from Chriſtmas to Michael- 
mas, and ved with him all that Ttme; and lame time after he 
let luümlelf to the lame Perſon tn the ſame Partlh fo2 a Pear, 
and [tved. with him only a Quarter; upon which Matter the 
Tuſices made an Ozder on the Statute of the 8 & 9 
WIIl. z. upon the Pariſh of Anow ta keep him. And now the 
Queſtton, that came bekoze the Court, was, Whether the Ser- 
vans living with his Maſter fo a Pear in the whole upon 
thele two ſeveral Contrats was ſufficient to gain him a Set- 
tlement within that Ac; 02 whether it was not neccſſarp, that 
he (ould have lived with hum fo2 a Year upon that Contrait 
of a Pear? Jt was obzeited by the Counlel foz the Onder, 
that as this was a Law crplanatow of the 3 & 4 Will. 
& Mlar. the CTtoꝛdg of it ought ta be kept clole to. The 
Gods of it are, Wherers ſome Doubts have ariſen touching the 
Settlement of unmarried Perions, lawfully hired into any Pariſh Pr a 
Year ; Be it declared, That no ſuch Perſon fo hired, as aforeſaid, 
ſhall have a Settlement in ſuch Pariſh, unleſs ſuch Perion thall continue 

in the ſame Service during one whole Year; thele (Clo2dg are in the 
IS h | fourth 


pn emma 
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fourth Seitton of it. The Caſe of Redgwick and Dunsford in 
Salkeld was cited too, where there fs an Optnton given, that 
the Service muſt be purſuant to the Piring. Burt the Court 
ſaid that this Meint had been ſolemnly ſettled in the Caſe of 
Brightwell and Henry, Hill. 1 Geo. 1. and therefo2e tyoug there 
was a great deal to be ſaid of the other Side, they could not go 
againſt it. They ſatd too, that Caſe was within the Letter of 
that Clauſe, if not within Common Senle of the Wo2ds ; and 
they thought within the Meaning of the Ac. Foz the Ai in⸗ 
tended to pzevent a Fraudulent Piadice befoze made uſe of, 
which was, that People would hire Servants fo2 a Pear, tho 
they were not able and did not intend to keep them ſo long ; 

now this At p20vides againſt that, by making it neceſſary, that . 

the Servant ſhall live with his Paſter in that Pariſh a Pear; Gon! 
but does not require it ſhould be upon the fame Contra#. notimply e 
Accozdingly the 2 this Ozder, adjudging the Settle» rraud from 
ment to be in the faſt Pariſh. It was objefed farther by the Fatt fared 
Counſel fo2 the O2der, that this ſecond Piring appeared to be _ — 
Fraudulent, but the Chief Juſtice ſaid, they would never col wal be par- 
leck Fraud upon Fas ſtated in Ozders as ſpectal Cerdits, uculerly 
unlels (pcctally Found, fo2 they will intend, if there was Fraud, found. 
that it would have been found ſo, 


Freſcobaldi and Kinaſton. vide p. 4. 


= was a Tritt of Erro upon a Judgment in the Com How fur an 
mon Pleas againſt two Executozs. And the Erro affign'd lasen — 
was, that one af the Erecuto2s was an Inkant at the Time of the Gan. 
Judgment, and that he dekended by Attozney, whereas he ought 

ro Have defended by Guardian. The Counſel on the other 

Dide latd, that they relted upon the Caſe of Poxwith and Tre- 

mayne, which ts repozted in Vent. 102. and in ſeveral other 
Books. And that was a Caſe wherein it was allowed, that where 

there are two Executoꝛs Plaintiſſs, and one of them 1s an Inkant, 

he may appear by Attoznev. And the Counſel ſatd, that there was 

no Oftfference between that Caſe and the Caſe at Bar; fo2 tn the 

Cale cited, the Infant may be pꝛeiudiced (which fs the only Rea- 

loan that can be alledged fo2 a Difference) as well as in the 

Coſe at Bar; in as much as he map be amerced pro falſo cla- 

more, and ſuffer other Inconventencies. And though in the Caſe 

at Bar perhaps the Inkant may ſuffer moze Damage, than tn 

the Caſe cited; yet the Quantum of the Damage can make no 
Otlfcrence. But tt was reſolved by the Court to the contrary, 

Ind they laid, that the fame Reaſon why Tnfants ſhall ſue by 
Mochein amp and defend by Guardian in Matters that concern 

their own Right, holds here, where they are ſued in auter droit 

as Erxecutozs; koz they may ſuffer Damage in this Caſe, as 

wel! as tn the other; and therefo2e it is proper there (ould be 

a Perſon whom they may have N eme dy ovct agatnſt. And it has 

been determined that in cale of an Attoznep's loling his Cli⸗ 


ent's Cauſe barely by Miſmanagement, there is no Remedy 
againſt him. Mow they (ald, that one Jnconventence fn the 
p2cſent Caſe was, that the Inkant might ſuffer, if be (ould 
appear by Attozney, foz a Devaſtavit would lie againſt mm, 


EP 
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de bonis propriis f02 his loling by Default oz ſham Pleading ; 
nay in not taking that Advantage, that he might, in pleading. 
Beſides, they ſatd, it was a moſt clear Point, that where one 
ſole Tnfant-Executo? ſues 02 is ſued by Attozney, it is Erxoꝛ; 
and therefoze there could be no Reaſon fo? its being otherwiſe 
in this Caſe. And as to the Caſe of Foxwith and Tremayne, the 
Chicf Juſtice and Juſtice Reynolds intimated their Doubts of 
its being Law; fo2 they ſald, that the Reaſon, that the Judges, 
who gave that Reſolutton, went upon, was near not Law; 
whtch was, that the Infant could not be pzejudiced ; and that 
which weakens the Authozity too of that Caſe is, that there are 
only two Judges againſt one. The Caſe*tho', w 
they reſted upon, is a Caſe in Style 318. which is in Ac- 
cozdingly the Court reversd the Judgment of the Common 


12 Nl declaring that one of the Erecuto2s ought to have ap- 
y 


ear'd by Guardian, the other by Attozney; and ſo ſever'd in 
Fe ag there are Caſes in the Sooks in which that has been 
one; and to have had diſtin Judgments agatuſt them. 


De la Coſta and Ihe Ruſſian Company. 


How far « HIS was a Mandamus, that went to the Ruſſian Company, ta 
Rule ſhall IJ. make the Plaintiff free of it. And a Motion was now 
— _ made, that there might be a Rule upon the 222 to make 
au ey d Return to the Crit, But My, Lee, who was of Counſel ko; 
be made to, the Companp, objetted, that befoze the Statute of 9 Ann. 20. na 
Mandamus, ſuch Rule was uſually made in any of the Caſes of Mandamus 
till an Alias and Pluries were firſt gone; (tho'tndeed he did admit 

that the Court had it in their Power to make ſuch Rule ſooner; 

but that Statute has taken it out of the Power of the Court 

to exerciſe this Indulgence in reſpett of annual Officers of Coz- 
pozations, oy cout elling a Return to the firſt Wirit of Manda- 

mus; but he ſald, that the Cale in Queſtion and all other like 

Cales were left as they were at Common Law. And therefoze 

as there was nothing particular in this Caſe, he hoped the 

Court would go accozding to their uſual ap. But the Court 

ſatd, that it was very true, that this was the uſual Courſe be- 

2 foze that Statute, and that that Statute did not extend to 
Caſes of this Nature. But they (atd, that this Pꝛadice had 
been much complained of befoze the Ac; and therefoze as the 

Statute had pointed out to them a Direction in the one Calc; 

the Court had always thought that they could not take a better 

Courſe than by followtng that in the other. Accozdingly they 

ſatd, that this had been the conſtant Courſe to make Rules fo? 

Returns to the firſt Mandamus in all Caſes ſince the Statute ; 


Apon which they granted it now. The Chief Juſtice ablent. 
The King and Scott. 


HIS was an Jnfozmation in the Nature of a Quo War- 
ranto, that was mov'd ko againſt the Defendant upon 
9 Ann. cap. 20. ſect. 8. fo; continuing in the Office of Bapoz above 
his Year, and preventing the Eleitton of a new Papoz. The 
Counſel fo} the Detendant objefted, that this Town, which the 


Octcudant was Papo; of, was a Town and County, and "= 
2 e 


hich they ſald 
Belt. 


P 
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the Sheriff was returning Officer; and that this Ack only ex- 
tended to ſuch Mayo2s, o2 other Dead-Dfficers, that pre e at 
Elecktong, and make Returns of Emre to ſerve in Parlta- | 

ment. The Court all velfuer'd their pzeſent Thoughts to be, How far the 


25 


that the Ad extended on! ſuch Mayo2s; but pet as it might statute of 
w__ a Dd ute, the raid, i ep den Nat det mine this Bat- gAnn. en. 20. 
er 


otion; but granted the Jnfozmatton, in ozyer that . does 
{t might come befoze the Court 1 another Manner. And this, i den Ce. 
IT . e e 
. | ö N 5 are 1 
would be abſolutely wit ut any Remedy ; but if thep 24 Counties 


arty h 
Patty them, and afrerwards leid e that they rightfully 4 * "hows 
a 


toz Ju 
Jhconvenience. | 
Ss their May in 


when they do not, the Party has his Remedy 
tisdictton; ſo that in the one Taſe there is le 
than in the other. And this the Court ſald 
Mottons foz Pyohibitions, | 


Miles and Wourlidge. 


HIS was a Petey to ſfop the Aren on a Scire fa- When the 
L cias agaſnſt Pati, fo2 that the Plaintiff in the oziginal at- ng de- 
tion declar'd fo2 a greater Sum, than was contain'd in the Ac fore! nen 
etiam. And the Chief Juſtice pꝛodut'd a Rule, that was de Sum con- 


and t 3 ſecond Afton demanded that whole Sum againſt the 
Batl. And the Chief Juſtice ſaid, that indeed 'twas neceſſary, 

that there ſhould be the ſame Sum demanded againſt the Batl, 

as was contatn'd in the Judgment; fo2 the AXton againſt the 

Bail was founded upon the Judgment; and if there was a Tla- 
riance fn the Dims, the Batl might pſead Nul tiel Record. Ak. 

ter this the Counſel fo Plaintiff offer'd to enter a Remittitur 

upon Reeozd fo2 fo much as the Judgment exceeded the Ac etiam. 

But as the other Side would not conſent to it, the Court ſaid 

they could not alter their anttent Rules. 


White and Woodhouſe. 


Tls was a Rule to ſhew Cauſe why 8s. ſhould not be Where Mo- 
dzoughe into Court, and ſtruck out of the Declaration, "*y ell 

The Counſel ſafd, that this was a Quantum meruit fox uſing: a _ * 
Chaiſe fl, that a Perſon hir'd of another; and that the Court Wees 150 
had never gone ſü far as to allow of theſe @otions in [ch Court. 
Caſes as theſe, Foz they ſaid at this Rate, they might come 
in Time to allow of them in Battery and Treſpaſs, &c. CTis 
true indeed, £9). Strange ſad, that in general Quantum meruits 2 
fo2 the Hire of a Chaiſe, &c. the Court does grant em. The 
Court agreed to this Difference. And the Chi Juſtice ſatd 
that this Rule was firſt made in my Lozd Chief Juſtice Kelynge's 

ime. And the Reaſon of tit he ſaid was, koz the Difficulty of 
H | Pleading 


n 
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. leading a Tender. Accozdingly they diſcharg'd the Rule in 


Ivory and Machen. 


How far the Motion was made to ſtop the Proceedings on a Scire facias 
— againſt the Bail, The Reaſon, which the Counſel gave, 
4, was becauſe the Defendant fn the oziginal Aﬀton died between 
the Princi- the Teſte and the Return of the Scire facias; ſo that the Batl ts 
pol befors Dep2(v'D of - Benefit of (urrendzing him in Diſcharge of them- 
= Return ſelves, Which they are intitled to the Rules of the Court, 
of the 5». And they cited the Caſe of Endrop and Hurten, Hill. 1723. where 
___—* they ſaid, this very Thing was done. But the Court ſaid 
that the Allowing of the Batl to ſurrender the Party in Dil⸗ 

charge of themſelves, after the 1 out of the Scire facias 

was but a meer Indulgence: And that the Ball ought to have 

taken Care.to have deliver'd up the Party befoze the Scire facias 

taken out againſt them. And this very Point the Thief Juſtice 


and Juſt. Reynolds ſald, they remembzed very well was deter⸗ 


min'd in the Caſe of Parry and Berry. And the Chief Juſtice p20- 
duc'd a Note of this Caſe, Mic. 1726. And he ſaid, that Hill. 
1723. was the firſt Term he ſat in Court; and that he remem- 
bzed no (ſuch Cale as was mentioned by the Counſel, | 


Anonymus. 


Whena Man- A r- ohtains a Mandamus, and ſome Time after, but be- 
— * oe the Return, he applies to the Court fo a Rule to in- 
b, e (Peit the Books of the Cozpozation. But the Court refug'd to 
Court will Rrant it. They (aid indeed, where a Rule is made. to ſhew 
not make « Cauſe (02 an Inkozmatton in the Nature of a Quo Warranto, 
Rule for in- thep do grant this Motion; becauſe there the Court almoſt de- 
2 termines the 1 of the Intozmation upon the Potion; and 
Corporation therefoze there they ſee, that it map be requiſite to have the Jn- 
ie Ro fprition of the Publick Books tmmediately. Put here they 
turn is made lald, they could not lee whether you would have any Dccaſton 
to the Writ. fg2 them till the Return; fo2 perhaps the Cozpozation will do 


what the Mandamus requires of them. Salk. 430. 


The King and Tucker. 


When an K. O* a Rule to ſhew Cauſe why an Jnfo2mation in the Nature 
| ny Tf of a Quo Warranto ſhould not go againſt the Defendant fox 
1 — the Offices of Capital Burgeſs and Payo of Lyme 
in « Corpo. Regis. The Objedton againſt him as Capital Burgeſs was, 
ration, how fo there being no Notice given to ſome of the Burgefſes at the 
fur Notice Time he was choſe, Pts Counſel tho? ſatd, 1ſt, That all the 
mult be x\- *Burgeſſes were pzcſent at the Time he was choſe; and there- 
e th 1: koze tho! there had been no Notice, 'twould not have ſignified. 
lechon. And to this Purpole they cited Strangewayes's Cale, Hill. the 
firſt of the late Bing; where they ſato this Point was deter⸗ 
mined. 2dly, They laid that there was Notice gtven. As to 

the firſt Point that the Countel ſaid down, the Court laid, that 

the Reaton that the Court went upon in Strangwayes's Caſe 12 

2 that 
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that the Burgeſſes went all voluntartly to an Election. But in 

our Caſe ſome of the Burgeſſes oppos'd the going on to an 

Eletton; and therefoze Notice is matertal, To the ſeconD when a No- 
Joint, they ſafd, that there was not a legal Notice; fo2 to a tice is given 
egal Notice fo2 the filling up of a Body, tis neceſſary, that to tbe Mem- 
the Delign of the Meeting ſhould be contain'd in the Notice. e 


The Chief Juſtſce ſeem'd to admit, that if they go on to ſeve⸗ bos far the 
ral Buſineſſrs, they all need not be put into the Notice, but þ Intention of 


p2tncipal Buſineſs and Deſign of their Meeting muſt. And the tbe Meeting 
Chief Juſttce ſeem'd to take a Difference between Notices fo? — = — 
Ads of that Conſequence, as filling up the Body, &c. and No- Nad, 
tices fo2 inferio2 Acts of the Cozpozation ; fo? in theſe he ſeem'd 
to think it was not neceſſary, that the Oeſign of the Meeting 
ſhould be contain'd in the Notice. And ſo did the Attoznep Ge- 
neral inttmate in his Argument. And ren ko as much as 
in the Caſe at Bar there was only a general Notice, and it was 
not contain'd in the Notice fo; what Purpoſe the Meeting was 
to be; the Court ſaid it was irregular; and therefoze made the 
Rule abſolute fo2 the Quo Warranto's going as to the Office ot 
Capital Burgeſs. The Objefton agatnſt him as Mayo? was, 
| that hig being a capital Burgeſs was a Quality cſenttal to his 
being Yayoz, and therefoze as he was not a capital Burgeſs 
| firſt, he could not have a Right to be Mapoz. To this his 
Counſel anſwer'd, that his being a Burgels was as much as 
was requir'd by the Charter; koz the very Wozds of tt are, 
that the Mayo? ſhall be choſe de Burgenſibus Burgi prædict'; and 
that he was a Burgeſs was admitted on all Hands. Gpon os far the 
| which the Counlel fo2 the Ring ſald, that the Zlozd Burgenſis & Word Bur- 
| Capital' Burgenſis was uſed pꝛomiſcuouſly one fo2 the other in the ges, ſeme- 
| Charter; and in the nert immediate Clauſe 'twas expzeſty r 
ö provided, that if the apo? be removed o dies in the Office, Cite Bar- 
| the new one ſhall be choſe de Capital” Burgenſibus; and they ſald je. 
f there could be no Reaſon fo2 providing that the Mayo? should 
be choſe out of a different Set of People in the one Caſe, from 
what be (ould be tn the other. They ſald too, they had pꝛo⸗ 
8 duced Affidavits of ſeveral Perſons, that had been well ac- 
\ quainted with the Bozough, to ſhew that the Mapoz has been 
; conſtantly choſe out of the Capital Burgeſſes; and the other 
| Hide had p2oduced no Jnſfances to the contrary. Acco2dingly How far « 
the Court ſatd, that this _— would be good Evidence of a Vage in « 
Bp-Law fo2 confining the Number of thoſe out whom the 3 
Mayo; is to be eleſted, thu' there are no Memozilals now in Be. „dene of « - 
ing of ſich By Law. And ſuch a By-Law the Court ſald would 3, Las. 
be good, tho' there had been no Mozds in the Charter to ren» wha mal bo 
der the Nloꝛd Burgenſis dubious and uncertain. And the Att02- aid to be « 
ney General ſatd, this was like the Caſe of Cozpozattons, which 899d By- 
1s in 4 Co. ). And he took a Difference between a By-Law's . 
being able to confine the Number of Eleckozs, — Perſons men- 
tion'd in a Charter, out of whom a Mayo? ſhall be elefed; but 
not being able to amplitfy oz increaſe the Mumber; as was the 
Caſe the other Oay that came befoze the Court, of the Ring 
ond the Town of Brecknall where the Charter requir'd, that the 
Mapoz ſhould be choſe de Burgenſibus inhabitantibus; in that Caſe 
indeed the Court held, that no By-Law could make it ſuffi- 
ctent fo the Mayo? to be choſe de Burgenſibus non inhabitan- 
| tibus. 


tibus. Accozdingly the Court made the Rule abſolute as to the 
Jnformarſon's going againſt the Defendant too fo2 his exerti⸗ 
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ſing the 


How far Li. | The King and Tucker, 


borey ſhall HIS was a Matian to have Leave to inſpe# the Charters of 
07s gg T the Cozpozarion of Lynn Regis. But the Court ſaid the 


« of Never grant ſuch a Rule; fa2 you map take Coples of them a 
— the Rats. Ane a 


Corporation. 


Dorvill and Ayneſworth. 


T was an Afton bzought 1 a South-Sea Cantrat., 
* 


and the Declaration ſet fozth, that the Plaintiff wag 
bound to transfer 8001. Stock, and that the Defendant was 
bound to pay 5800]. that two rectpzoeal Notes were given foz 
that 47x and that the Plant wag ready to make a Ten⸗ 
der vf it at the Day ; but 
upon which he now demands the Money. Two Things wer 
moved in Arreſt of Judgment. One was, that the Contrack 
was not rec iſtred purſyant to the Statute of 7 Geo. 1. The 
other was, that twas laid in the Declaration, in Capitali Funda 
Socictatis Mercatorum negotiantium ad Maria Auſtrialia Americe, An- 
glice, South-Sea Steck; whereas it ought to have been Maria Au- 
ſtralia, AS to the firſt Point. the Counſel ſaid, that the Pꝛomiſ⸗ 
ſozy Mote of 58001. was only regiſtred, and not the Note 
avbich the Plaintiff gave fo? transferring ; ſo that the full 
ontrat was not cegiſtred. and as to what the other Side 
might ſay, that 'twas not in their Power to regiſter- moze 
_ what was in their own Þands; to this they ankwer'd, that 
they might at leaſt have regiſter'd a Memozlal oz Abſtraft of 
t hole; and the Ack gives them a Power to regiſter he 
ontrack itſelf 02 a Memozial of it, at their Eleition, N 
that the whole Contra# was not regiſtered by regiſtring this 
Note only, they (aid was plain; fo the Mods of the Note 
are; 1 Promiſe to accept of doo l. South-Sea Stock, and to pay 
58001. for the ſame ; by which, the Counſel ſatd, there was no 
thing -a—t t Impozted any Contra# on the Part of the 
laintiff, and therefoze the CUlhole was not regiſtred. That 
the (Uo2Ds (for the ſame) did not impogt a recip2ocal Covenant, 
they tall, was plain; foz if it did, then in an Aon b2zought 4 
on nich Note, you need not aver the Cendzung of the Stock, 
which 'tis evident in this Caſe you muſt. Apon this they taok 
a Difference between Inſtruments contatuing recipꝛocal Cove- 
nantes, and Inſtruments containing only a Covenant of oue 
of the Parties. And (Vis Difference is well warranted in 
7 Rep. 10. The firſt Part of it whey latd tuo was latd down in the 
How far Caſe of Pordridge aud Cole. The ſecond Part of it by the Caſe 
Contratt re- gf Feters and Opey, 2 Saund. But the Court gave their una⸗ 
javing ©. mmous Optnious, that the Contract was weil regitred ; foz it 
Stock hen appear'd by the Regiſter, that each Party was under mutual 
be lad ro be Covenants; in as much as it appear d, that the JIarty regt- 
* ſtring bad accepted the Note, by which Acceptance he was er: 
WP s arty 


hat the Defendant was not there 1 


e 
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ſartly bound. And accozdinglp they ſaid, that this very Point 
was ruled thus at Niſi ＋ in the Caſe of Hardey and Paterſon. 
But as to the ſecond Exception, the Court agreed with it; fo2 
they ſald, that a Cozy nation can only be known by its Name. 
And they ſatd, it was a Rule, that where there is a p2oper La- 
tin 75 to 2 any Thing, and that TUozd is not uſed, 
but a Cow tnlenſible, in ſuch Caſe an Anglice cannot help it. 
However the Counſel fo2 the Plaintiff menttoned the Caſe of 


— 


Smith and n Raym. 15. which was un Aﬀton of Trover fo2 a 


Frying-Pan ; and there it was laid Satagena inſtead of Sartagena. 
But Judge Reynolds ſaid, that the Utenſils among the Romans 
were not the ſame as amongſt us, and therefoze the Court 
would allow Center Latitude, and let you coin CUo2ds in 
ſuch Caſes. The Counſel koz the Plaintiff though cited one 1, 6. « 
moze Caſe, and that was in 10 Rep. 133. where Vitrium, An- Jury tall 
glice d Slats. was held de e though there 1s a pꝛoper Wo, not be under- 
which is Vitrum. But the Court fad the Judgment, where — to have 
that Caſe is cited, pzoves nothing againſt this, fo2 there was —— 
a Replevin brought fo2 the taking of ſeveral Pieces of Goods, rtlenlar“ 
one of which was a Glaſs ; and tn that Caſe general Damages Thing, laid 
were given; which does not at all imply that Vitrium tg inthe Decla- 
ood , fo2 tho' it be a Wow inſenſible, and of Conſequence the Nee 
ury could not take that into their Conſideratton, pet general mer eue den. 
Damages are well given ; fo2 the Law ſuppoſes that the Jury ſcribed by 
did not increaſe their Damages upon that Scoze. Þowever improper 
the Court ſaid, they would take a farther Day to conſider Word- 
whether this ſecond Exception could be got over. 


The King and Curl. 


HIS was an Inkozmation crhibited againſt the Defendant How fir the 
fo2 publiſhing two obſcene Books , the one ſlil'd, The Nun Speaking a- 
in her Smock; the other, The Art of t And now it was sind Reli- 
moved in / Arreſt ot Judgment, that this was not an Offence 5 846 
within the/Cogntzance of rhe Common Law. But after ſolemn ind che 
Deliberqtion, the Court held it to be an Offence pzoperly with⸗ Common 
in its Jürisdicton; fo2 they ſald, that Religfon was Part -of Lav. 
the Common Law; and thcrefoze whatever is an Offence againſt 
that, is evidently an Offence againſt the Common Law. Now 
Mozality is the Fundamental Part of Religion, and there- 
foxx whatever ſrikes again tyat, muſt fo2 the ſame Reaſon 
be an Offence agatnſt the Common Law. The Caſe of The 
King and Taylor, 1 Vent. is to this very Point. : | 


Holyday and Fletcher. 8 
Tu was Special Demurrer to a Declaration in an stb. 


aſtton agatnſt a Woman as Adminiſtratrir. And t —— 
Cauſe, that was ſhewn, was, fo2 that it is not ſaid in 5 4 gainſt him 
Declaration cui Adminiſtratio commiſſa fuit. And to p2ove that “ Admini- 
this was neceſſary, rhe Caſe of Wade and Atkinſon, 2 Cro. was _ how 
cited. Likewiſe an Opinton to this Purpoſe, in 1 Syd. 228. l 
Und a Caſe in 2 Vent. 84. where this was diretly adjudg'd. mali be faid 
Rey ! | But to be good, 
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But the Caurt lald, That the Declaration charging the De- 
fendant as Adminiſratrir 1s the very ſame in Common Senſe, 
og it it bad ſald, cui Adminiſtratio, &c. They ſald too, that one 
Patt of the Caſe in a Cro. had becu quer ruled ſeveral Times ; 
* aud therefore this Part of it was of leſs Authoxtty. It ts 
one they ſalv, there was ſuch an Opinton in Syd. And as to 
Caſe tu Ven. the Counſcl gave an Anſwer to that; fo? they 
(ald, that that was a Caſe tn the Common Pleas, and ther 
e Declaration ts, that the Platntiff queritur, quod, &c. luch 
a one died Inteſtate, and in ſuch Caſe tyerefoze you muſk aver, 
that Adminiftration was committed to the Dekendant to tatitle 
you to your Atton ; but in our Caſe tt is queritur de the De- 
fendant Adminiſtratrix ; and that is certainly good. Accozding- 

ly the Court gave Judgment fo? the Plaintiff. 


The King and Lyſter, 


What ſhall WO Exceptions were taken to an Indickment fo2 Er- 
be laid to be erciſing the Trade of a Salter, contrary to the Statute of 
en Eliz, the Defendant not having ſerved. an Appzenttccſhip ſeven 
+ that che Pears. Che firſt Exception was, that this Dyſtery was not 
ie ſhell bo within the Number of thoſe mentioned in the Ut, and conſe- 
an Offence ett not pumchable by that Statute. But it was anſwered, 
— my that this A# had p2zovived a very proper Remedy fo2 the Ad⸗ 
le fr Vancement of Trade; und therefoze was not to be confined 
ant of the barely to thoſe Myſterics mentioned in the Ack; but where there 
Party's ſer- dre like Trades, that require Knowledge and Erpertence, they 
vin en Ap- are within the Intention of it, and the Pvyſtertes mentioned in 


- prenticeſhip the Act are only (et down koz Examples. Acco2dingly the 


ms Court over-ruled this Exception. The other Exception was 
to its being ſald in the Indicment that the Trade was infra 
hoc Regnum uſitat* at the Cime of the At made. Mow they ſaid, 
hoc Regnum would as well ertend to Scotland as England; and 
the averring that this Trade was uſed in Scotland at the Time 
of the A# would ſignify nothing. Clpon this Exception the 
Court quaſh'd the Indicment. | 


The King and Sir Edmund Elwell. 


What hall TO H1S was a Convittion upon the Statute of 8 H. 6. 9. fog a 
be ſ.id robo 1 Fozcible Detatner. And one Exceptton to it was, that it 


4 good Con- was indeed ſaid in the Conviction, that at the Time the Entry 


vittion Pe. was made into the Houſe, the Party had an Eſtate fo2 Life in 
iainer before Ito DUC it 19 not ſaid that that Estate continued at the Time of the 
« Juſtico of Dctainer complain'd of; it was indeed laid adhuc ab ea deti- 
Peace, not- net; but (atd the Counſel, the Party might have ſurrendzed 
—— her Cſfate between the Entry and the Detatner with Fozce, 
don ter and taken an Cſtate at Will 0 ſo that it may be truly ſald adhuc 
out = not appesr but the En 5 was very lawful. To this lt wa 
ance of the N1 ar but the Entry was very lawful. [ 
Eftare'i« not Antwetred by the Court, that when a Perſon is out of Poſſeſſion, 
bebte fer. he cannot ſurrender, and therefoze the Eſtate muſt neceſſartly 
| continue. Another Exception was taken to it, that it appeary 
a 
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that the Convidion was made five Days dekvrx the Certiorari How for Ju- 
went down to the Juſtices ; and yet there is no Fine in the fi of 
Convitton ; the Counſel ſaid, that a Fine mnt be ſet imme @ the Fine 
diately upon the-Convition ; oz of leaſt within a moderate and at the Tine 
convenient Time fo? the Juffices to think of tt; but they ſaid, that of che Con- 
by the Came Reaſon that they might ſtay five Days, they might vition. 
five Months ; and bp this Means the Offender would be depzi⸗ 

ved of the Benefit o gy himſelf from Impuſonment, 

which the Statute gives him by paying his Ranſom. The 

Court ſrem'd to think this an Exception, which delerved ſame 
Conſideration, and acco2dingly they ozdered it to ſtand over. 


Anonymus. 


HE Court refuſed to let a Pan jnſfffy Bail without No- How far No- 

tice, thongh it was the ſame Bail as was taken by the She- dice is necet- 
riff __ the Attachment. They ſaid indeed where the Plain 0 be. 
tiff takes an Aſſignment of the Batl-Bond, there is no Dccaſion in the pur- 
fo! Notice in juſtifying, becauſe the Platntiff has befoze ac- ring in of 


cepted the Batl. 


The King and Hayes. 


Ty IS was an Jukozmatton fo2 fozging a Bond. The De- How far la- 
| fendant was found guilty; and now the Covnſel fo? the — 14 
King applied to the Court fo; Leave ta make, an Amendment MY 25 er 
in the Niſi Prius Roll, there being a falſe Spelling of a Letter , veraig. 
in one of the Tozds, and to ſet it 11 by the Plea-Roll. | 
In Civil Caſes the Cotinſel koz the Ring (ard, there was no. 

thing moze common, than to amend after a UCerdi#, where 

there was ſomething to amend by. And this they ſatd had been 

done ſometimes in Criminal Caſes. To this Purpoſe they 

cited a Caſe quoted in the Caſe of Adingron and Derby, 2 Bulſt, 35. 

where two were indi#ed fo2 Felonp; but the Indicment ran in 

the Singular Number; this was moved in Arreft of Juvg- 

ment; upon which this Matter was referred to the twelve 
Judges; and it was ozdered to be amended; and they were 

both acco2dingly executed. The Chief Juſtice (aſd, If this 

had been befoze a Uerdiff, no Doubt they would have amend- 

ed it, And he ſaid as this Caſe was, he thought they ould 
certainly allow it; fo2 the Niſi Privs Roll is the Dekendant's 

own making up, and therefoze he ſhould certainly not take Ad- 

vantage of bis own Fault. But however it ſtood over. 


The King and Street. 


AN Exception was taken to an Dzder of Baſtardy, fo2 what malt 
that the reputed Father is ozdered to two Sh1lings be « good 
weekly fo2 the paßt of the Child, till he wall come to the Order of B.- 
Age of nine Pears, it he ſhall live ſo long. And it is not lr. 


ſaid, ik he ſhall lo ſong become chargeable. Now the Counſel 
ſaid, he may have an Eſtate left him — be comes to be 
he two anne 


nine Pears old; and then he will not want 
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ſo that the Oꝛder is too general. But the Court laid, that 


the very late Caſes have all allowed theſe Ozders to be 


ood ; fo2 there is not a reaſonable Intendment that he will 


e able to povide . imſelf ſooner. Though indeed the 


Chief Juſtice did adm t even the Caſes ſo late as Salkeld 


went otherwiſe. 


Term. Hill. 


1 Geo. II. 1727. 
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The King and Hayes, 


Vide p. 31 | | 
\HIS Matter now came on again, and the Fat appear⸗ 
ow far th . 
— . ed to be in the Manner fol owing ; this was an In⸗ 
given upon vitment fo2 fozging a Bond. And there was a Ua- 


—_— rlance between the Recozd in which the Iſſue was 

men lollt d, and the Niſ Prius Roll; in that the Jue on the Recozd 

ſupport the WAS, whether the Defendant did not fozge a Vond, wherein 

Iſſue. ſuch a one in paroch' of ſuch a Place ſtood bound to him in 

ſuch a Sum. And the Bond produced in Evidence was 

—.— Upon this a Spectal Jerdic was found, and the 

A Doubt that the Jury left to the Court was, Whether the 
Bond given in Evidence matntatn'd the Ife; if ſo, they 

find the Ockendant gutlty. And now the Court was moved to 

amend the Niſi Prius Roll, and make it agreeable to the Reco2D. 

But the Counſel of the other Side objefcd, that the Bond 

— in Evidence did not maintain the Iſſue; koz ft was be- 

ween different Parties. And the Tue, which the Juſtices at 

Niſi Prius and the Jur * had befoze them, was that con- 

tatned in the Nifi Prius Rolf, and the Evidence does not matn- 

tain that Iſſue. But the Court ſatd, that the Tſſie which 

_ Juſtices at Niſi Prius and the Jury there have to try, is not 
that contained in the Niſi Prius Roll, but that contained in the 
Recozd, which the Niſi Prius Roll is only a Copy of; and the 
Bond given in Evidence very well ſuppözts that Iſſue. They 
ſaid too, that the Defendant himſelf makes up the Niſ Prius 
Roll, and to be ſure he ſhould not take Advantage of a Clart- 

- ance he himſelf had made. Judge Reynolds ſaid veſides, that 
he did not think this a material Clartance ; and 8 —5— 
3 our 
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ourt was bound to give Judgment fo2 the King, tho' the 
Counſel koz the Ring hab not moved to make the Amendment. 
The Chiet Juſfice however ſaid, that it was proper in all ſuch How far in 
Caſes, where there is but the leaſt Colour of a Uariance, that crimio«! 
ſignifies any Thing, to direft the Turp to find the Matter ſpe- C i, 
ctally; fo2 in criminal Caſes there ts no other Wap of taking P See!“ 
Advantage of it; as in Civil Caſes there is; fo2 there the Ju- vd 
ſtices of 4ſliſe diret the Jury to give a general Uerdif, and then mould bo 
that Point is reſerved to be argued afterwards, given. 


Hill and Martin. 


R. Strange mov'd to ſet aſide a CUrit of Inquiry fo2 two Ir - How far « 
regulatittes; ye firſt was, fo? that the Notice fo2 execu - Writ of In. 

ting it was at ſuch a Oay at eleven o'Clock ; and it was execu⸗ pt _ 
ted at half an Pour after Eleven, tho' the Defendant was not * 

there; whereas by the Rules of the Court it ought not to have 

been executed till an Pour after the Notice, if both Parties are 

not there ready. The 1 Irtegularity was, that the Plafn- 

tiff gave no Evidence to the Jury, and pet they have given him 

Damages, which he (aid was always a Cauſe foz ſetting them 

aſide. Accozdingly the Court did ſet it aſide. 


Anonymus, 


A g was made to ſet aſide a Procedendo, and that the When « 
efendant might be at Liberty to give Batl to the Ha- — = 
beas Corpus, which had removed the Cauſe out of an terte — 
Court. The Reaſon that was given - this Motion was, that pus, bow for 
the Dekendant had a Dengy to have gtven Batl to the Habeas « Proceden- 
Corpus according to the Courſe of the Court; but that the do ſhall bo 
2laintiff htmſelk propos v Terms of Accommodation, and while #4 e de 
they were under a Refcrence the Time foz putting in Pall * 
flipped, and upon this the Platntiff took his Advantage to ſnap 
the Procedendo. But the Counſel of the other Side ſaid, that 
by the Rules of the Court the Defendant is obliged to put in 
ail to Habeas Corpus's of this Mature within ſir Days after 
the 3 has given him Notice; and that the Plaintiff ac⸗ 
cozdingly did give ſuch Notice, and the ſir Days laps'd befo2e 
Terms of Accommodation were ever offer'd. Upon which the 
Court ſaid, that the Procedendo ig very regular, | 


Anonymus. 


A Motion was made to ſet aſide a Plea to a Scire facias to af- How for a 
ſign Errozs. The Plea was, that there is a Diſcontt- le. 2» 
nuance between the firſt and the ſecond Scire facias ; the firſt bear- o mp Er- 
ing Teſte the firſt Day tn Michaelmas-Term laſt, returnable at a rors hall de 
Dap within that Term; the ſecond bearing Teſte the-firſt Oap ſer aſide. 
of this Term, returnable at a Day within this Term. Bu 
this, 'twas ſald, was a meer frivolous Plea; fo2 the ſecond 
might have been taken out at anp Time. And M2. Strange, who 
was of Counſel foz the Wotton, ſaid, that *(ts not a long Time, 
that theſe Pleas to Scire facias's to ningn Errozs have been al- 
low'd at ail; fo2 they uſed to aſſign Errozs upon „ 

. arew. 
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dtately. Accozdingly M2. Juſtice Page (who deliver'd the Opt- 
nion of the Court, the Chtef Juſtice being abſent) ſatd, that in 
Scire facias's concerning a Matter of Right, indeed the lecond 
Scire facias muſt bear Teſte the Day of the Return of the Firſt, 
but the ſecond Scire facias to aſſign Crro2s map be taken out at 
any Time after the Firſt; fo2 Scire facias's to aſſign Erro2s are 
only to haſten the Plaintiff in Erro to aſſign his Erro2s, which 
it appears by his bztnging the Crit of Ertoz he ought to have 


done. And fo the Plea was ſet ade. The like was done after- 


wards in this Term in the Cale of Owen and Wright. 


Braſington and Eyre. 


hee for 27 Motian was made to ſtay the Pꝛoceedings upon a Vatl- 
9 Bond. The Reiſon that Mz. Blincoe gave foz it was, 
low'd to lake that the ſame Bail was given befo2e a Judge, as was taken by 
an Aſſign the Sheriff, and notwithſtanding thts the 5 laintiff has got an 
ment 6t tho Qfſighment of the Vatl. Bond, and 1s now Pioceeding upon it; 
Bail-Bond, and be-Cald it was contrary to the J2attce of the Court to al- 


by ele low an Alignment in ſuch Caſes. M2. Juſtice Page (who dell. 


that the ſame 


Perſons are bered the Opinton of the Court, the Chief Jultice being abſent) 
Bail «bove, ſat, that he had ingulred of the Maſter, and he found the 
who were Pzaſtice was lo. And therefoze the Þ2occedings were ſkap'd. 


Bail ro the 
Sheri], 


The King and Dr. Whaley. 


3 was a Writ of Erroz upon a Judgment in a Quare 
Impedit given in the King's Bench in Ireland. And 
the King declar'd, that Oz. Vigars was late Parſon of the 
Church in Queſtion, and that King William and Queen Mary 
 p2omoted him to the Viſhopzick of Lile and Ferns, that by this 
Means the Crown had a Right to pzeſent the next Turn, that 
ing William and Qucen Mary did not p2eſent, that after their 
Death the Turn came to Queen Anne, that ſhe did not p2eſent, 
and that from thence tt came to K. George I. that he never p2c- 
ſcuted, per quod Eccleſia prædicta adhuc vacans exiſtit promotione 
prædicti Vigars; and ſo that Ring bought his Quare impedit. To 
this the Archbiſhop pleads, that true it ts ſuch Right of Pe- 
lenting was in the Crown in the Manner as ts afozeſaſd; but 
ſays, that this Reitozp of Armagh now in Queſtton, &c. has 
been Time out of Mind Part of the Poſſeſſions of the Arch- 
biſhopuck of Armagh; that Ring William and Queen Mary colla- 
ted D. Drelincourt to this L eanry of Armagh, cum omnibus Mem- 
bris, Juribus & Pertinentiis, that by UAtrtue of theſe Letters Ja- 
tent the late Archbiſhop of Armagh, 5 to this pꝛelent 
Archbiſhop, admitted, inſtttuted and induced the ſaid Dz. Dre- 
lincourt to this Refto2y of Armagh now tn Queſtion; by Means 
of which the Crown had taken Advantage of its Turn, and 
at ©}. 
is that ſuch Right of Preſentation was in the Crown ; but fays 
that N. William and Q. Mary pꝛeſented Oz. Drelincourt to this Rec- 
toy by Letters Pateut; prætextu quarum quidem Literarum Paten- 
tium he was inſtituted and induced, and died in Poſſeſſlon ok it; 
that Oz. Vigars the Pꝛamotee is dead; abſque hoc, quod Eccleſia 
prædicta adhuc vacans exiſtit promotione prædicti Vigars. The 5 
4 1 | | eneta 


Drelincourt was dead. D. Whaley pleads, that true it 
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General demurs to the Plea of the Archbiſhop; and to the 
Plea of Dy. Whaley replies, that Ring William and Queen 
Mary did not pꝛeſent Dꝛ. Drelincourt to this Refto2y; & hoc pe- 
tit quod inquiratur per patriam. Upon this Dy. Whaley demurs. 
The Court below had given Judgment againſt the Ring. Now The Con- 
this Court ſafd, that the Plea of the Archbiſhop could not be fruftion of « 
maintain d; foz by collating Oz. Drelincourt to the Deanery of Clarion | 
Armagh, cum omnibus Membris, &c. the Kin only intended to King, y the 
tve him the Deanery and the Right of p2ctenting to the Rec- 

ow, as incident to it, without rhe leaſt Deſign of making him 
Reito!z. Another Point tho', which was in Queſtton here, was, what mal 


whether the very Admiſſion, Inſtitution, and Induftton, with» noc be fig 
ot any „ r did not make a 5 


: lenarty in thts Caſe, — the 
and by this Means the nert Turn taken, and 11 1 the „ au. 
King's Right to have the nert Turn loſt; but the Court ſatd, 
that true it was, that ſuch Admiſſion, &c. without a Pꝛeſenta⸗ 
tion, would make the Church ſo far full, that the Incumbent 
would have a Right to demand the JIzofits of the Church 
againſt all that ought to pay them, &c. lo that tn theſe Reſpefts 
the Church is by this Means full ; and the Reaſon ts, that ſuch 

Icrſons are at no ſnconventence; fo2 once they ought to pay 
them, and but once they ſhall pay them; therefo2e it ſhall not lie 
in their Power to controvert whether the Incumbent is in by 
Right oz not; but in as much as he fs in by the Acks of the Bt- 
ſhop, him they ſhall be accountable to. But ſuch-AdmiMſion, &c. 
hall not take away the Right of n that is in another 
hac vice; ko; there is in this Caſe no publick Act, which the law- 
ful Patron is bound to take Notice of to pzevent his being dil- 
5 eſt of his Right of Py»eſenting; and therefoze ſuch Incum- 

ent is clearly removeable at any Time, and the Church conſi- 
der'd as to him abſolutely void. Dꝛ. Whaley's Oemurrer came 
to be conſidered; and the Reaſon fo2 it was, that the Ring in Les fur « 
the Replication did not tender him an Iſſue on the abſque hoc, — * 
&c. and this 'twas ſaid was a material Point to be travers'd; 1.4, the 
fo2 "tis not only neceſſary fo2 the Ring to ſhew how ſuch Title king, 
once was in the Crown; but to ſuppozt his Quare impedit he 

ought to ſhew, that ſuch Title is in the Crown now; and to 
this JPurpoſc the King did right to continue down to Himſelf a 
Title in his Declaration; and he ought to have purſued the 
ſame Qa in his Replication, by not only joining Iſſue upon 

the Turn's being taken by the pzeſenting Dy. Drelincourt, but by 
offering an Tfſue upon the Abſque hoc, &c. to ſhew that the Title 
ts th him now. But the Court ſald, that when the Ring had 
let foxth a Title to himſelf, the other ore of the Declaration 
to ſhew the Continuance of his Title was Surpluſage; foz 
the Law ſuppoſes it to continue till ſomething appears to the 
contrary; and therefoze the Traverſe was immatertal; and con- 
ſequently no Iſſue need be offer'd upon ft, Another Point, that Within wha: 
was menttoned to ſhew the Ring had no Title now, was, that Time the 
the P2omotee was dead, and therefoze 'twas too late foz the SG On, 
Ring now to take it; foz the very Foundation of this Right 18 „t. ge ef 
the changing one Life fo? another, by which the Patron would Nhe ro 
be at no Jnconvenience; and this was (aid to be the Founda- promote. 
tion of tt in the great Caſe of Lancaſter and Birch, on a CUrit of 


Erro2 b2ought into the Pouſe of Lozds upon a —_— 
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the King's Bench, where this Pierogatibe of the King's havin 
any ſuch Title to pzeſent at all was diſputed. However as 
was nothing but Changing one Life foz another, the Houſe of 
Los did affirm the * gment of the Aing's Bench. But the 
Cottnſel ſatd, 700 if the Ring was not confined to take hi 
Turn in the Life of the Pꝛomotee, there would be the mo 
manifeſt Tnjury to the Patron, fo2 no one Fault, unleſs that 
was one, to pzeſent him to a Fon the who was afterwards 
thought wozthy to be a Biſhop. Foz thep ſaid accozding to this 
Cay of thinking, the King would have 1t in his Power to keep 
the Church vocant fo2 ever; unleſs ſome Body would p2eſent 
and get his Clerk induded; and then the King would puniſh 
him og a Cſurper, and remove his Clerk by Quare impedit. 6 Rep. 

o But the Court ſaid, that thep could not enter into the 

eaſon of this Pierogattve; that they were only to conſider, 
that by the Law the King has a pꝛerogative Right in this Caſe 
veſted in him, and the 1 of it was, that the Ring 
was not confin'd to take it vithin the Life of the Pꝛomotee, 
lo Nullum tempus occurrit Regi. This they reſembled to the Caſe 
of Simonp, which the Statute of 31 Eliz. cap. 6. hag p2ovided, 
that whoever is gullty of it, the King watt have a Right to 
ue fo) that Turn, Now it appears by the Pꝛeamble of the 

tatute of 1 Will. & Mar. cap. 16. that the Ring was not bound 
to take that Turn in the Life of the Stmontack, but had a 
Dower of pzelenting after (ſuch Patron had again p2eſented, 
and turning ſich Incumbent out. And this Inconventence the 
Statute relleves. By which it is evident, that the Ring need 
not in the pzeſcnt Tate take his Turn in the Life of the Po- 
motce. However the Court gave no Opinton in this Matter at 
pzeſcit, but it was put off to the Begtnntng of next Term. 


Threſher and Chapman, 


— 1 Is was a Writ of Erroz upon a Judgment in the Com- 
Angry} mon Pleas. *Twas in an Aﬀton of Treſpaſs; the Defen- 
lit a a Dant avow'd foz Oamage-feaſant, as Batliff to Lozd and 
lachend and Lady Walpole, fo} a Treſpaſs committed upon the Freehold of 
\Wite. my Lady, which my Lo2d was ſeig'd of in her Right. The 
Plaintiff replies, that he had a Common pur cauſe de vicinage, 
and ſo the Beaſts ſtrayed into the Freehold. The Defendant 
traverſes this Juſtification, Clpon which they went down ta 
Trial; and tle Plaintiff was nonſuited. So Judgment went 
agatuf him. One of the Crro2s aſſign'd was, that the Plea of the | 
efendant was ill, upon account of his Avowing as to my Lord 
and Lady, whereas he ought to have avow'd only ag Batliff to m F 

Lo2d; and conſequently Judgment ought not to be gtven agatn 
the Plaintiff fo2 any ſubſequent Default of his. But the Court 
ſaid that the Plaintiff could. not take Advantage of any Errozs 

in the Defendant's Plea, fſnaſmuch as be was out of Court b =. 
the Nonſult. Beſides, they ſaid, this was no Erroz; becauſe « a 

it is certain a Pugband may make a Batliff fo2 himſelf and his p 

lite; notwithſtanding a Caſe in Fitzh. Abr. Title Avowry 198. 
to the contrary. Another Erroz aſſign'd was, that the Coſts 
are wholly aſſeſſed by the Court in this Judgment; whereas 
Coſls are always given firſt by the Jury, and then the he 
4 ados 
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adds to them by CUay of Incrementum. But ft was anſwer'd by 
the Counſel of the other Side, that when a Man is nonſuited, 
the Jury do not appear; and conſequently they cannot give any 
Part of the Coſts. Accozdingly the Court affirm'd the Judg- 
ment. 


The King and Franklyn. 


| HIS was an Infomation fo2 a Libel. And it was now 
| moved fo2 a new Trial. The Reaſon given fo? it was, 
that the Cerdi# was ill; inaſmuch as it appears, that the Jury 
was not return'd by the pzoper Dfficer. And to ſhew this, they 
ald, that the Diſtringas was returned by John Grovenor Mil 
and Thomas Lome Mic', whereas there was no ſuch Sheriff of 
London as Thomas Lome Mic', but Tho. Lome Mil'; and this was 
verified by Aﬀidavit. The Court ſatd, unleſs ſomething farther 
appears, this is a good Exception; fo2 they muſt take it upon 
what lays befoze them. that Tho. Lome Mic“ 18 a Different Per - 
ſon from Tho. Lome Mil'; and if it was a different Perſon that 
made the Return, from the Perſon that was Sheriff, would \ 
certainly be l; and there's no other Tap to take Advantage of 
it but this, by moving fo2 a new Trial, and making Aﬀidavte 
that ſuch a one was Sheriff at the Time of the Return, who 
appears to bear a different Name from him, whoſe Name tg 
anner'd to the Return. Upon which the Attozney General ſaid, 
that the Shcrift's adding his Title of Anighthood at all to his 
Signing the Return is Surpluſage; and therefoze his doing it 
in an impꝛoper Manner ſhall not make ill what was good befozc. 
; De admitted indeed, that this Addition was neceſſary in Oecla- 
ö rations, Deeds, &c. fo2 it ts Part of the Oeſcription of the 
1 Perſon, as it was determin'd in 1* Caſe of the Biſhop of 
| Cheſter; but when a Man ſubſcribes his Name, thoſe Additions 
id are always omitted. But the Chick Juſtice ſad, that there's 
f no ſuch Thing as Surplufage in the Names of Perſons; and 


therefoze unleſs ſomething elſe appears, they muſt intend that a 

different JIerſoin made the Return than —_— to have done it. 

| Then the Atro21ep General deſired Time of the Court, that he How far the 
# might be able to verify, that Tho. Lome MiP did adually ma —— 
1 the Return; and pꝛaped that a Rule might be made, upon Tho. ft. Ke. 
I.ome Mil one of the Sheriffs of London to attend and tnfo2m turn to « 
the Court,. whether he did not make this Return, and that up» writ may be 
on his (0 — the Court the Return might be amended. «mended. 
This p2oceeding, the Attozney ſaid, was warranted by 9 Rep. 3r, 

The Court ſaid, that this was a new Point; and therefoze oz⸗ 


der'd it to be ſpoke to again next Term. 


Pamsford and Fen. 


T HIS was an Aﬀion of Debt upon a Bond. And the Cauſe How far « 
of Action was laid to ariſe in Gloceſterſhire, but the Venue wrong Venue 
was laid in London. Upon this the Defendant demurred gene- fen 25 
rally. And the Court ſaid, that it was their Opinion, that this tage of u 
Erro2 might be taken Advantage of upon a general Oemurrer. « 2 
But as the Counſel deſir'd to look into it, it was oꝛder'd to Demurrer- 


ſtand over. 
L The 
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The King and Blackgrave. 


How far the TA was a Motlon fo2 an Attachment againſt the Defen- 
King — dant lo a Reſcous. 1, Reeves was Counſel againſt the 
my "4:4, Motion, and he ſatd, it was true indeed the Defendant was 


+ « Jurifdiftion 


over the taken u 1 * an Excommunicato capiendo, and that he did 
Writ of Ex- reſcous bm elk; but he (aid, till the CLirit is returned into 


communica- this Court, — is nothing of the Cauſe in Court, and 


co e therefoze the Court cannot grant an Attachment koz a Con- 
Return of it, tempt done befoze the Return of it; and conſequently the At⸗ 

tachment ought not to go. But Judge Reynolds ſald, that the 

CUrit is ſuppoſed to be tnrolled in this Court befoze the Re» 
turn, and thercfoze the Court may grant an Attachment fo2 a 
Contempt done befoze the Return, And he (aſd he rementber- 
ed a Caſe where it was determined, that a Ulrit of Excom- 
municato capiendo might be ſuperſeded befoze the Return, Cp- 
on which the Court granted the Attachment. 


The King and Sir Edmund Elwell. 


2 Matter now came on again; this was a Convitton 
fo2 a Fozcible Detatner. And two Exceptions were taken 
to it laſt Term. The firſt was, that it is only recited in the 
Convition, whereas ſuch a one was ſeiſed of theſe Lands fo2 
Life at the Time of the Fozce, and it is not ſald that the 
was ſeiſed of them fo2 Life all the Time of the Detatner, and 
ſhe might have ſurrendered that Eſtate and taken one only at 
CUI, in which Caſe he ounHt not to have been convited of a 
Foxcible Detainer fo) that Time which ſhe had taken the Eſtate 
at CUI; ſo that it does not appear, but the Juſtices have 
convicked him of a greater Offence than he was gutlty of. 
The other Exception was, that it 118 upon the Convittt- 
on, that they have committed him tilt he ſhould pay a Fine, 
which they would ſet upon him; now accozding to thts rate 
they might never ſet the Fine, and ſo he _ lie in Gaol all 
his Life-time, As to the firſt Exception the Chief Juſtice ſatd, 
it was a remote Intendment, that ſhe ſhould change her E- 
ſtate ſo as ts —_— and he could eaſily get over that. 
But the lecond Exception, be ſald, deſerved moze Conſidera- 
tion. Vet there were two Reaſons that made the Court 
ſomething doubtful whether they could not get over it. One 
was, what Judge Reynolds (atd, that be belteved it was = 
common Way to commit a Man firſt, and afterwards to let 
the Fine, by which he ſhould redeem the Commitment. The 
other was, what the Chtef Juſtice mentfoned, that he did 
not know whether this Court could not ſet the Fine. Upon 
which this Matter was then put off, And now it came on again, 
and the Court laid, they were of Opinton the Convt#ton ought 
to be quaſhed, Fo? this Court cannot ſet the Fine, as it was 
determined in the Caſe of The King and Layton, which is re- 
— by Keble, (o that it might be a Commitment fo2 Life. 
ccozdingly they quaſh'd it, unleſs Cauſe to Moztrow. 5 
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Anonymus. 


Motion was made to put off a Trial,. upon an Aſſidavir, whar hall 
| that one of the Ocfendant's CUitneſſes was gone to ivy Loan p 
New-York, and the other was lately become a Bankrupt and aig oft 
abſconded. But the Counſel of the other Side objeited, that 1 Tn. 
the Defendant ought to have ſirozn, when he believed his firſt 
CCi1tneſs would be back; and when he believed his ſccond Cultnelg 
v ould appear ; fo2 at this Rate, he ſatd, a! Trial might be put 
off fo2 ever. Eut the Chief Juſtice ſatd, as this was the fürſt 
Time, that the £efendant had moved to put it off, he did 
not ſce, but ſuch an Affidavit would do. And Judge Reynolds 
lald in ſome Caſes it was impoſſible to (wear when he believes 
hig Citneſs will be back, as was in a. Caſe the other Day, 
when a Trial was put off upon account of one of the Deken⸗ 
dant's Witneſſes being gone with Sir Charles Wager's Fleet; 
in which Caſe he ſatd it was impoſſible to ſwear when a Man 
believes he would be back, unleſs you could know what the 
Oders from the Government were. But however fo2 ſome 


other Deteck in the Ackdavtt, the Court did not grant the Yo- 


tion in this Caſe. 


The King and Sir Edmund Elwell. 


3 was a Matter, that was mentioned befoze in Page 

38. and the Court was unantmouſiy of Opintan, that the 
Convtition was till, fo2 its committing the Dekendant to 

Puſon quouſque finem fecerit ; fo2, they laid, that this Court 

could not (et the Fine; and rhe Chief Juſttce ſald, he remem⸗ 

bered the Court was of this Opinton in the Cale of The 

King and Layton, which is repozted in Keble; fo2 he was of 
Counſel in it. They ſatd too, that they could have no p2oper 

VYeaſure to let a Fine by in ſuch Caſes, but the Juſtices have, ww f Ju- 
to2 they can Do it upon Giew. And till the Fine was let, aice, of 
they faid, the Convidion was not complete; and Judge Rey- Peace muſt 
wolds was of Opinton, that if a Certiorari ſhould come down Ton 
to the Juſtices befoze they had ſet their Fine, they might not⸗ „ ne Com- 
withſtanding complete their Judgment by letting the Fine. micmenc. 
Chery all Delivered their Opintong too, that the Juſtices were 

not obliged inſtantlp to-ſet the Fine upon the Conviction, but 

they might take a little reaſonable Time to conſider ok tt, 

Put they ſald, that the Commitment was wong, fo2 the 

Fine not veing let at the Time the Juſtices did commit; and 
therefoze the Convickton was quaſi's. G he Caſe of The Kipg 

and Layton, 2 Keb. 670. wag cited, where ſuch a Convittton was 

quaſhed to2 this very Exception. 


The King and Budgel, "Newfie he 
Party has 

T2 was an Jnfozmatfon foz a Battery, The Defendant Right — 

moved to [ave Leave to infpet the Genire, The Chief beve the In- 
Tuſtice (aid, that he took it, indeed in Inditments koz Trea- edo of 


Proceſs with- 


luns, Felontes, &c. that the Dekendant had no Right to in. „n Leave of 


; PE the Court. 
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His pen ir but upon Leave of the Court; but in Bigsdemeanozs 
e had. 


The King and The Dean and Chapter of Rocheſter. 


How far a A Potion was made foz a Mandamus to be direcked to Dz. 
nam 2 Claget, Dean of Rocheſter, requiring the Dean and Chap- 
Dean and ter to inſtall the pꝛeſent Pꝛovoſt of Oriel College in Oxford into 
Chapter to a 1 of Rocheſter without Inſtitution; in as much as 
«wit « Fre- this Piebend was anne r'd to that Þjovoſtſhip by Charter from 
bend. the Crown, which was confirmed by an Ad of Parliament 
made in the late Queen's Time. And the Court made a Rule 


to ſhew Cauſe, 
How far the | | . Culley and Brown. 


Court of 


King ber Pu Defendant was a Copphold-Tenant, and had loft his 


wot, for - Copy; upon this he applied to the Court to have Leave 


Infpe&tion of tO inſpe the Rolls of the Court of the Lo2d of the Wanoz, 
the Coure- and to take a Copy of his Admiſſion at bis own Crpence. 


ieee And it was grante 


Manor. 
The King and Scott. 


ow far the FJ HIS was an Inkozmation in the Nature of a Quo War- 
ranto Agatnſt the Defendant fo2 exerciſing the Office of 


Court will 


diretta Trial QJay02 of Poole foz two Pears together. The Attozney Gene- 


_ ar Her not- pal (att, that Poole was a Town and County; and there- 


wihltanding foze this Cauſe could be tried no where but in the Town, 
eh eit“ (where perhaps the Mayo? would have a good deal of Intereſt) 
atrend the unlelg it was tried at the Bat; and therekoze he moved fo} a 
granting 7 Crtal at Bar next Term. The Oefendant made Aﬀidavit, 
that the Erpence of a Trial at Tar would ruin him; which 
the Court took fo? a ſufficient Anlwer. Then the Attozney 
ſain, he would make the old Piopoſals in theſe Caſes, to 
take NiG privs Coſts, in Cale the Iſſue (ould go koz the Ring, 
and to pay VBar-Coſts tn Cale it (ſhould go againſt the Ging; 


upon this the Court timmedtatcly granted the Motion. 


Anonymus. 


What alt HIS was a Motion to quaſh a Pꝛeſentment, foz not re- 
not ho ta1d to patring one of the Streets in Weſtminſter, upon he Sta- 
be « good tüte of 2 W. & M. which impowers Juſtices of the Liberty of 


Freſenment. Weſtminſter to view the fatd Streets, and to certify at the 


nert Seſſions after ſuch Atem the tl! Repatr of ſuch Streets, 
and ſa to p2eſent them. Now the Erception, that was taken 
to the ]P2eſentment, was, that it does not appear that the 
Certificate was made at the nert Seſſions after the Utew ; 
fo» the Certificate is general, whereas I have viewed ſuch a Street 
I do certify it is in ill Repair. The Court ſatd, they could in⸗ 
tend nothing to make Juſtices come within theilt Jurtodiction, 
and therekoze upon this Exception, amongſt others, the ]-2c- 


lentment was quaſhed. 
2 oy The 
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The King and Hughes, 


1 * IS was a Motion, that was made laſt Term, kfoz a Rule — — 
to inſpet the J: oll. Books of the Cozpozation of Liverpool in es Rule 
3 Lancaſhire, where the Mames of the Per ons were (ef down, who for the In. 
1 were Eleſtozs of a aro? of that Town, in ozder that it * ſpeQion of 
EI be ſeen, who had the Wajozity of Qotes at ſuch Elegton. The porticular 
—_ Chief Juſtice ſaid then he would make no particular Rule; but —— 
h if the general Rule fo? inſpettng the publick Books of the Coz⸗ — 
pozation would do them any Service, they might take it; whit 
ac©02dingly they did. And Motion was now made fo2 an Attach- 
ment fo their not granting them the Sight of theſe Poll⸗ Books 
purſuant to this Rule. And Aﬀidavits were now pꝛoduced on 
cach Side in ozder to have the Opinion of the Court, whether 
they were publick Books oz not. But the Chief Juſtice ſaid, 
they need not enter into their Aﬀidavits; fo2 one of their Offi- 
cers had ſhcwn them thzee Rules; one in the Taſe of The King 
and Taylor, fn 8 Queen Anne, another in the Taſe of The Kin 
and Sir Peter Delme, in 12 Queen Anne, the other in the Caſe o 
The King and the City of Norwich, in 4 Geo. I. by which tt ap⸗ 
pear'd the Court had granted even particular Rules in Caſes 
of this Nature fo2 the Jnſpetion of Joll-Books relating to 
Mayo2s and Aldermen. So that the Court was of Opinlon, 
| that ſuch Poll⸗ Books were Publick Books of the Cozpozation 
and er ly made a Rule in this Caſe fo2 the Jnſpeftton of 
| them. Ok Conſequence, they ſald too, this falls under the ge- 
; neral Rule fo2 the Inſpeckion of publick Books. But the Chtef 
: Juſtice ſaid, as the Court was very far from being clear in this 
upon the firſt Motion, they would not grant the Attachment, 


; The King and Chipping - Norton. 


Ante p. 7. 


| H1S wag a malicious P2oſecution againſt a Clergyman by Gon, for the 
: Way of Tnditment of Felony fo2 taking a Bunch of Pay; {mic « Per- 


„„ aid > d A. tor. he 


and upon that Account in Mich. Term 1726. the Court granted a fn co be 
Certiorari to this inferioz Jurisdickion of Chipping- Norton to re- bail'd for | 
move the Tnditment up. And now the Parſon came and held Felony. 
up his Hand at the Bar and pleaded Mot gullty; and 3 that 

vas admitted to Bail; four Perſons entring into a Recognt- 

zance, each in the Sum of 501. fo2 his Ap 8 tho' the 

Chick Juſtice ſatd, it was held in my Lo2d Chief Juſtice Holt's 
Time, that the Ball ſhould be bound Corpus pro Corpore; but 

the Pꝛackice now, ye ſaid, indeed was otherwiſe. A Motion was 

made now too, that he might have a good Jury; which the 

Ccurt Pute but the Chief Juſtice ſatd, he could not have a 
Special Jury without the Conſent of the Attoznep General, 


» 0 oY » » 
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Anonymus. Wee 
Court will 


A Yotion was made to amend a Declaration by axeting the not allow a 


Venue. Put the Court ſaid, they never heard of ſuch a Pero» . 
Motion; fo retuled it. : | RE — 


nering his 
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Ihe King and Dr. Whaley. 

Ante 34. HIS Caſe now came on again; and the Cotirt came ta 
the following Reſolutions. Firſt, They reſolv'd that 
the Plea of the Archbt op was clearly bad. Another 
Potnt the Court reſolved, and that was, that the 

Ring had a general be Þ2 to the nert Avoidance, not limited 


during the Like of the Pꝛamotee: And this the Chtef Juſtice 
ſatd appeared from its being never laid in guy of theſe Plead- 
ings, that the Pꝛomotee till continues alive; which, if the Life 
was neceſſary, muſt have been in them all, in ozder to ſet Up a 
Citle tn the Crown. A third Paint the Court reſolv'd, that 
if there had becu any mean 49 and ur ene 
had died, the Ring's Turn would have been gone. e Fourth 
was, that the Admiſſion and Inſtttution and Death of Dz. Dre- 
lincourt could not (crve fo} a Collation againſt the Ring; be- 
cauſe ft appears the Archbiſhop did it upon the Foundation of 
the King's Title, and not to the — 1 The laſt 
JPotnt was, that = Whaley had ſufficiently conteſs'd and a- 
voided the Ring's Title in his Plea, veloze he came to the 
Abſque hoc, &c. that was only a Concluſion of Law from wha 
ye bad ſaid befozc; and therctoze the Attozney General did right 
n not 14 Iſſue upon it; and conſequently the Dockoz's 
murrer was bad. Foz theſe Reaſons the Judgment below was 
1 and Judgment by this Court pzonounced fv2 the 
ng. | 


The King and Dr. Newton and others. 


How far the 122 was an Jnfozmation, that was applied koz upon Ac- 
Court e. 1 count of an Abuſe, that was made upon a Wife by the 
Fenton Dusband and (OMe others in putting her into a Mad-houſe with- 
apanit « Out anp Reaſon. And a Rule to ſhew Cauſe was granted. Jt 
Huwband for Ah peot'd too, that upon a fozmer Motion the Court had granted 
Wrong« dove q Habeas Corpus to take Her out of another of theſe Mad-houſes, 


ie by Weile. that the was put into once bekoze. 


8 Hiſham 


e- 
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Hiſham and Rodes. 


H1S was a Motion fo2 a Superſedeas to diſcharge t + How far 
T fendant out of Execution, by 'Reaſon of wel .— Court will 
charge within two Terms after Judgment. But it appear d, „Pert ge 
hat the Plaintiff died pꝛeſently after Judgment, and that . 2 
Caveat was entered agatuſt the Executozs, ſo that they could dy Reaſon of 
Fa ne tf 66 Een, Ven ele ty ne 

n two x charged 
Court refuſed the Wotton. . n rau "_ 
| c crms. 


Kichley and Couſton. 


| HE Court was moved to amend a Capias ad Satisfaciendum How far the 
1 in altering the Teſte ak it, it being dated out of Term. Covr vill 
Several Pecedents were ſhewn of the Court's amending iu une Leave, 
dictal Writs, where there have been Miſtakes in the Clerks. 2223 
Accowingly this was amended. And the Chief Juſtice lad, way be «- 
be thought there was a clear Difference between Judicial and =eaded- 


1iginal CUrits in this Reſpet. | 


Holdfaſt and Pedigree. 


N Rule to ſhew Cauſe, why Judgment Gould not be How fur th 
O againſt the caſual Ejeckoz, an — was — Court will 
its not” being d d by the caſunt Spee. Aud fox this Taufe inp in an B- 

. ua 0 inge in an E- 
{t was diſcharged. y jeckoz. Aud foz this Cauſe jeUment, by 


the Noti 
which was anne red to the Copy of the Declaration, was not ſign'd by the caſual — 


Anonymus. 


A Sheriff had taken in Execution a Stranger's Goods ; and How far th 
„ how Motion was made, that they migh be ſtatd lu che She Court will 
riff's Þands, upon offering to try the operty. And My, r es 
Strange, who was of Counſel in this Cale, ald, that the like „cee 
Motion he remembzed granted about thzxe Years ago in the — Bus- 
aſe of Sir Ir Kneller, But the Court ſald, they ne- cution, ſhall 
ver knew ſuch a Motion made befoze; and lo refuſed to > fd in | 


grant it. 
the Sheriff, 


Chadwell and Bruer. 


HIS was an Ackion of Debt upon a Batl-Bond, And the How for. tho 
T Plaintiff got Judgment and Exccution of the Penalty. Conre well 
Now the Court was moved to make a-Rule, that it may , press 
be referred to the Maſter to ſee what is due in Conſcience, and ina en 
that the Overplus may be return'd. The Court ſaid, if you Bail-Bond 
had come befoze Judgment, we could have helped you ; but now well de aid 
you have Relief only in Equity. Another Thin g mov'd, er Ju4e; 
and that was, that the Jlatntift's Atto2ney's night — 
tarcd ; but the Court ſaid, that a Perſon map move to have 

his 
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4 own Attozney's Bill tax'd; but not the Attoznez's of another 
Jer ſon. | : 


Smith and Lidcote. 
low far the is was a Motion that the Jlaintiff might not go on to 


Oo. Trial without firſt paying the Coſts of the kozmer 
Ferſon tio JNottce, The Court ſcem'd firſt of all to think, that the De- 
proceed ona fenidant ought to have applied by Way of Attachment fo? the 
—_— Ilatntiff's not paying Coſts. But yer, as it appear'd the 
eo d % Platrntiff was already f1 Cuſtody, ſo that the Attachment would 


wi he bas he of but little Service, the Court made a Rule to ſhew 


er; the Cauſe, why he ſhould not be hindered. And in another Day 
tilt, of this Term the Court made the Rule abſolute. 

Coun wil The King and Morris. 

an Indig- Nis was a Motion to quaſh an Indtäment. But it came 
ment, by 1. out that the Oeſendant had fozfeited his Recognizance fo 


3 my avpeartig; the Condition of it being, That he ſhould appear as 
det dd bot of laſt Michaelmas Term; whereas the after tnfozmed the Court, 
appear toit that he did not appear till Hilary Term. And in theſe Caſes 


in due Time the Court (atd they never quaſhed them. 


necording N 
his R © . . . . 
—_ Wiltſhire and Wiltſhire. 


What ſhall | A Potion was made to ſet aſide a Judgment, and that a su- 
not bo ſaid perſedeas may iſſue to Diſcharge the Detendant out of 
ES good Cuſtody, upon hts finding common Batl. The Caſe was, that 
Declaration the Defendant was in Cuſtody by Citrtue of a Latitat, and that 
upon a Pri- the Jlatnt(ff had neither ſervd the Defendant himſelf no2 the 
toner. Turnkey with a Copy of the Declaration, but a mere Stran- 

— Upon this the Court ozdered the Jrregularity to be re- 


crrcd to the Paſter, 


| Holdeſs and Cornwall, 


How fur up- N Motion to (ct aſide a Crit of Inquiry. Dne Reaſon 
on « Writ of wen was, that there was indeed a Note p20dDuc'd, which 
lnquiry the the Plaintiff ſald was under the Ocfendant's Þand ; but the 
Jury 3 efendant offered to give Evidence, that it was not his Band; 
Plainciff Da- und pet the Ander Sheriff would not allow him to do it. But 
mepes to tho the Court was of Opinion, that this was no Reaſon to ſet it 
"Time of aſide; fo2 tt appeared that ihe Jlatntiff had declared upon this 
e Wins Note; and the Defendant let Judgment go againſt him by Nil 
"no e, dicitz to that he had already confeſs'd its betng his Note; and 
| therefoze could not come then and deny it. The other Rea- 
ſon given fo2 it was, that the Jury had given the Plaintiff In⸗ 
tereſt and tg = oi to the Time of erccuting the TUrit. and 
this the Court ſatd, was irregular. Therefoze the Counſel de⸗ 
lired Time to anſwer that Part of the dabit; which was 
granted them. 


> U The 


N 
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The King and Marſh. 


N Motion to quaſh an Indickment. The Exception to it How for the 

was, that it charged the Defendant only with digging a Court will * 
Ditch in quodam compaſcuo five vacuo adjungen to a Highway ad f dh an 
commune nocumentum Of all thoſe, who pafs over this void Piece for « No- 
of Szound. Now the Counſel ſaid, it does not appear that ſance. 
ſuch an Aﬀ as this is a common Nuſance, fo2 the Place might 
be a p2ivate P2operty., But the Court ſaid, they never do 
quaſh Indi#ments koz common Nuſances; and therefoze they 
| that would be over- 
turning the very main Deſign of the Rule. But where it ap- 
— that the Court where the Indickment is taken has na 
urisdidton in thoſe Caſes, this Court will quaſh them. As 
in the Caſe ok Indicments of Perjury at the Quarter⸗ 


Oelllons. 


Hawkins and Robinſon. 


1 was a Writ of Erroz upon a Judgment in the Com- How fur an 
mon Plcas in an Aﬀton upon the Caſe to2 ſeveral Pꝛomiſ⸗ 228 
les. The Exception to one of the Counts was, that it was deten 
an Ackton as of laſt Michaelmas Term, which muſt be intended as before tho 
of the firſt Day in the Term, whereas the Cauſe of Aﬀton does Cauſe of it 
not appear to have been till the Middle of it. But the Court «role. 
ſatd, that the Demand of the Money was indeed laid to have 

been in the Middle of the Term; but it was mere Surpluſage 

to lay any Demand at all in this Caſe, Therefoze the Judg- 


ment was affirmed. | 


1 Wyat and Wynkworth. 


1 was a Motion fo2 an Attachment againſt a Witneſs How far the 
fo2 not appearing at the Trial, upon which the Plaintiff Court will 
was nonſuited. The Caſe of Hammond and Steward, Mich. Front an At. 
8 Geo. I. was cited, where this Court granted a Wotton of nd a Mit- 
this Nature. The ſame was Done in the Erchequer, Mich. nec. for not 
10 Geo. I. in the Caſe of Daliſon and Aland. And therefoze t e atrending at 
Court made a Rule to ſhew Cauſe, why it ſhould not go in bo trial. 
this Caſe, upon Account of the Defendant's having tamper d 

with him. And they ſaid, that his not appearing was a Con- 


tempt to the Pꝛocels of this Court. 


Felila and Rawlins, * - 


HIS was an Action fo2 ſeveral 2 The Defen- What ſhall | 
dant pleaded, that he is chargeable. as Balliff, and there- be lpid to be 
foze the Ation ought to have been in Account, and concludes, > * — : 
& ideo petit quod narratio caſſetur. Upon which the Plaintiff de- „nes. 
murs. But the Court ſaid, that the Plea is in Bar, and that ment, dy 
is the Difference between where a Plea concludes in this Clay, Reaſon of 
and where it concludes quod Billa caſſetur; fo2 that 18 on'y in g- — 1 


batement. Do Judgment in Bat was given in this Ca _ 
N Anony- 
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; Anonymus. 
, How far the OTION was made ko an Attochmert again an At⸗ 
Court will tozney for not obeying an Ozder of M7. Juſtice Page. 


moe fn But the Chief Juſtice ſald, chat the Method of Pꝛoceeding 


Attachment 


for dilobey- agarnſt Perſons, that diſobey Qaders made at the Judges Cham- 


ing «Judge's bers, WIS fettied about two Pears ago. Und 1 5 Judges agreed it 

Order. ſhould be, by moving the Court, that the Party mtg!t ſhew 
Cauſe, why the O2ders ſhould not be perfozmed, Which was 
done accozdingly in this Cale. 


The King and The Overſeers of the Poor of Colbitch. 


What Things A N ner of Scfſions was made upon the Overſeers of this 
the — Pariſh, that they ſhould pay a Surgeon His Vill koz cu⸗ 
Refers Flug certain oo under their Care, The Court ſatd, that 
of the Poor the Selllong have na Power to make (uch Ozders ; and fo 
to do. quaſhed it. | 


Field and Gooding, 
How for « HIS was an Afton upon the late At of Parltament to pꝛe— 


Declaration vent verattous Arreſts. The Cale was, that the Plaintiff 


— — filed his Declaratton of faſt M'ichaclmas Term; but did not 
contecren ive Notice of tt till Hilary Term , notwithſtanding this the 
Term, in lane entered up Judgment foz want of a Plea as of tha 
whiehNotice Hilary Term. Upon thts the Court ſet aſide the Judgment; 
was given of and tatd, that it was a Rule, that the Declaration ts only 
it to be conſidered as a Occlaration of that Term tn which rhe 

Notice was given. 


Reynolds and Thorp. 


TheCertain- 1 was a CUrit of Erro2 upon a Judgment in the Com. 
ty rc mon Pleas on a Replevin. The Defendant avowed there 
w en Aeg; Rent; and pleaded, that one A. having ſufficient Eſtate in 
4 - Lands in Qucſtton, demts'yd them to the Avowant fox 
the Term of twenty Pears, and he over to the Plainciff foz 
ten, reſerving a certain Rent; that the Rent was behind, and 
ko be diſtrained. Upon which the Þlatntiff demurs ; and chers 


fo2 Canſe «ſpeetally in his Oemurrer, that the Avowant has not 


laid a (uffictent Eſtate in A. by =—-y fozth to the Court, 
what it was. Upon. which the Court below gave Judgment 
fo2 the Plaintiff, and now that Judgment was affirmed. The 
'Reaſon, which the Court gave, was, that an Avowzy fs not 
in this Reſpect of the Mature of a Declaration; fo2 the genes 
ral Jdue cannot be pleaded to it; and therefoze every Thing 
muſt be ſet out certain in it. Foz this Reaſon, they admitted, 
that this would have been otherwiſe tn the Caſe of Debt fo2 

ent. And this Point, they fatd, has been lately ſettled in the 
Caſe of Silley and Dalley. Salk. 562. Vide 3 Cro. 22. Syd. 297. 
2 Ven. 102, 253, 271. Skin. 624. 


. n Crutch- 
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Crutchfield and Scot. 


1 was an Aﬀion brought by an Erecuto!, The De How far « 
fendant deſired to bing a certain Sum into Court, and berſon 
that it might be ſtruck out of the Declaration. Whether this —— 
cauld be done in the Caſe where an Executoz is Plaintiff, was bring Money 
the Queſtton. The Court was of Dptnion, that it might. into Court, 
And the Caſe of Baker and Turberville, Mich. 3 Geo. 1. was cited notwith- 
by 92. Thomſon, where, he ſaid, this Motion was allowed. — 15 
Che Court agk'v z. Reeves, ſuhether he remembered that — 
Caſe, who ſaid, he did. Now in this Caſe if the 2 ſhould 

no on, and not ede moze than is bought in, accozdingly 

the otion was refuſed. 


Berry and Croſs. 


| T HE Plaintiff declar'd in Pyobibition, and recover'd. The From what 


Queſfton was, from what Time the Oefendant ſhould pay — _ 


Cos: And the Court was of Dpinton, that he ought to pay % Cod, in 


- Coſts from the very firſt Application fo2 the P2ohibition ; fo2 the C. of « 


wholc is but one Suit; and the Statute of 8 & 9 W. z. Which Prohibition. 
nives the Coſts in this Caſe, ſays, that the Plaintiff ſhall 

pay the Coſts of Suit. Pz. Fazacherly ſatd, that this very 

Point was determined ſome Time ago in the Exchequer in 

the Caſe of Sir Henry Houghton and Starkey. 


Botamley and Harriſon. 


218 was bought on a Judgment in the Common The Cer- 
- Pleas fn an Aälon of Trover. Exception was taken, une 7 | 
that the Declaration charged the Defendant with finding {7:1 
unam Parcellam of Pack-Cloth, Rappers and Cozos, which Things which 
the Counſel fatd was not certain enough ; Parcellam being. en Aden of 
a CUozd of an uncertain Signtfication. ny this lame Ex- Trover is 
ception they ſatd was allow'd in a Caſe depending, Hil. 1726. brought for. 
But the Court ſatd, that Parcella ſeems here to agnify a Par- 

cc 02 Bundel of Goods, which is certain enough. Indeed in 
Repfevin, &c. this would not be good; fo2 there the Thing it 

ſelf is to be recovered, But here only Damages, Þowever 


it ſtood over, Lev. 303. V. 30. 


The King and Wakeford. 


N Motion to quaſh an Jndi#ment fo2 diſobeying an ©O2der 

of Seſſions. The Exception taken to it was, that the very 
©Ower itſelf was quaſh'd this Mozning. But the Court ſaid, 
rep could not quaſh Indi#ments fo: Faults not appearing in 
them, but only ſhewn to the Court by Batter ertrinlical. 


The 


8 
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How far « 
Special Ver- 
A ſhall bo 
ſaid to be 
ſufficicnt, 
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The King and Hayes. 


H Defendant was fnvt#ed fo2 foꝛging a particular Bond, 

and then fo? ax it, and afterwords fo? 22 a 
Bond — enerallv. The Jury give a Special Clcrdft; and 
find that the Ocfendant cominttted the two firſt Fats onus 
in the Inditament; but ſay nothing as to the Third; yet at laſt 
they come uith a general Concluſion, and ſubmfr the whole 
Matter to the Court to judge de malegeſturis prædictis; and at- 


coding as the Court ſhall be of Opinion, they find the Defen- 


How far tho 
Pleintiffcan- 
not be inti- 
tled to ſign 
Judgment 
againſt the 
calual E- 

| joQtor, 


dant Ouilty 02 Not guilty, The Queſtion now was, whether this 
Clerdi# was perfeit and compleat enough, ſo as that the Court 
might give Judgment upon it, oz whether it was imperfeit, ſo as 
that the Court muſt award a new Venire facias. Cuas objeted 
ſtrongly on the Part of the Defendant, that the Gerdick was 
impcrfet, fo2 the Jury find nothing as to one Part; and then 
the general Conclufſon contrary to the JP2zemiſſes cannot make 
it good, To this Purpoſe the Caſe of Auncelme ver, Auncelme, 
2 Cro. 31. was relied upon. Another Caſe was put; and 
that was, that (f a Man was indt#ed fo2 ſtriking A. B. and C. + 
and the {ury Would find, that be lift up his Band to ſtrtke at A. 
and B. and ſtruck at them, but miſt them; and ſo ſhould con- 
clude in as general a Manner, as in the Caſe, at Bar; the 
Counſel ſaid, that this Gerdic would be imperkeck. This Cale 
the Court admitted; but they ſald, it was diſtinguiſhable from 
the Caſe at Bar; kon there the Defendant te charged with one 
Faſt in the Indiament, and the Gerdick finds, that he did an⸗ 
other, which is no Anſwer: But in the Caſe at Bar the Deken⸗ 
dant 18 verges with thee Fas; to two of them the Jury give 
a poſitive Anſwer, and then make a general Concluſion, by. 
which the Whole ts ſubmitted to the Court; ſo that here the 
whole Evidence given to the Jury is laid befoze the Court; and 


the Court is to judge upon the Evidence found as they ſhall 


think proper. = this it appears, that the Jury had taken into 
their Conſideration all the Charges; but they thought the 
Court the pꝛopereſt Judges of what ought to be done upon the 
Evidence given. This ſame Anſwer too makes a clear Di⸗ 
ſtinton between the Caſe in Crooke aud our Caſe; fo2 there it 
appear'd that the Jury had found but Part of the Fat; and there 
was nothtng to che, that they had thought any Thing about 
the other Part. So the Court ſatd Judgment ſhould be given 
fo2 the Ring as to the Two firſt Charges; and acquitted the 
Delendant as to the other. | 


Fox and Halpyn. 


12 was a Motion to ſet aũde a Judgment in Ejeßkment a- 
gainſt the calual Ejetoz, The Caſe was, that a Rule 
was made foz Judgment in EjeFment agatuſt the caſual Efeto? ; 
the Terms of which are, unleſs the Tenant of the Land 
Gall appear and plead, Judgment ſhall go againſt him. 

he cnant of the Lond did not appear and plead, 
and therefoze the Rule of Courſe made ttſelf abſolute, and 
accozdingip Judgment was ſignd, and Erecution taken 
upon it. application was made to (et this Judgment 
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Tenant's being obliged to plead, and that 5, that the 4 
cl o be 


Watkins and Weſt. 


HIS was an Aion of Trover fo2 taking two Diſhes, againſt When an 
two Officers of an inferio2 Jurisdi#ton in the Bozough of po of an 
Hurſt. The L cfendants pleaded, that they took them by Di. Court juli 
ſtringas, by Qirtue-of a Plaint levied in that Court; upon ge, under 
which the de ien“ demurred geuerally. Now Exception was brocch of 
taken to the Plea, fo2 its being not ſhewn how the Cauſe aroſe — Con, 
within that Jurisdi#10n. But the Court ſaid, that this indeed ee 
has been fozmerly a Point much controverted, whether fn the oo Plea of 
Caſe of an Officer 'tis neceſſary to ſhew how the Cauſe of Acton that Sort. 
aroſe within (ſuch Jurtcdifton; but this has been fully ſettled in 
the Cale of Pool and Gwyn, Lutw. 2. 935. That in the Caſe of 
an Ollicer 'tis not neceſſary; lo that now they would not allow 
that to be diſputed again. Another Exception was then taken, 
that the Defendants had let out the Piecept to have been made 
Ballivis Burgi predi&', and that they erecured it as Batliffs Cu- 
rie predict'; lo that the Counſel ſatd, that it did not appear 
that the Ocfendants had any Authozity given them by this 
(Uarrant, Apon this Exception it ſtood over. V. 50. - 


Boot and Grayham. 


HE Defendant being a Member and Reſident of the Ant- How far Per. 
verſity of Oxford, was tued in this Court upon a Contrack — 5 
he entred into in London. And now the Chancelſoz of Oxford £07 of 
came primo die, and demanded that his Plea of Tonuſance wetwinter- 
might be allow'd; King Edward the Third giving the Untver- Hall, not. 
ſity a diſttn> Jurisdidton by his Charter, which was confirm'd withſtanding 
by Parliament, to hold Plca of all Matters, which a Member {1 vs | 
and Relident of the Amverſity 18 concerned in, except ſuch as % o ths 
relate to Matters of Freehold; by which ſame Charter all Univerſies. 
Judges are p20htbited to p2oceed in any of theſe Cauſes, after 
the Chancelloz has put in his Claim. But now an Exception 
was taken to the Panner of this Claim put in; upon Account 
cf the Ockendant's Reſidence bein on certified by the Chan- 
cello), and not verified by Affidavit. The Court (cem'd to be 
of Opinion, that this Exception had a good Deal of Weight in 
it; fo2 they ſald, a Judge cannot certify a Matter of Fait of 


this Sozt which will be final, but onlp Matters appearing upon 
c 


Reco2d; and they ſatd, that the bare being upon the Matricula- 


tion Roll will not be enough in this Caſe, butt it is equally 
0 necefſarp 


" 


— 


Term. Pafch. 1 Geo. II. 1728. 


* : : 
3 
4 


Vide 47. 


Ante 49. 


Upon what 
Day « Writ 
ought ro be 
retarnab:e. 


ceſſary that ſuch Perſon ſhould be reſident in t Univerſity, 
o upon this Exception it ſtood over to another Day. 


pb Botamley and Harriſon. 


HIS Matter now coming on again, the Court ſeem'd ta 

think, that Parcella was a CUo2d too incertain. Thereupon 
Mz. Strange cited a Caſe in 2 Lev. 195. where Parcella penſarum 
lancarum, Anglice a Qutantity of Wooſlen Parn, was held to de 
bad. Indeed the Court admitted, that it in the Caſe in Que- 
ſtlon, it had been latd, Anglice 9 Parcel 02 Bundel, that would 
have been good; fo2 in our Language a Parcel, o; Bundel of 
— are of a certain Stgntfication. However it ſtood aver 
again. 


Watkins and Weſt. 


ues Matter now coming on again, the ſecond Exception 
was chiefly ſpoke to. Serjcant Hawkins laid, that theſe 

erſons who were Batliffs of the Court might have been Bat- 
its of the Tozough too; and argumentatively it does appear 
that they were; fo2 it 18 laid in the Plea, that they being Bat- 


lifts Curiz predit' took the Diſtreſs virtute precepti prædict'. 


Now they could not take it by Clirtue of this Piccept, unleſs 
they were Batliffs of the Bozough too. And pe ald it Down fo? 
a General Rule, that Defcits tn Pleas, which may be made 
oor by Argument, cannot be taken Advantage of upon general 

emurrers. To this Purpoſe he cited a Cale in Cro. 3. 746. 


' where 'tis held, that a Perſon's declaring that he was Leſſee at 


CLIT, without averring the Life of the Leſſoz, was good upon a 
General Demurrcr; in as much as it was lald in the Declara- 
tion, that he was poſſeſſed of the Lands by Clirtue of the Leaſe 


afozeſaty, Vide Aleyn 48. to the ſame Purpoſe, The Court 


were inclin'd to think, that this gave an Antwer to the Excep⸗ 
tion; but it ſtood over. | | 


The King and Budgel. 


"RI was an Jnfozmation, on which the Defendant was 


convited fo} « Libel. And now an Erceptton was taken 

to the Return of the Diſtringis, with an Intent to have a new 
Diſtringas, and ſu a uew Trial awarded. VT he Exception was, 
that the CUrtt is returnable die Martis prox' Ottabis Sancti Hillarii; 
whereas tt ought to have been Die Martis prox” poſt, &c. And the 
Defendant's Counſel ſatd, that as it is put the Tueſday next 
to the Ditave ok St. Hillary gencrally, it is uncertatn which 
Tueſday is meant, upon the Face of the Return, whether that 
befoze the Octave oz that after; and if it was meant that befoze, 
it ig not good, fo2 the Jury muſt be ozder'd to appear at a Day 
within the Term, and the Tueſday befoze is dut of Term. 
Thep ſaid too, ft will be no Anſwer to this to ſay, that in this 
Caſe the Otave of St. Hillary fell on a Saturday, and therefo2e 
the Tueſday neareſt to the Oitave muft be the Tueſday within the 
cm; fo: the Return-Oays muſt be certain, and good at all 
Erents, and not depend upon Contingencies, whether they me 
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be good 02 not; whereas in this Caſe it is intirely accidental, 


whether it is good oz not; fo2 if the Octave had fell upon the 


Thurſda 9 Friday, it tleatip would have been bad. To this 
12urpoſe 2, Strange Cited the Caſe of Sayer and Milton, Mic. 12 
of the late Ring, where the Return of a Scire facias wag die. Jovis 
prox poſt Octabis Sancti Martini, whereas the common Fo2m of 
ſe Returns is —ͤ—— Martini; now in that Caſe it happen 
that the Odave fell upon a Thurſday, and therefoze the Thurſday 
after was exactly the Quindena Martini; but pet as this was onlp 
accidental and not appearing to be good upon its ſelf, the 
Court there held it to be bad. The Court was divided in their 
Opinions upon this Exteption; and therefoze it ſtood over. 


The King and Burden and Wakeford. 


1 was a Motion to quaſh an D2der of Sefſſons. The los for Ju- 
Caſe was, that the Mayo? of a certain Town ſet up a ple of | 
Cuſtom, that the Jury of the Court-Leet there ought to make o poser 
a Liſt every Pear of five Perſons, which (ould be pꝛeſented to of removing 
the Mapoz, and that the Mayo ought to chooſe one out of the Conſtables 
12umber fo2 Conſflable, and that the Jury ſhould chooſe t — — 
other out of the remaining Four; now this Pear the Jury bad : 
made no Liſt, but the —— choſe the Conſtables them- 

{clves. QApon thts the ayo2 applied to the Court of Sefſions, 

and they made an Oꝛder of Diſcharge of one of the Conſtables, 

and that the Mapoz's Conſtable, whom he nominated in De- 

fault of the Juty's giving him a Liſt, ſhould be confirm'd. The 

Court now quaſh'd this Ozder; fo2 they ſaid the only Statute, 

that gives the Juſtices Power at all in Relation to Conſtables, 

is the Statute of 13 & 14 Car. 2. cap. 12, 15. und that AX only 

gives Juſtices Power to put in Conſtables in Default of the 
Court-Leet; dut does not impower them to diſcharge Conſta- 

bles already put in. Accozdingly the Ozder was quaſh d. 


Wiltſhire and Wiltſhire. vide 44 


2 Matter now came on again, but the Maſter did not How far an 
repo2t that fo2 an Irregularity, which is complained — 

there, but another Thing; and that is, that the Platntiff gave "<<" © 

e l 

that 1s requiſite in theſe Caſes, where a Man Declares agatiuft fon, who is 

one that is in Cuſtody. The Atidavit contains ſeveral Things. i» ⸗Auel Cu- 

one of which is, that the Defendant ig in Cuſtody by Uirtue of deaf ene 

a Þ2oceſs of this Court. And this the Chief Juſtice ſatd was {57 412" 

neceſſary; fo2 he remembzed all the Judges meeting upon the na bim. 

A# of 4 & 5 Will. & Mar. cap 21. and making this Rule upon 

it, that (ſuch an Affidavit ſhould be filed in all theſe Caſes. Ac⸗ 

coꝛdingly the Judgment was ſet aſide. But the Superſedeas was 

not granted, becauſe the Defendant was already in Erecution 

at another Suit ; ſo the Court only ozvered that he ſhould be 

charged in Execution with a freſh Attton, 


The 


efendaut Rules to plead without making the Aﬀidavit „hen e per- 
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The King and Porter and others. 


"= I A* Inkozmation was moved fo? againſt the Defendants fox 


Fo who ſcductng a Man's CUlife, that was under Age, to take a 
own tunic great Part of her Pugband's Goods and delivering them to 
7 wn be one Of the Defendants that was her Mother, and fo2 perſua⸗ 
credited. ding her to wear the Peace againſt her Dugband; whereas the 
Wife came now and [woze, that ſhe had no Manner of Cauſe 
to do it, and that this Seducement was done only to make 
Cleration between her Pusband and her. But the Court ſatd, 
that they would never grant Jnfozmations upon the Dath of a 
Perſon, who comes and ſays, that ſhe befoze foz(woze herſelf, 


The King and The Biſhop of Cheſter. 
HIS was a Mandamus, Direfed to the Biſhop of Cheſter ag 


How far tho 
Coure will 


M1,» * Chaplain of that College. Che Warden returns, that this 
where there Tolſege is Of a Nopal Foundation, and that King Charles the 
er Fitſt made the Biſhops ot Cheſter fo2 the Time being Giſitozs 
«ppoincd. of ft, and (0 concludes, that no Mandamus otight to go to 
him. As to this the Ceurt did admit, that in all theſe Elee- 


moſynary Soctetics, where there ig a QCiſito2z appointed, 


rither by AF of Law 02 by Ad of the Party, the Court cannot 
interpoſe, nnleſs in thoſe Caſes where the CUfitatoz1al Authozity 
is ſuſpended oz extinc. But that this Authozity is ſome⸗ 
times fo, they ſald, was evident, from the common Queſtion 
that 10 always agk'd in theſe Applications fo2 Mandamus's, whe- 
ther there 1s any Body that can viſit. Now, they ſatd, that 
this Queſtion can only be applied to Suſpenſions oz Ex⸗ 
M of this authonty; fo2 in every one of theſe Clce- 
molynary Bodies there neceſſarily muſt be one upon the 
Foundation of thoſe Bodfes, who bas a general Right of C! 
liting in ——— Caſes. The Court ſatd, hep would then 
conſider, other any Body has a Right of Qiſiting in this 
particular Caſe now in Queſtion. The Biſhop 'tis clear can- 
not; fo2 he is party and therefoze cannot be Judge. 0 5 
King cannot; foz he has transferred his whole Right of Qill- 
ting to the Bilyop. Therefoze this Caſe muſt fall within thc 
— Current of Redzeſs, in which all other Caſes do. 

here was tho' one Cale, which Mz. Lee cited out of a Col 
lecton of Caſes in Relation to the Puwvileges of the Clntverſi- 
ties. Jt vas, that by the Statute of All-Souls College in 
Oxford, the Archbiſho of Canterbury fs made Uliſito2 of tt; and 
the Stature farther (lays, that if the Fellows cannot agree to 
chooſe a Maſter within ſuch a Time, the Right af Nomination 
ſhall devoive to the Archbiſhop. The Fellows did not agree; 
upon which the Archbiſhop nominated one to them, and they re- 
fuſcd to admit him. The Archbiſhop viſited them, and com- 
1 them to do it; and they reſted under it; which, M2, Lee 


ald, is an Argument, that they were adviſed, that they could 


F have 


CUarden of Mancheſter-College, to ſwear in one M2. Aſhton. 
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have no Red2eſs elſewhere, The Court ſatd, they were not ob⸗ 

liged to conſider how that Caſe was; but the Chief Juſtice 
and Judge Reynolds ſatd, that they did not know, but there 
might be a Difference. Upon which the Court made a Pe⸗ 
remptozy Rule upon the Biſhop Niſi on Monday; and that Day 
made it abſolute. N 


Williamſon and Dyer. When a Writ 


of Error is 

17 was a Crit of Erroz upon a Judgment in Lreland; Proust on 

and now Motion was made, that the Court would ſet it . J 41 
aſive, unleſs the Plaintiff would amngn his Exr029 in Due lend, tow 

Time; he having not pꝛoceeded in it kö; a long while. UWhich far the Court 
the Court granted; and farther ſaid, that in CUrits of Erroz «dove will 

upon Judgments tn the Common Pleas, the Defendant may beir er 


Lon⸗Nols them himſelf without applying to the Court. 8828 


The King and The Inhabitants of Cay wood. 


1 Matter now coming on again, M2. Reeves ſuſd, he Poſt Page 60. 
did remember a Caſe, where the Court had gone as 
far as in this Caſe, if they ſhould allow this —＋ A Ulleskelf to be 
good inſtead of Uleskelf. And that was the Caſe of Young and Slat- 
terford, which was argued Trin. 8 Ann. There, he ſatd, was an Et- 
ception taken to a Uariance between the Venire and the Diſtringas ; 
the one ozdering the Jury to come out of the Pariſh of Chiding- 
ford; the other, out of the Pariſh of Chiddingford ; but yet the 
Court held this Cartance to be immaterial in Arreſt of Judg- 
ment; and accozdingly the Oefendant was a#ually hang'd. This 
he ſaid, was a ſtronger Caſe than ours, fo2 that was in the 
Caſe of Felony. So that the Court only minds in theſe Caſes, 
whether the Noms be cadem ſonantia oz not. Upon this Caſe 
the Matter ſtood over, 


The King and The Bailiffs of Bridgnorth, 


Ae went to the two Bafliffs of this Town to How far one 
admit a Man into the Office of Chamberlain, No Re- joint Officer 
turn was made to it. Upon which an Attachment was mo. en be . 
ved foz. And the Court granted it againſt them both, though e aa: of 
Affidavit was made that one of them was always willing to the other. 
make a Return, but could not, becauſe the other had got the 
Mandamus into his own Þands, and would not let him have 

it. The Reaſon the Court gave was, that they were both to 

be conſidered as one Officer to them. | 


Muttit and Denny and others. 


HIS was an ESjeckment to try the Right of an Eſtate. How far A- 

Jt wag moved in Arreſt of Judgment, that there was a genen 
Piſtake in the Niſfi prius Rolls, the Action being bzought againſt % 1% 0 
two Perſons foz entering upon the Plaintiff, and t rpul⸗ Ejedment. 
ſion being lald againſt one only, and him not a Defendant. 


Now 
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- Now Application was made to amend this Piſtake , fo2 the 

Counſel ſald they had ſomething to (mend by, and that was 
the Plea-Roll; every Thing being Right but this Part of 
the Ni prius Roll, and the ſame Part in the Copy of the 
Iſſue. And M2. Lee ſatd, that Ejetments are Creatures of the 
Court, and feigned Suits to put the very Right in Trial ; and 
thcrefoze though in other Caſes this might not perhaps be a- 
mendable, yet in EjementÞ, he hop'd it would. To this pur- 
poſe the Biſhop of Worceſter's Caſe, Sel. 48. was cited, where 
there were ſeven Defendants, and two omitted in the Niſi prius 
Roll, and yet that was amended. Upon this it ſtood over, 


And atterwards it was amended, 


Matthews and Spicer. 


How for the "HIS was an Aſumpſit fo2 depaſturſng of Sheep; the 
One T Plaintiff declares fo2 four Pounds, ten Shillings, and 


bang de v, ſays that he demanded the Wonep on the 26th of March ; the 


— 
dhe Time Defendant pleaded a Tender on the 16th, ante exhibitionem 


which he bille prædictæ; the Plaintiff replies, that be pzoſecuted his La- 
alledged by tirat ON the 12th of February. Upon which the Defendant de- 
tion that lie JUTE. The Reaſon which the Counſel, gave, was, that the 
con dar Ae, Plaintiff had pzecluded himſelf to ſay,” that his Aion com- 
tion aroſe in. MIEUNC'D the 12th of February; when he had befoze laid the Cauſe 
of it to have begun the 26th of March. But the Court ſaid, 
that the Party is indeed pecluded to do this himſelf of his 
own accozd ; but he is not pzecluded, when the other Party 
inſiſts upon the Day, and would make that material. Accozd⸗ 
ingly the Court wag going to give Judgment koz the Plain. 
tiff, but upon a Doubt of Mz. Juſtice Page, it was ozdered to 


ſtand over. 


| Shaw and Wey. 


What Words HIS was a Crit of Erroz upon a Judgment given at 

3 the Szand Oeillons in the County of Flint. It was in an 

Fi for Life Element. And now the Difficulty aroſe upon the Wozds of 

only, andnot u CITI, that were found in a Special Gerdiſt. They were to 

an Eſtate. this Effet, I give unto my Siſters, Anne Lunsford and Dorothy Evans, 

Tail. the Lands in Queſtion for their Lives, without committing Waſte, 
and if either of my Siſters die leaving Iſſue of their Bodies lawfully be- 
gotten or to be begotten, then to ſuch Iſſue or Iſſues the Mother's 
Share ; or elſe to the Survivor or Survivors of them, and their reſpec- 
tive Iſſue or Iſſues; and if they die without ſuch Iſſue or Iſſues, then 
he limited Remainders over, The Queſtion was, what Eſtate the 
Diſters took, whether foz Life 02 in Call? And the Court was 
of Optnton, that they took an Eſtate fo2 Life only. They ſaid 
the Clozds, that make this very thing doubtful, were thoſe 
that give the Lands to the Iſſue after the Death of the Siſters; 
but whether t be the T'eviſoz's intent, that they ſhould take by 
Deſcent o; Purchaſe, that muſt be left to the general Mean⸗ 
ing of this Clauſe. Now, they ſaid, the firit Part of the 

3 


Clauſe cleurly made ko; an Cſtate fo: L the Lands being 
I | given 
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iven to them koz their Lives, without committing Maſte; 
ut then the nert Clauſe in Relation to the Jie makes the 
Difticulty in the Caſe ; and they did admit, that if the Mozds 
2 gone no farther, the Siſters would have had an Eſtate in 
% — - de Cate of Ki _ a 1 — And 
t appears dy are n ed. 99. 
which Caſe the Caqurt ſatd was ce LAU 0 5 nd it has 
rliamen ; bi 


been admitted ſo in Chancery and in Pa it then they 


than that Caſe has gone. Then what is the Effet of the 
next Wozds in this Clauſe ? The DObvlign of them plainly is 
to make the Iſſue of the firf Jie inherit as Deirs to them 
and not to the Siſters ; by which it is plain that the Intereſt 
of the firſt Jie was chiefly reſpecked 1. — the Ds relatin 

to them were put in 02 a deſignatio one of the Iſle, an 

not koz a Limitation of the Eſtate of the Siſters * the 
Court ſaid was the dire# Difference between the Caſe of 
King and Melling and the Caſe at Bar. . Acco2dingly the Judg- 


ment below was reverſed. 


* 
z 
„ 


Term. 


ſaid, tht would not carry theſe ConftruXſons one Inch farther 


Term. Trin. 
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Giles and Venſon. 
otion was made foz an Attachment 


How far an _ the 
_—_ efendant foz ſpeaking Contemptuous Wozds of 
granted a- the Court at the Time he was lerv'd with a CUrit 
ainſt a Por- of Puvllege. But it appearing, that the Defendant 


on for a onlp told the Plaintiff he would make him eat it, if he left it 
Contempe with him, the Court thought that would hardly be enovgh ; 
of the'® but pet made a Rule upon him to ſhew Cauſe. Judge Rey- 

nolds mentfoned a much ſtronger Caſe than this. Which was a⸗ 


ch 


Courts bout two Pears ago; where a Defendant aually made a Ba. 


liff eat a Crit, w he ſerv'd him with; and yet the Court 
would not there grant an Attachment. 


Barber and Evans. 


When a 1 was an Jrregularity of a Judgment, that was re- 
— ferred to the Maſter. The Patter repozeed, that the Judg- 
da Waren ment was entered up upon a Warrant of Attozney ; but that 
of Attorney te lat rant of Attozney was fozg'd by the Platnriff. a on this 
how far the the Court ſet aſide rp udgment and awarded Reſtitution, and 


Court vill 0zdered the Plaintiff too to be indicked. 


ſot it alido 


by Reaſon that tho Warrant of Attorney was ſorged. 


The King and Weſton. 


W AN Afavavit was made, that Pool is a Town and County 
Information of itſelf, and not within the County of Dorſet. But yet 
ſhall not be the Pool Men fox the laſt two Elettons horended to have a 
— for Right to Cote foz Knights of that Shtre ; and accozdingly 

at this laſt Eletion the Oefendant did vote amongſt them, as 
being a Pool Pan; and took the uſual Dath of his having a 
Freehold within the County; but yet had no pzetence to have — 


* 
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but only at Pool. Upon this the Court was moved to grant an 
Inkozmation againſt him fo2 Perjury; becauſe the Counſel ſald 
they had a Deligh to try the Right in this (Map. But Judge 
Reynolds ſatd, the Court would never allow a Matter of Right 
to be tried in an Inkozmation (02 Perjury; and accozdingly they 
refuſed to grant it. And the. Chief Juſtice ſatd, that they very 


rarely granted Inkozmations fo2 theſe Offences; fo2 they are 
too great to puniſh in this Map. 


Anonymus. How far the 


Court cannot 


AR was made, that the Plaintiff had commenced an hinder « Par. 
Actton in the Court of Lisbon beyond Sea againſt the De- fon from 

kendant fo2 the lame Cauſe as was then and is now depending r 
between them in this Court. And upon this the Court was ee 


moved to make a Rule upon the Platntiff not to proceed there; en e 
but they lald, they could not do it. tions. 


Mathews and Spicer. 


1 Matter now came on again, and the Point there wag Vide ante 34. 
determin'd ſoz the fame Reaſons the Court then gave. 


And the Court laid farther, that they thought there was a clear 


L ifference between this Caſe, where the £ay eis not matertal, 
and where it is Part of the Contract; fo2 they admitted, that where 
it 1s Part of the Contrait, the Oay cannot be Departed from; 
lor a new Day in thoſe Caſes makes a new Contra. They 
{aid too, that where the Pcceedin S are cloſed, and a Crit of 
Erro2 bzought, it was clear the Oay could not be altered; fo? 
there the Court above is only to judge upon the Reco2d; and up⸗ 
on the Recozd it appears to be wzong. And this is the Cale in 
1 Roll. 792. Another Point was ſfarted too by the Counſel, and 
that was a Diſtinton between theſe Caſes where the Sulit is 
by Latitat, and others where it is by Oziginal; fo2 he ſaid, a 
Latitat will be good, tho' it be taken out befoze the Cauſe of Ac- 
tion ariſes, p20vided the Defendant is not arreſted upon it be- 
fo2e that Time; but an Oziginal will not. And what M2. Ju- 
ſtice Page ſafd, confirm'd this; fo2 he ſafd, the Latitat fs no Part 
of the Kecozd, whereas an Diiginal 18. Vide 2 Cro. 561. 3 Cro. 


. 271, 325.. 1 Ven. 26. 


Lock and Johnſon, 


A Motion was made to ſuperſede a Capias, that was direcked What Hall 
to the T0 of Durham. The Exceptton to it was, that vor de ſaid 
the Writ ozder'd him to take the Defendant; whereas it only wy gen 
ought to have ozder'd him to make out a CUrit to the Sheriff to : direfted 10 
take him. And My. Fazakerly ſuid farther, that theſe CCrits di- che Biſhop 
ref#cd to the Biſhop of Durham pay him a higher Reſpeft than of Durham. 
thoſe direted into other Counties Palatine do thoſe Perſons; 
fo2 thoſe only ozder them to cauſe the Defendant to be taken. 
Accodingly the Court ſet the TUrit aſide, quia erronice emanavir. 


Q | The 
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The King and Lawrence and others. 


What ſhall A Ppttcation was made to the Court to appoſut Cliſo2s in 
be a good this Caſe, whom the Venire ſhould be direcked to; the 
cement Sheriff and Cozoner being both Parties. The Counſel ſaid, 


— that their being Parties was entred upon the Roll. And this 


e Court ſald was neceſſary; otherwiſe lt would be Erro2 upon 


t 
. the Recozd, They ſaid farther, that a Rule muſt be made upon 


the Parties to attend the Maſter, and he muſt appoint the Elt- 
loss; accozdingly made a Rule to ſhew Cauſe, 


The King and Robinſon. 


How far Bail THE Defendant weg brought up by Attachment fo? a Ref. 
on hy cous. And now 997. Strange moved, that he might give 
cevtary do de all to it; and he _ it ts not ſong, that Bail in theſe Caſes 


given up has been required at all. CWUhtch was acco2dingly donc. 


TY Tenton and Belt. 


When e Pro- HIS was a Motion fo2 an Attachment againſt the Deken— 
ceſs iſſues IT dant, who was a Clerk of the 2 Court of Lancaſter, 
— * ko not making out Pꝛoceſs upon a Recozd of this Court, that 
war 0. Was ſent down by Mittimus. And the Court ſaid, it was the 
Hull into a Piat now to move fo2 Attachments againſt the infertoz Olfi- 
County ba- fers of theſe Courts npon ſuch Occalions, and not againſt the 
latino, what [yperto2 Officer; and actorhingly the Court granted tt in this 
_ Caſe. Pi. Fazakerly took an Occallon to enlarge a little upon 
Farben“ the Juriddidton of theſe County Palatincs; and he ſaid, that 
forcing tueh Wherever a local Aﬀton is bought in theſe lupertoꝛ Courts upon 
Proceh, u Matter ariſing in one of thole inferioz Jurtsdtitons, this 1s 
Etrtoz, whether the Defendant pleads to the Turisdiiton 02 

not; wherever a tranſitozy Afton 18 ought zere fo2 a Matter 

ariſing there, and that appears upon the Plcadings, that is Er- 

ros, but pet the Defendant can only plead to the Turisdiaton, 

1 75 the Caufe of Aton appears to ariſe there upon the Plain⸗ 

Is Drclaration, Vide 4 Inſt. 123, 223. in P2oot of both theſe 


Diſtindions. 


| Scrimpſhaw and Proftor. 


How far tho HIS was a Rule to ſhew Canſe, why a Ccrdt# ſhould not 
n be (ct aſide, there being no Oecfence. That which was mo 
Verdi, VCD was, that . 5 was a ſmall Millake in the Copy of the 
when there Jfſttc delivered, t concluding & prædictus querens ſimiliter, where- 
i» no De. dd it ottght to Have concluded, & prædictus defendens, &c. And 
2 _— the Court ſaid, that let it be ever la immaterial a Miſtake, tt is 
nn Jud ae and ag it is in the Copy of the uc we mult tay the 


udgment upon tt, 


+ | Tulley 
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Tulley and Sparks. 


HIS was an Aion of Debt upon a Bond 12 the Penal what ore 
T Sum of sol. Che Plaintiff ſets fozth the Whole of it in ſuch Credi- 
his Declaration; and ſhews the Condition of it to have been, — 
that in Caſe the Dbligo2 ſhould marry one Martha Latimer, and % en 
ſhe ſhould ſurvive him, his Deirs, Executoꝛs, &c. ſhould pay a Creditors 
the Dbligee the Sum of 4ool. in Truſt koz her within two under Com- 
Months after his Ocath, And then the Plaintiff avers, that mifio» of 
the Marriage did take Cffeit, that the Obligo2 died, and the ukruptey. 
ite ſurvived him; then lets to2th, that the two Months paſs'd, 
and the Exccutoꝛ never paid the Money; by Reaſon of which the 
Obligee now bzings his Aston agatnft the Defendant, being 
Executoz to the Ovitgo?, The Dekendant pleads, that ſome- 
time after the Obligoz married this Martha Latimer, he became 
a Bankrupt, and fo pleads the Certificate in Bar. Upon 

laintiff demurs. And the Court upon Argument 
was now ot Opluton fo2 him. Foz they ſald, at the Time the 
Commiſſion of Vankruptcy was taken out, it was inttreiy un ⸗ 
certain, whether the Platutiff Mould ever have any Demand up- 
on this Bond; and conſequently he could not be obliged to 
come in with the reſt of the Creditozs. The only Thing, which 


gives any Colour of Diſficulty in this Caſe is the Statute of 


Geo. f. cap. 31, But the Court ſaid, this Statute only ex⸗ 


tends to Creditoꝛs at a future Day "wt © and not to mere 


contingent — no as this Caſe ts. hey ſald further, 
that it ſeemed clear he could not be pꝛejudiced fo2 not coming 
in; becauſe if he had come in, it would have done him no Der- 
vice, This was what was ſaid by the Court in Relation to the 
Tnſuffictency of the Defendant's Plea as to the Matter of tt. 
Another Fault they found as to the Manner of it; and that was, 
that it does not ſct ſozth any Petition to have been made to my 
Lo 1 and without this the Court ſald the Chan- 
cello has no loht to grant it. It is true the Defendant 
1 that the Commiſſion was debita juris forma ſuper Stat'; 

ut the Court ſaid, that was not enough. So that the Ack of 
Bankruptcy as it ſtands upon the Plea is no Bar; as it Does 
not appear to have been regular. Acrozdingly they made a Rule 
fo2 Judgment kon the }latntiff niſi. Vide , This Matter came 
on nert Cerm upon a new Afton; and the Court was of the 
ſame Opinton. Salk. 52 1. | 

Curſer and Smith. 
1 was a Motion fo2 a Mandamus to be Direfed to the How far e 
Batliffs and Steward ok the Court in Andover, to ozder Court will 
them to go on in the Pꝛoceedings of a Caule in that Court. 8 
The Court ſaid, that there was no doubt but Mandamus's lie or an A. 
in theſe TITS; but they doubted whether they could grant ft davit. 
without an Aﬀdavit. M2. Lacey ſaid, that he did not apply fo2 
this Mandamus fo; any wtlful clay of Juſtice tn this Cale, but 
only to haſten on the N and theretoze he thou ht the 
Court might grant it without an Aﬀidavit. And he aid ot 
| | a 
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was like the Caſe, where a Juſtice of Peace refuſes to ſign a 
Nate. He did admit indeed in Caſe, where an Attachment is 
moved fo, an Affidavit is requiſite. But the Court fatd, that 
the Caſe of the Tuſtice's not ſigning the Rate was certainly 
wong; fo) 'twas determined lately to the contrary, And Pz. 
Maſterman told the Court, that he remembzed a Caſe, which he 
([mj-loyed the Attozney General in, where the Attozney General 
made ſuch a Motton as in this very Caſe at Var; and the Court 
refuſed to grant it without an Affidavit. ron which the Court 
reſuled the Potton in this Caſe ; fo, they (atd, they would not 
ſuppoſe Judges would delay Juſtice, 


The King and The Inhabitants of Caywood. 


— * 2422 2 


And as to that Caſe of Young and Slatterford there men- 
tion'd, the Chief Juſtice ſaid, he hav ozder'd that Reco2d to be 
ſearched, and as it ſtands upon the Reco2d, it is all right; ſo 
that he ſuppos'd 1f that was an Erception, that was made in 
that Caſe, if was anſwered on a ſudden, and not relied upon. 
However 5 Reeves went on, and cited ſome moze Caſes to 
make the W2der good+; and one was ont of Sir Tho. Jones 219. the 
Caſe of Nonne and Maxey. The Plaintiff there declares as Ad- 
mintſtratoz, by the Mame of Nonne, and p2oduces Letters of 
Uominifiratton by the Name of Nunne, and it was held good 
upon a Demurrer to a Plea in Abatement. Another was cited 
out of 3 Cro. 258. where Shacrofe and Shacraft, and Abbotſon ann 
Abbatſan were held to be the lame, The Court ſeem'd to think 
theſe as ſtrong Caſes, as that in Queſtion. But it ſtood over 
fo} two oz thiee Daps. | 


Greenhill and Riveloe. 


How far the O ſet aſide a Plea, This was Debt upon a Bond; and 

cre valiet. the Condition was foz the Payment of a certain Sum on 

LY con the thirtteth of April. ot Defendant pleaded ]Payment on the 

of its being twentteth. The Court ſaid, that this was mcerly frivolous. 

trivolow. Foz if the Donne (hould join Iſſue upon it, and have a Uerdi# 
tound foz him, he could not recover; and if he ſhould demur 
the Defendant would not join with him, and ſo the Pldintift 
would loſe the Term. Accozdingly they ſet it aüde. Judge 
Page lald, this was frequently done in the Common Pleas. 
Vide a like Caſe, p.. Vide 3 Cro. 823. 2 Ven. 222. 


Vide ante 33. HIS was a hat Ct that is mentfoned befoze in Page $513. 


Lady Faulconbridge and Forreſt. 


How for the 1 was an Aﬀfon of Scandalum magnatum. And now the 
Court will Defendant moved to change the Venue from Middleſex in- 
ho Ver, 5. to the County Palatine of Cheſter. And the Counſel ſaid, this 


an Addon of WAS a common Wotton in the Exchequer; and Judge Page ad- 
Scandalum mitted it. But the Court ſaid, it was an old Rule, that he 


Magnatum. never changed the Venue into theſe County Palatines; becauſe thep 
bad no Officers of _- own in thoſe Counties. They 9 
n 5 
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ther, that (f this was in the Caſe of a Peer thep would not 
have alter'd the Venue into any County, where the Acton is 
tought tn Middleſex, as this Caſe is; becauſe Peers are ſup» 
poſed to be reſident here about the Buſineſs of the Nation. 
However the Court gave the Counſel Liberty to move it again, 
if he could find any Ching new to ſay, | | | 


Strangeways and Selby, 


kendant. Foz they ſaid, that the Submimon on which the Ar- 
ir Award could never be intended to be 


More and Jones, 


Hils was an Acton of Covenant in the Common Pleas. What Gall 
The Plaintiff declares, that the Defendant, per quoddam not be — 
ſeriptum faftum apud Weſtmonaſterium ſub manu ſua pro con- pf ey of 
no impenſo & impendendo, granted him an Annuity, and cove-', 84. 
nantev co pap it him half-yearly; then ſays, that from the 29th 
vt September in ſuch a Pear to the 25th of. March in that Pear he 
had never patd htm any Thing, ſo bzings his Acton foz that 
half year's opment. The Defendant pleads, that all that - 
Time the Plaintiff never gave him his Counſel. Upon which 
the Platntiff demurs. The Defendant did not join in Demur- 
ret; upon which Judgment went by Default, and Erroz bzought. 
And now the Court was of Opinton gone the Plaintiff upon the 
Face of the Declaration; fo2 th {d, an Aﬀton of Covenant 
could not be maintained upon this CUriting unleſs it was a Deed; 
and it does not appear to be a Deed upon the Face of the De- 
claratfon; becauſe it is not laid to be — — ſuo figillat . They 
ſaid too, that its being leid with a Profert hie in Curia cannot help 
it, though it ſhould be found to be a Deed upon ng it. 
And foz a Caſe in Point the Court cited, that in 3 Cro. 377. 
They took a Difference likewiſe between technical CLiozds lain e 
in a Declaration, and ſuch Mozos as in the Caſe at Bar : + rote 
fo2 there they admitted legal Ceremonies might be ſupplied, dut 1 
here they cannot, To this Purpoſe the Caſe in 3 Cro. 737. | 
was cited, 70 this aſon they allowed, that if | the 
Platntiff had ſaid, that the Defendanf, gra this 3 
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per factum ſuum, this would have been good. pon thts the 
Counſel ſatd, that they would confider Factum in our Caſe as a 
Subſtantive, and not as an AdjeHtve; ſo that it Mould be t 
ſame as it the 1laintf had ſa(d, that by a wutten Deed 
ranted him this Annuity. But the Court in general 1 one 
nſuer to this; and that was, that the Writing of this Snſtry- 
ment could not be intended to be done at Weſtminſter, but the 
making of the Jnſtrument. And Judge Probyn gave another 
Reaſon to ſhew, that this would not do foz the Þ alntiff; and 
that was, that accozding to ſuch a Tongruͤnlon it muſt be in⸗ 
tended, that there was no Sealing and LT elivery at Weſtminſter 
at all; and then clearly it will not be good. However the 
Counfet urged another Argument, which was, that the Plain. 
tiff lays in Declaratton, that the Dekendant did covenant. 
to pay this Annuitp by thts Uiriting; and he ſatd, this could be 
no Covenant, it was not by Deed. But the Court anſwered, 
that the Clozd (Covenant) will not do the Platntiff's Buſl- 
neſs in this Caſe ; but he muſt ſhew how 'twas ſuch a Covenant 
on which an Acton ot Covenant may be maintained. However 


OO OF _  XF _ .... oe 0 ENS wg 


this ſtood over to be argued again. | a 
| Wright and Kenning. | 
| How far the Hils was a CUrit of Erroz upon a Judgment in the Com | 
| Coure will mon Pleas. 'Twas teſted befoze the udgment given, and 
; . returnable between the Time of its being giben and its —— n 
? body entred on Recozd. Foz this Fault the Plainkiff in Erroz move U 
8 to quaſh his Crit, fo2 he ſaid, it could not remove the KRecozd, a 

5 os the Judgment was not then entred up; the UWlozds of the Writ a 

being, $i judicium inde redditum fir. De laid too, that the Occa- t 

ion of tis was owing to other Dide's not entring tt up, F 
j as they ought. But = ourt ſaid, that they thought hep ti 
might amend it upon the Statute of 5 Geo. 1. cap. 13. ſoz that 0! 
{ Statute intended fully to pzevent verattous bzingtng of Wirits 
L | of Erroz; and to that End gives the Court Power to amend 


any Dekeds in them. The Caſe of Grayham and Leech, Mich. 6. 
of the late Rf was indeed cited by the other Side to ſhew 
tbat ſuch Defex could not be amended; but there the Court 
ſatd, the CUrit of Erroz was teſted bcefoze any Aﬀton commenced 
beloly; and it was clear, the Court could not amend a void 
Crit, However this Matter ſtood over. 


The Eaſt-India Company and Lopes. 
How far the HIS was a Writ of Crro2 upon a Judgment in a Scire fa- 


— — cias aglinſt Bail. One Erroz allgn'd was, that it does 
vdgment by NOT appear the Plaintiff had made any Attozney at the Time of 


15 of the Return of the Writ; whereas he muſt be in Court then; 
Defe& inthe And as this Caſe is, the Plaintiff. could not be in any other 
Warrant of Map, than by Attozney, becaule it is a Conpany. And this the 

— 4orney- Court ſeem'd to allow. Þowever the Counſel of the other Side 
laid, that it was very true the CUarrant of Attozney was not en- 

tred up of that Term of bh the Return of the Crtt was; 


but it does not appear, but the Warrant of Attozney might — 
3 | | 
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been made befoze that Time; and indeed it is entred 

very next Term. To this purpoſe he cited the Cale * the How far a 
common Recovery, where it has been held, that if there is — 
Tenant to the Precipe befoze the Judgment given, 'tis good. open ona 
Put the Court ſaid, that Caſe was certainly Law, and they re» vided there 
membzed when tt was determined; but then the Reaſon of it is « Tenant 
1s, that common Recoveries are common Aſſurances of the ie the progl- 
Realm. But they ſatd, in y other Caſe they did not ſee much — 
Reaſon koz intending that the Warrant of Attoznep was made zien. 
befoze it was entred up, Another Etro mas mentioned, whith _ 
the Court allowed too; and that was, that by the Judgment abe, n- 


there are Damages given upon this Scire facias as well as Coſts; 5 be reco- 
the Wiozvs of it being pro miſis & cuſtagiis, & damnis dilationli vered«gaint 
executionis. This Erro2 the Court ſeem'd to allow too fog Bail, bur on- 
they ſatd, the Statute of 5 & 9 Will. 3. 10. gives only Colts in!! <®: 
theſe Caſes. Stand over. 


Fox and Halpyn. Ante 48. 


H1S wos an Eſeckment. And ſometime bef0ze the Platin- How far an 
tiff had got Judgment, and taken out Execution g. 1 1 
aint the Oekenvant, but upon poten that was (et aſide, ad e >* 519 
eſtitution awarded. But the | — delivering up the 1040? 
2oſſefſion, an Attachment was moved nz. M2. Lee made one 
bietton againſt this Motton, that Halpyn had not been pet 
made a Dekendant in this Cauſe, which was the \ 5 Toy In. 
wh the fozimcr Iudgment was (et aſide ; aud till as m 
a Defendant, he ſaid, an Attachment could not be moved 0! 
againſt the Plaintiff Fox, = not delibering it pint up, ſo tha 
the Affidavirs were wong titled on them th a Cauſe of 
Fox and Halpyn But the Court ſaid, ag here had been one oz 
two Motions about this Batter already, they would not allow 
of luch an Exception. | 


Muttit and Denny. Ante 53. 


HIS Matter now coming on again, the Court allowed of 
1 the Amendment by putting in Robertus & Johannes in the 
Room of Georgius, & ejecerunt & expulerune fo2 ejecit & expulit. 
Dowever Pz. Reeves made an Ob:eftion againff it, and ſaid, 
that the JÞÞlea-Roll ſtſelk was wong; and ought to be mane a- 
nreeable to the Copy of the ub fo2 in this feigned Suit f 
Copy of the Iſſue is to be the T treckton 25 making up this 
Patt of the Plea-Roll; as in all other Caſes the je Plata 


tion dellnered 16. Foz here no Declaration between the Plain. 
tiff and the Tenant in Poſſeſſion is ever delivered; but only 

Copy of the firſt Declaration, to which the caſual Ejedoz ! 

Pare The Court admitted, that indeed in common Caſes 
the Jlcea-Roll ſhall be made agrecable to the Declaratton de- 
iivet'o. But here they ſatd, there is no Declaration ever velt- 
vered ; and thercfoze the Defendant cannot ſuffer any Inconve⸗ 
niencies, as in other Caſes he may, where it is not made agree- 


able to the Copy of the Declaration delivered. So tba Ly 
* 


. 
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lea-Roll muſt at all Events in ſuch Caſe be intended good. 
nd as to the Copy of the Iſſue, they ſad, the Plea-Roll could 
dot be made agreeable to that; foz that is a different Part of 


the Pꝛoceedings. 
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Ante 42. The King and Dr. Newton. 


HIS Matter now coming on again, the fozmer Rule 


ore was made abſolute. Foz the Court ſatd, it would 
be a ping of dangerous Conſequence to let ſuch a Matter 
as this pats 


without taking Notice of it in a bn ſevere 
anner. The Counſel foz the Oefendants thoug 


| ſaid, that 
the Wife had been gutlty of very unjuſt Þzattices to her Þus- 
band by being taken in an Adulterous Cozreſpondence; and 
therefoze ſt was certain, the Þugband might juſtify confining 


4 in his own Þouſe, and fo2 the ſame Reaſon in another 
erſon's 


Pouſe, if it was not a Pad-houſe; and they ſaid, 
they could not (ce, how its being a Mad-houſe could make 
ſuch Difference. T e Court admitted, that a Man might 
confine bis CWUife in his own Þouſe fo2 proper Reaſors ; but 
they ſald, they would never allow of ſuch Things as this. 


The King and Martyn. 


How far tho A* Inkozmatton had been granted in this Caſe agafnft the 
Court will Clerk of the Peace foz not entring an O2der of Seffions 
give Leave, accopding as it was pzonounced. And now Application was 
foo" made to the Court fo Leave to alter it by making the Facts 
may be a. charged in the Jnfozmatton agreeable to the Facts wy” > 
mended, 111 the Aﬀidavit, on which the Infozmation was granted. Che 
| was, that the Oder of Sceflions has laid in the 
1 


have been in 1723. Anda Rule was made to ſhew Caule. 


Strange ways and Selby. 


7 was a Matter that is menttoned befoze in Page 61. 
but now it came on upon a different Application; which 
was, that the Recozd might be made accozding to the oz1gtnal 
Blue et S; there being a Miſtake made 1 Clerk in the 

ate of the Award, by _ it the 22d of December, whereas 
it bh to have been the 22D of September. But the Court 


ſaid, they muſt hear the other Side; and akterwards made 
ye ule abſolute upon the common Terms of paying Coſts, 
| gh "a 


Botam- 


ſozmation to have been at Faſter 1722. whereas it ought to: 


„ 0 
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Botamley and Harriſon. 


182 Matter is ſtated befoze in Page 47. and now it came 
on again upon the ſame Erception ; which was, that the 
Declaration was too tncertain ; it only charging the Defendant 
with finding unam Parcellam ſegeſtrium, involucrorum & funium, 
Anglice of Packcloths, Rappers and Cloths. But upon Ar- 
gument, the Court was of Opinion, that the Declaration 
was certain enough. Fo? Parcella in this Caſe only erp2eſſes 
one certain Thing, and not ſeveral Things at large. Where 
indeed the Declaration expzeſſes ſeveral Things at large, they 
admitted it would not be good. And koz Authozity, they ſatd 
Parcella hordei, & Parcella Culmi has been held good. So in the 
Caſe of Harford and Jones, 12 Will. ſeventy two Ounces of 
Cloves, Mace and Nutmegs has been held good, and yet the 
certain Quantity of each was not ſet down. And in the Caſe 
of Kempſter and Nelſon, 1 Geo. 1. the Court went rather farther 
than in this Caſe, fo2 that was even in Replevin in the Detinuit; 
and 50 upon ſolemn Argument ne Pace of Opinion, that 


two Parcels of CUritings, and one Parcel of Childbed⸗ linen, 
was well encugh. Do Trover fo? a Study of Books has been 
I Accozdingly the Judgment in the Common Pleas was 
a ffir med. 1 | 


Wright and Kenning. 


Þ Matter is ſtated in Page 62. And now upon a ſecond 
Argument the Court was of Opinion that the Return- 
day in the CUrit of Erro2 could not be amended, Foz they 
laid, the Statute there mentioned gives this Court only 
Power to amend CUrits of Erro, where they have ſomething to 


amend by; but here they ſatd they have nothing to amend by. 


Accozdingly it was held not to be amendable. 
Boot and Graham. 


T HIS Matter is mentioned in Page 49. And now the Court what walt 
ſcemed to be of Dptinion, that the Aﬀidavit is neceſſary. voc be id 
However this Matter did not come fully in Queſtion ; but o de a 40% 


was prevented in a good Meaſure by an Erception taken by — . 


Judge Page, which made it not neceſſary foz the Court to de: 
cide the other Queſtion. And this was, that the Demand of 
Conuſance ought to have been entered upon the Roll, befoze 
they came to apply to have it allowed, And the whole Court 
was of Opinion, that this Exception was fatal ; fo2 they ſaid, 
whenever any Thing is ſuggeſted in Bar of the urigdition 
of the Court, it ought to be entered firſt upon the Koll. And 
this they ſatd is ſuppoſed to be done even in DOLCE ons, where 
Johtbitions are moved fo2 ; but yet the Chick Juſtice ſaid, 
je thought ft was another Queſtion, whether they could not 


allow the Demand of the Conuſance to be entered nunc pro 


runc; and then that Point fell into Debate. But pet the 
8 ; Court 


ror quod co- he bzought another 
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Court was at laſt of Opinion, that they ought not to allow 
it; fo) Vars to their 8 ought to be ſtrickly purſued, 
And this, the Court laid, was the Reaſon, why you cannot 
make ſuch an Application as this after an Imparlance. There 
was another Point, that was laid down by Serjeant Hawking, 
in this Caſe ; and that was, that the Defendant himſelf might 
have plcaded this. But that the Court diredlp denfed, and 
ſaid it has been determined to the contrary. Foz the Statute 
which gives the Chancelloz power to demand this Conuſance, 
makes it neceſſary fo2 him himſelf to demand it in this CUay, 
And this is the Reaſon, whv this Cale differs from that of 
Anttent Demeſne and other Caſes of the like Mature. Theſe 
were the Determinations the Court gave in this Caſe, and were 
guided in them by the line JI2oceedings, which they fald were 
in the Caſes of Maners and Fern, and Huit and Fern, which were 
—— where the Chancelloz of Cambridge demanded his Co- 
uſance. 


u. 


Merry field and Wellen. 


How far Bail * Plaintiff had obtained Judgment in this Court; and 
ſhell bo ro- upon the Defendant's bztinging a Writ of Erro2 in the 
_—ſ Crchequer Chamber, the Judgment was affirmed. After that 
cating Ye! (Urit of Erro quod coram nobis reſidet; but 
ram vobi, Rave no Ball to it. Apon which the Platntiff moved now foz 
Leave of the Court to take out Execution. The Court ſaid 
that this indeed uſed to be a Point, that was doubted among 
the Pqattiſers, whether Bat! was requiſite in CUrits of Erro? 
quod coram nobis. But they could never ſee any Reaſon fo; 
— zz this from other TUrits of Erroz, And, the 
ſaid, it has been determined lately in the Caſe of Ginger an 
Cooper, that there was no Difference. Accozdingly, the Court 
told the Plaintiff, that he might take out Execution without 
applying to them at all. 


The King and The Inhabitants of Benjoe. 


How far a O Motion to quaſh an D2der of Seſſion. The Queſtion fell 
Purchaſe out upon the Statute of 9 Geo. 1. which allows the Purcha⸗ 
ſhall gain a ng a Pouſe 1 — — to the Ulalue of 30 l. in any Pariſh 15 
Sertlement die Party a Settlement in that Pariſh. Now in this 
Fla the Purchaſe Money was only 251. but pet the Party had laid 
„ Geo. i Out above 100 l. tmmediately upon it. And upon this the Ju⸗ 
2 at the Seſſions . that 7 — a good Settlement. 
nd now it was moved to quaſh the Ozder; becauſe the Coun- 
ſel ſad, = ay — Purchaſe-Money ought to be at leaſt 
zol. The Court made a Rule to ſhew Cauſe. 


Tulley 


ale, 
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CE 


very Cale, they ſald he would have 


Tulley and Sparks. 


1 Matter is ſtated in Page 59. And now upon a Rule 
Niſi it was ſhewn, that the Condition of the Bond was, 
the Heir, Executor, &c. of the Obligor ſhall pay that Sum, and pet 


the Plalntiff hath only averred, that the Executoz did not pay 


it; whereas he ought to have ſaid, that neither the Heir nor the 


Executor did pay it. The Court thought, that this Erception 


could not be got over ; but it was ozdered to be ſpoke to again. 


There was another Thing, that the Chicf Juſtice ſaid too in 
this Caſe; and that was a Reaſon, which he gave fo2 the Platn- 
tif's ſctting out the Condition ſpecially in the Derlaratton 

which was, that if he had declared in the common Way, the 
Defendant in his Plea of Bankruptcy would have infallfbly 
ſucceeded ;-fo2 he would not have pꝛaped Oyer of the Condition; 
but directly pleaded the Certificate in Bar. Afterwards the 
— thought it beſt to diſcontinue, which accozdingly they 

d. 


Wyat and Wynkworth, 


NE — * Bayley was ſubpenaed as a CUitneſs to attend 
a Trial at the Allzes; but did not attend. And a ſhozt 
Time ago the Plaintiff obtained a Aule to ſhew Cauſe 
ko? an Attachment againſt yu fo2 it; alledging that he 
was nonſuited at the Trial for: want of his Evidence to 
ove the Dand-wziting of Humfrey Wale, a Steward of a 
ourt, and his J]tedeceſſo!, and that he nave him a Guinea to 
bear his Charges. And now on Rule to ſhew Cauſe he 
came and ſet fo2th to the Court, that it was true he was ſub- 
pena'd, and that the Plaintiff told him his Evidence was 
requiſite to p2zove the Þand of this Wale to an Admiſſ- 
on under which the Platntiff claimed; but at that Time 
e told the Plaintiff he could do him no Service at the Trial. 
ecauſe he never ſo much as ſaw this Wale wzlte, and (o deſir'd 
im to ercuſe his Attendance, ve ſwoze farther too, that he 
ent his Clerk with the Court-Rolls to the Trial, amongſt 
which this Admiſſion was. The firſt Matter which came in 
Queſtion here was, whether the Court could grant an Attach- 
ment fo2 Clitnefſes not attending at a Trial: And the Court 
was of Dpinton, that they might. They ſaid too, that they 
temembzeb this done fn this Court. And the Caſe of Farnham 
and Haynes, Eaſt. 1 Geo. 2. was cited, where the ſame Motion was 
allowed in the Common Pleas. The other Queſtion was, Whe- 
ther in this Caſe, they ought to grant it? They were of Dpinti- 
on likewiſe that they ought ; (02 they ſaid that there are other ways 
of proving a Man's Hand, beüdes _ him w2ite. And in this 
ufficiently pꝛov'd Wale's 
and, if he had attended himſelf at the Trial with the Court- 
olls ; but his ſending them by his Clerk could ſignify nothing, 
ſo that his not attending was a Contempt of the Court. Ac- 
cozdingly they granted it. 


Curſer 
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and that the Gaoler let him eſcape. Upon whic 
teſted by Uirtue of a Latitat, actoꝛding tothe Cuſtom of the Court, 
and carried to the County Gaol, After which a Habeas Corpus 

was likewiſe taken out to command the Gaoler to bzing his 
Body into that Court, But the Gaoler made no Return to 


Curſer and others and Smith. 


HIS Matter is mentioned in Page 3 And now an Aﬀ- 
davlt was pꝛoduc'd, to ſhew that the Dekendant had been 
arreſted by the uſual P?oceſs of this Court, beld at Andover, 
h he was agatn ar: 


it ; upon which the Court amerced him twice oz thzice, but it 
was done very — 1 the largeſt Amerctament _ not 
above 3s. 4d. And now they Ro to leave off _— a Court 
at all, though tt ought to be holden every Monday. Upon this 
Complatnut the Court began to conſider about grancing the 
Mandamus. Judge Reynolds lald, that it there was any Colluſion 
between that Court and the Gaoler, he could not ſce how this 
Court could well help it. Foz this Court cannot ſet the partt- 
cular Quora of Amerctaments, which the tnfertour Court ſhall 
aſſeſs upon the Gaoler. Þowever the Court thought they mtght 
ſend down a general Mandamus to the Batliff and Steward to 
+ on tn the Pꝛoceedings of the Cauſe ; which accozdingly eh 

Id. And Judge Page ald, that he remembzed a Caſe, whic 
he was concerned tn, the Name of it was The King and Lang- 
ton, where the Court granted a Rule to ſhew Cauſe, why an 
Attachment ſhould not $0 againſt the Defendant, fo2 not en- 
tring up a Judgment of the Court-Leet, as he was Steward 
and Judge of the Court. And he intimated as ik he did not 
ſee why an Attachment would not lie in thts Caſe. 


Lady Faulconbridge and Forreſt. 


HIS Matter is mentioned in Page 60. And now the 
| Countlel cited the Caſe of Goodyer and Filpor, Trin. 12 Geo. 1. 
where this Court made a Rule to ſhew Tauſe fo? changing 
of a Venue tnto a County Palatine , though indeed they akter⸗ 
wards diſcharged it upon the Plaintift's entring into a Rule 
to give Evidence in London where he latd his Anton. How- 
ever the Chief Juſtice ſaid, as this was an Atfon founded up- 
on the Statute of Scandalum Magnatum, there was no Differ- 
ence between Peers and Peereſſes; ſo that they might bzing 
their Aﬀton in Middleſex, let the Cauſe of it ariſe any where. This 


was what the Court ſeemed to put this Matter upon thts 


Time; though they put it upon another Point bekoze. 


I | Atwood 
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A Anne, which was 1 a Crit of Erroz on a Judgment given 
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Atwood and Elwood. 


18 was joined in this Caſe upon Nul tiel Record. And When « Plea 
the Counſel, who pleaded this Plea, had moved the Court of Xu! ciel 
a few Days ago, that the other Party might revue the Re. ended, 
coꝛd befoze the Court. But they ſald at that Time that the „har che 
uſual Method of alf Iſſues of this Mature was to bzing the praaice of 
Reco2d befoze the Maſter, and it is his Buſineſs to examine che Court is 
into it. Where indeed there ts any Doubt befoze the Maſter nine ok 
it is proper to apply here. Accozdingip this Matter did go b Nerd 
befoze the Maſter; and now he repozted, that the Party, who 

pleaded this mw in Bar, had ſet fozth a great Part of it when Nul 
in hæc verba, but (everal Parts of it he had ſet out imperfecklp. nel Record 
But yet the Court was of Opinton, that the Recozd pzoduc'd u ee, 
would warrant the Iſſue ; fo? vey ſald, that the Party was not 5 cord hall 
obliged ta ſet fozth any Part of the Recozd in hec verba; and be ſaid to bo 
therefoze his ſetting out the Recv2d only fn an fmperfet Many verified, = 
ner could not p2zejudice him; if indeed there was any Jnconſiſt- 

ency in the ſetting out of the Reco, oz any Cartance between 

the Reco2d let fozth and that pzoduced, the Court admitted 

it would not warrant the Iſſue. 


The Eaſt-India Company and Lopes. 


T© HIS Matter is mentioned befoze fn Page 62. And now as 
to the firſt of the Errozs there aſſign'd the Court was of 
Opinion that it was none. Foz they ſaid, ft was clearly no 
Etro; beſoze the Statute fob Amendment of the Law ; foz then 
the Warrant of Attozney might have been entred up of any 
-erm befoze Judgment. And they agreed likewiſe, that this 
Statute had not made the Tant of entring it up Matter of 
Crro2, but only gives a Penalty foz not duing it. They ſald \ 
farther, that though this Clarrant of Attozney was entred up 
of Eaſter Term; pet it does not follow but it might be made 
of H.lary Term. This the Court gave koz an Antwer to what 
Mz. Strange lald, that the Marrant of Attoznep muſt be intend⸗ 
ed to be made of that Term it was entred up. Then as to the 
other Erroz, the Court was of Opinion, it was well aſſigned. 
And now Py. Reeves Deſired the Court to affirm the Judgment 
as to one Part, and reverſe it as to the other. Foz he ſald 
here were diſtin Judgments de 0 below; the laſt beginning 
Er conſideratum eſt etiam, that he ſhall recover his Coſts. To 
this Purpoſe he applied the Cafe of Green and Waller, Trin. 


in the King's Bench in Ireland. There the Judgment below 
was quod recuperaret his Coſts, whereas it ought to have been 
quod recuperet ; but yet the Court affirmed whe udgment as to 
the other Part, and reverſed it as to this. hich they did ac- 
cozdingly in the p2eſent Caſe, 1 Ven. 27. 


T Watkins 
* 


- 
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Watkins and Weſt. 


* Matter is mentioned in Page 50. And now the Court 
was of Opinion, that the Plea was bad; and that the 
virtute eujus could not make it goed ; fo? that i only a Con- 
cluſion, and therefoze will be of no further Service, than the 
mies will warrant it. The Caſe though of Sullivan and 
eagrave, Which was determined about two Years ago, was cited 
by the endant's Counſel. And thar was the Caſe of a 
Wrtt of Errors going out of this Court to Thomas Witcher, 
Chief Juice of the King's Bench in Ireland; and a Return was 
made to it ſign'd by Thomas Witchit, without his Title of Chief 
„ Juffice, It was objeFed there, that it did not appear, that 
the Perſon to whom the CCirit of Erroz was direted, and the 
2 on who made a Return to it, were the ſame Perſon; 

t pet the Court held it to be good in that Caſe,, But the 
Court (ad, that that Caſe does not at all warrant this; fo? 
there, beſides the Mame Thomas Witchit, it was further added, 
out ijuterius mihi precipieur. Then as to the other Point, which 
as menticned laſt Germ in relation to the Demurrer, the 
Court was of Dpinton, that this Oefet in the Plea might 
taken Advantage of in the Manner that it was , fo2 they ſaid, the 
Dekendants have made no Juſlification of what they did, as they 
— not ſhewin the Batliffs of the Court and the Bo2ough to 

e one and the ſame ertlenes. My), Marh thounh ſatd, he would 
take an Exception to the Declaration, fo2 charging the Deken— 
pant with taking vnum Lebetem, Anglice a bzaſs Kettle, whereas 
Lebes IS an antient Latin Word figmfying a Kettle only in ge- 
neral, aud not a Pais one. But the-Cotrt ſaid, as the Latin 
was hood they would then rejet the Engliſh ; and fo gave Judg⸗ 
ment to2 the Platatiff, 2 Lev. 131. 


King and his Wife againſt Jones. 


How far a * E Plaintiſs brought a Writ of Erro2 quod coram vobis 
_ . upon a Judgment Wen in an Aﬀton between the Deken⸗ 
8 bant Jones and King's tfc, by the Name of Judith Parnel, be- 
copnizance lug ber Matden Marie, The Erroz aſſigned was, that ſhe was 


of Bail, FCued by the Name of Judith Parnel, whercag at the Time ſhe 
appear'd to that Suit her Name was King, and ſhe was under 


eſtopp'd from alledging this foz Erroz; becauſe he entered in⸗ 

to a Reeoghtzance as Ball fo2 the Defendant in that Aﬀton ; 
and confrquently did 2 that At abmit the Suit was rightly 
baought againſt her. To which Plea the Plaintiff vemurs. 
What nal! Mom 0s to the Plea of the Defendant, the Court was of Op. 
be ſaid to be HON, it Was cirarly vad; fo? they ſald, the Subſtance of the 
« good Plea Retogntzance only was, that that Perſon, who was ſued in 
of Coverture, that Acton ſhould appear, and not that ſhe ſhould under the 
ſame Denomination. But another Queſtion took up greater 


Conſideration in this Caſe, and that was, whether the Aſſigh- 


nent ot the Ockendant's Coverture ts right ; in as much as 
t is only averred, that ſhe was a Feme Covert ac the Cime 
+ (}C 


oh a Lora. cc. anno at. . ico oc cÞcKocC___—_..@ oo. ae... a... Üỹ ie 


overture, The Oefcudant pleads, that King the Pusband is 


es 
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he appeared; but it does not follow, that ſhe was ſo at the 15 
ime the A#ion was commenced agatnſt 5 And the Court 


ſald, no Defendant ſhall have it in her Power to deſtroy a 
Pte on Acton which ig well brought againſt her. Accozding» 
v the Court affirm'd the Judgment, 


Bouton and Hurſler. 


1 Defendant libelled in the Spiritual Court fo2 Tithe u far « 
of Sylva Czdua. The Plaintiff pleaded there, t the Prohibition 
Mood demanded was not titheable. And now made a Sug⸗ _ 
eſtion to the Court, that they were Timber-Trees, and of 20 7.2 
pears Ozowth; and verified it by Affidavit. And now 99. Lee „ichout 
bmitted it to the Court, that this was ſufficient, without Pleading the 
pleading it in the Court clow. De ſaid he relied upon the Au- Marter 
thozity of 2 Inſt. 608. where it is laid down, that when a Libel low. 
is in the Spiritual Court fo2- Tithe of Sylva Cedua, and t 
Defendont ſuggeſts, that the Mood is of twenty Pears Gow 
he may — a Prohibition. De ſatd likewiſe, that the Court 
ad Authozity to prant this Pꝛohibition upon the Face of the 
Libel; fo2 there the Demand af the Tithe of Mood is ſet fozth 
enerally, and therefoze muſt be intended to be due de communi 
ure; whereas the Right of Tithe of Wood 18 onlp by Cuſtom, 
nd that is the Reaſon, which is given in the Caſe of Woods 
and Hickſon, 2 Salk. 655. why a Dundzed may pzeſcribe in a Non 


decimando of Tithe of Mood; fo2 as by Cuſtom it grows due 


by Cuſtom ft may be made not due. But the Court ſaid, that yo, fe 
this Reaſon indeed was latd down by the Judges of this Court Tithe of 
in that Caſe; but they ſaid, this has never been allowed (02 Sylva Ce- 
Law, by any of the other Judges in Weſtminſter-Hall; and it dun is due of 
S is not Law; foz Tithe is as much due of Sylva Cædua Night 
by the Law of England, as any other Tithe whatſoever. And 
Judge Reynolds (atd, this may evidently de ſhewn not to be the 
Reaſon of this Law in relatton to Pundzeds; koz if it was, the 

lame Reaſon would prove that every puvate Man may me: 
ſcribe in a Non decimando of thts Nature. Then as to the other 

Joint in Relation to the Plea, the Court ſaid, that the JuriC- 

litton, ariſing to the Spiritual Court by Batter diſcloſed in 

the Libel, cannot be taken from them but by other Matter dil 
cloled in the Plea; and N they ſaid, it ought to have 
been ſet foꝛzth in the Plra, that the Trees were of twenty Pears 
Ozouth. Accodingly the Pꝛohibition was refuſed, 


The King and The Inhabitants of Caywood. 


15 Matter now coming on again, the Court gave their vide anten 
Opinion, that Uleskelf and Ulleskelf were pretty much of the 53, <> 
ſame Pꝛonunctation, and therefoze they thought the Dzder of 

Appeal good. They ſaid too, that the Court had gone farther 

than in this Caſe, fo2 Flixſon and Flickſon, Barkwaye and Bark- 

wayes habe been held to be the ſame. | 


Philipps 
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When « Philipps and Davis. Te 
Cn TERM began the 21ſt of this Month, and pet the Defendant 


made, how 
far the laſt Rules of the Court it ought to have been put in within four 
ag to 7b Days. Upon thts DBotion was made to cet it aſide. But the 
ed as one by COUNt ſatd, the 4th Day was Midſummer-Day ; and as it was 
Reaſon that NO Pall-Dap, of Conſequence it could not be put in then, 
—_ Hall: Therefoze the Court thought it regular. 


The King and Mountague and others. 


How far the N Affidavit, that Application was made to the three Deken⸗ 
CUPS O dants, bein Julllces of Peace, to put in Execution the 

andamus Dtatute of Foxcible Detatner, and that they have done nothing 
10 Juſtices of In it, tho" it is fifteen Days ſince, the Court granted a Manda- 


mus to oder them to do it. 


Maſters and De la Ware. 


In whoſe Motion was made to ſtay the Pꝛoceedings againſt Ball 
— _ A becauſe the Return of the Capias ad Satisfaciendum againſt 
filed. the Puncipal was not filed, And a Certificate was p2oduced 
from M2. Tulley, that there was no ſuch in his Office, But the 
Court asked, whether the oztginal Suit was not by Bill; and 
it being anfwer'd that ft was, they ſaid there muſt be a Certifi- 
cate from M2. Halley as well as M2. Tulley; becauſe at pꝛeſent 
eres pute in which of the Dffices the Return ought to 


Halls' and Thorn. 


When an HIS was a CUrit of Erro2 on a Judgment in the Common 
— 3 | leas given there by Default in an Aﬀton bzought by one, 
an Aleve, as Aflignee of a Ball- Bond. The Erro: aMigned by z. Reeves 
of « Bail- WAaS, that there was a Oefeft in the Declaration, in ag much 


Bond, how AS lt Pears to be a Batl-Bond, that was given to the Sheriff. 


—— Edward Perſon, and pet the Vond itſelf does not appear to be 

on cannot given to him by the Name of his Dffice, foz the Obligation ts 
take Excep 

tions to the only to Edw, Perſon encrally, And fr 3 he ſatd, that it was 

Declaration Not a Clear Point, whether this Statute of 23 Hen. 6. on which 

upon a Ge- - Batl-Bond was given, was not a General Law, which the 

_ De. Court is bound to take Notice of. And ik ſo, be ſaid it was 

wa thep might take Advantage of this Errod, tho' they have 

not pleaded the Statute. ut what he chiefly relied upon, 

was, that this Aion is founded upon the Ad fo2 the Amend⸗ 

ment of the Law, which is a General Statute, and no fitton 

can be merge 15 an Aſſignee of a Bail-Bond upon this Sta⸗ 

tute, unleſs the Bail-Bond ts a good one; ſo that now by a 

mean the Court is bound to take Notice of the firſt Statute, 

to fee whether this is a Ball Band within that Law, oz not. 

To theſe firſt of the Points, the Court ſatd, it has often been 

held, that the Statue of 23 H. 6. is a puvate Law; and "_ 

4 MC 


put in a Plea of Abatement the 25th, whereas by the 
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fo2e 1f the ſecond docs not help you, it is clear you cannot take 
Advantage of it. Mow as to that, the Court ſaid, that the 
Gods of the Statute fo2 the Amendment of the Law are, 
that any Plaintiff may take an Aſſignment of a Bond given to 
any Sheriff oz other Officer fo? ys Appearance; here the Plain⸗ 
tiff has ſhewn himſelf to be ſuch Aſſignee; and conſequently he 
may recover upon it. Tf indeed the Wlozds of this Statute had 
been, that any Plaintiff might take an Alignment of a Batl- 
Bond givento the Sheriff, the Court ſeemed to think, that 
there might [be a good Deal in the DbjeXton, But as they were 
not, the Court atfirmed the Judgment niſi. 


Strangewayes and Selby. 


18 Matter came on now in the Paper, and the Plaintiff Vide ante 61, 
moved fo; Judgment. But z. Reeves objeted, that the * 
Plaintiff had no Right to amend, till he had paid the Coſts, 
which as yet he had not done; fo2 he had only left the Money 
laſt night with the Clerk, which he ſatd was no Tender to - a 
Attomey. This Objedton he made, in hopes ok hindzing the 
Judgment being given now, and if he could have done that, be 
would have kept off Judgment the _ Uacation ; fo2 this was 
the laſt ſpectal Paper-day. But the Court ſaid thep would 
not allow of ſuch a Thing as this; accozdingly gave udgment 
fo the Plaintiff ni; ſo that if they do not pay you the Coſts 
befoze the End of the Term, you will have a Þand over them. 


Parker and Stephens. — 


into Court, 
AY Ozder was made by the Chief Juſtice at his Chambers, how far ibs 
that Pꝛoceedings upon the Batl-Bond ſhould be ſtayed up- Prion who 
on paping 17 |. into Court. Four Services had been given of 1 neff bs 
this Rule, and pet the Plaintiff would never take the ney. allowed to 
Application was now made to = Court, that the ane may be haro it back 
repald; fo2 the Counſel ſaid, there muſt be a reaſonable E me, gin, unleſs 
in which the Plaintiff muſt be bound to take it, Accozdingly * ber 
the Court made a Rule, that the Plaintiff ſhould accept it . n 


within a CUeek. reaſonable 


h Time, 
The King and The Bailiff of Scarborough. 


02 Dickenſon was bought befoze the Defendant upon a How for « 
Complaint, that had been made of him, and the Defen- alice ofthe 
dant committed him to Pziſon upon a General Warrant fo? „ Tutority 
contemptuous Tozds, that he ſpoke to him, whilſt he was be- o commit. 
foe him. Upon which an Inkozmatton was now moved koz. 

And the Court granted it. Foz they = a Magiſtrate has in- 


deed a Right to bind a Man over to his Good Behaviour, fo? ill 


Language given to him; and if the Party cannot find Sure- 
tles, then to commit him; but he cannot commit him diretly. 


Foz which illegal Commitment without any ſufficient Reaſon 
the Court pꝛincipally granted it, Judge Probyn ſaid too, that 
fo2 indecent Expzeſllons ſpoke of a Bagiſtrate out of his Pie⸗ 
lence, he has no Right ſo much as 8 bind him over to 1 
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How for « Brhaviour. There was a Fault too, which the Court found in 
nm om" the Fozm of the Commitment itſelf, becauſe it did not fet fo2th 
iid to be the Reaſon in particular for which the Party was committed, 
good in Foint Ut wag only a General Commitment ſoz ſeveral Pisdemea⸗ 
of Form. 11029. And theſe Fo2ms of Commitments the Court ſaid were 

illegal; fo2 the Reaſons upon which they are made ought to be 
ſet fo2th with lo much Certatnty, as the Court may judge upon 
the Face of them, whether they are ſufficient 02 not. There 
was one Thing tho', which was a good Ocal relied upon by the 
Counſel faz the Defendant, that this Dickenſon had already com- 
How far the meuced an Aﬀion tn the Common Pleas fo2 thts very Jnury, 
rant an la- that he Now complains of; and theretoze as he had made 915 
Frmatioa Option, they hoped the Court would not aſſiſt in ſuch a ſum- 
norwith- mary Polecution. But the Court ſatd, they have often known 
landing the Thfozmattongs granted, where a Civil Sutt has been depending 
romp ono at the Time of the Rule made, upon the Dartp's offering to 
bell brought WIK)D2aw ft; but in this Caſe, they lald, the Party had done 
mo2e; fo he had already obtatn'd a Rule in the Common Pleas 


« Civil Ac- 


ron upon the fo? Leave to diſcontinue, and to be (ure that Court would not 
lame Ac- let him p2oceed after this. 


count. ? 


The King and Gumley. 


The Con- * was moved in Arreſt of Judgment, that the Trial was had 
1 in this Caſe ſooner than the Diſtringas warranted it. The 
bn ls Reaſon given was, that the Diſtringas oidered the Jury to ap- 
Writs, / car die Lung prox” poſt Quinden' Sanz Trinitatis, whereas, as it 
aas allcdged, the Crial was on'the Quindena ttſelf, Fo it was 

| latd, the Quindena Sante Trinitatis ts the Monday fo2tnight after 
Trinity Sunday; and pet the Trial was on that very Day. Mow 

to pzove, that this is the Quindena, the Counſel ſatd, that it 

was the kame, as if the Rettirn-day had been a die Sante Trini- 

tatis in Quindecim dies; and then, it was clear, they ſald, the dies 

Sante Trinitatis muſt be taken ercluſive; and conſequently the 

Monday foztnight after is the Quinden'. The Court admitted 

the Quinden' and the other to be the very ſame Day of Return, 

but yet they ſatd, Trinity Sunday muſt be taken incluſive in the 
Computation; not indeed, that Pꝛopziety of Speech allows of 

ſuch a Conſtrijitfon; (and that is the Reaſon, why in Deeds, &c. 

the a die ts always taken ercluſive) but becauſe in Returns it 

has always been underſtood ſo; fo2 the Day from which you 


compute is always taken as Part cf the Number. But 997. 


Fazakerly objeted, that this cannot be underſtood ſo in the Re- 


turn of all CUrits, and ſo the Sunday Foztnight be the Quinden'; 


fo2 if it was au hy ol ne then the Return muſt be void; as 
it is of a Day on which the Party cannot appear. But Judge 
Reynolds direckly denied that Poſition to be Law; fo? he ſatd, 
LR the Return-day is of a Sunday oz any other Day, 
whtch the Party cannot appear on, he ought to appear on re 
mY after, 13 Marſh cited too a Caſe in Show. 60. Diretly in 

oint with the Opinton of the Court; and ſo they adjudged 


the Trial to have been regular, 


$ _ Campbel 


| 
| 
| 
| 
l 
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Campbel and Hoar. R 


N Rule to ſhew Canſe why an Attachment ſhould not go. Hov for the 
And M2. Reeves alledged fo; Cauſe, both that the ward Cour wil 
was votd, and likewiſe, that the Umpire declared at the Time ,, award. 
he deltver'd it, that if the Defendant Py. Alards, who was then | 
in Scotland, ſhould not ſatisfy the Umpire that the Award was 
not right when he ſhould come home, the Award ſhould be of no 
Force. De ſaid M2. Alards did not ſatisfy him of it, when he 
came home; and therefoze he hoped the Attachment would not go. 
The Plaintiff's Counſel took off the firſf Dbjeitton, by ſaying, 
that the Dekendant was too late to make it; the Stat, 9 & 10 
Will. 3. cap. 15. requiring ſuch an Exception to be taken the nert 
Term after the Award is dellver'd; and here was longer Time 
lipp'd. To the other the Court ſatd, the Diikt ok the Objec- 
tion goes to ſhew, that the Avard is vold; and therefoze what 
has been (aid guſt befoze over-rules its being taken; however if 
it had come in p2oper Time, they ſaid, it would be of. dange- 
tous Conlequence to admit of ſuch an Exception; koz then A. 
wards might be overturn'd by Parol Diſcourſe. Vide poſt, 


The King and Martyn. 


Of Rule to ſhew Cauſe, why an Jnfozmation ſhould not be ae 64 
made agreeable to the Aﬀidavits, on which it was granted, 
the Counſel ſatd, that it was agreeable to them, on which the 
Rule to ſhew Cauſe fo2 the Infozmation was granted; which were 
the only Affidavits, that they could then Anlwer ; tho' indeed it 
was not agreeable to ſome other Amdavits, that were thzown in 
cozrobozatozy at the Time they came to ſhew Cauſe; but they 
ſaid, as e not give an Anfwer to them then, and as it 
was impoſſible the Rule fo2 granting the Inkozmation could be 
founded upon them, but onlp on the firſt Aﬀdavits, they hoped 
= Court would not make a Rule fo2 altering it. They far- 
ther offer'd to 1 — an Affidavit, by which it was dlreckly 
(won, that the Defendant did not omit entring up any Over 
of Eaſter-Term 1723, But the Court ſatd, as you did not at all 
rely upon the Time when the Rule fo2 the Inkozmatton was 
made, and as this was a meer Miſtake, they would give Leave 
fo) amenving it. 


Homes and Wood. 


I an Aﬀion upon the Caſe bzought by the Plaintiffs fo; a What a8ion 
Sum of Yoney pzomig d to the (Wife, in Caſe ſhe ſhould the Wife 
Cure the Defendant's Mike of a Wound, and p2ovide ]laiſterg e not join 
fo2 the ſame; it was moved in Arreſt of Judgment, that this 1 
Ation ought to have been bzought by the Pusband ſolely. But | 
2, Reeves objecked, that this Pꝛomiſe was founded upon a per- 


onal Service of the Wife; that therefoze this Cauſe of Aﬀion 
would ſurvive to the Wite ; and conſequently they both well 
join'd in bzinging it. And fo cited an Erchequer-Chamber Cale 


2 Cro. 7. 


76 
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"The Privi- 


2 Cro. 17. in 3 But the Court ſaid, that Caſe has been 
ſince over- ruled; as MY}. Filmer ſaid it was in the Caſe of Buck. 
ley and Collier, 2 Salk, And the Reaſon, which the Court gave, 
why the Dusband ought to have bzought it ſolely, was, that this 


12omiſe ſhould be conſider'd as made to him, as the Plaſſterg 


were to be provided with his Money. They ſaid too, that this 
Service ought not therefoze to be conſidered barely as perſonal 
to the CUife; and conſequently the Aﬀion would not ſurvive, 
and ſo arreſted the Judgment till 1t ſhould be moved again. 


Robinſon, Chamberlain of the City of London, and Webb, 
HIS was a Matter in Relation to a Cuſtom in the Com: 


lege relating pan of the Free Pozters, which has been often debated in 


to the freo 
Porters in 
$ondon, 


What Priſon 
a Perſon ſhall 
be confin'd 
10. 


| — reduced him to. The Court told 
! 


Weſtminſter-Hall, and ſeveral Cimes determin'd to be good, ag 
in the Caſe of Sir George Rutland and — Mich. 3. of the 
late Ring, &c. And now this very ſame Cuſtom was lits- 
rally returned again. Therefoze M2. Strange ſaid, he hoped the 
Court would not allow it to be argued again, but grant a Pro- 
cedendo immediately. Which the Court accozdingly did. 


The King and Strudwicke. 


* Is was a Crit of Erro; to reverſe an Outlawzy; the Et⸗ 
ro aſſigned was, that the Defendant was beyond Sea at 
the Time of the Dutlawzy pronounced. The Attozney General 
_ In nullo eſt erratum. Upon which the Court reverſed it, 

nd then the Defendant deſired, that either the Court would be 
— to bail htm, oz elſe turn him over from Newgate to the 

larſhalſea; and in ozder to induce the Court to do him the laſt 
Favour at leaſt, he offered them unqueſtionable Bail ltkewiſe. 
To the firſt the Court told him, they could not do ft, as he 
was in Cuſtody upon an Excommunicato Capiendo, ag well as fo} 


ſeveral other Offences. To the other they ſaid, he had already 


eſcaped out of the Marſhalſea upon this Infozmation, and was 
now tn Cuſtody upon an Eſcape-Carrant, and therefoze it was 
againſt the Rules of the Court to indulge him with being 
there again. But then, he ſaid, it was not by Fozce, that he 
broke the Polſon: bur only, after he had been brought up from 
thence to this Court, he went with the Turnkey to a Tavern, 
and there puvately elcaped, and this he ſald, he was compelled 
to by the dangerous State of 8 his long Confinement 

im, they could not enter 
ito the Manner of his Eſcape, but they were only to conſiver 
that he had eſcaped. And Judge Reynolds (atd, that an AX of 
Parliament has provided, that where a Perſon eſcapes from a 
None PDuſon, he (hall not be allowed to be carried to that 
ö uſon 1 — under that Complatnt, but ſhall be confin'd in the 


County Gaol. 


5 Webſter 


Serre — 7 1.5 cn A 


ww 


See 


N. 
be 
0! 


EY 


"EY — — 
ä 


Term. Trin. 2 Geo. II 1728. 77 


Deal of Difference, 


Webſter and Guering, 


HIS was a Queſtion, that has been long depending, Whe- How far the 

ther the declaring fo2 moze, than is contained in the Ac Bil hall 

etiam, diſcharges the Ball intirelp, oz whether, they ſhall Mill be e 

liable pro tanto. In the Caſe of Miles and Wourlidge the nomwith- 

Court indeed was of Dpinton, that the Declaring, and having ſtanding tho 

Tudgment too 900 moze than is contatn'd in 7 c etiam, does Pleintitf de- 

diſcharge them w ollp; but Pz. Strange ſatd, there was a great _ 5 

etween that Cale and this. And he ſatd, c,nmin's in 

the laſt Time, when this was ſpoke to, Lozd Chief Juſtice ide ac 
joduced a Rule, made in the Caſe of Wyat and Evans, Direftly etiam. 

n Point, that the Ball ſhall be Iſable pro tanto. Pz. Mar 

tho' on the other Side cited the Taſe of Kenybaldo and Cognoni, 

where Lo2zd Chief Juſtice Holt was full of Opinion, that the 

Ball is in ſuch Caſe diſcharg'd intirely. The Court ſeemed to 

be of Opinion, that the Bail was lfable; but upon My. Marſh's 

undertaking to ſpeak to it the firſt Week in nert Term, they 

inlarged the Rule. Vide 2 Cro. 128 and 630. where it appears, 

that the having Judgment foz moze, than is contained in the 


Wilſon aud Polton. 


152 an Acton of Trover fo? certain South-Sea Bonds, this Que. When « Wife 
ſtion fell out upon the Trial, CUhether ik a Bankrupt's u imo, 
Wife implops another to buy Bonds with the Bankrupt's o « Friend of 
ney, and he acco2dingly does ſo, and delivers them to the Mike, her's co buy 
the Aſlignees under the Commiſſion may come upon the Buyer, Goods with 

pon which Queſtion the Lozd Chief Juſtice, whom the Cauſe e Zak 
was tried befoze, ozdered the Poſtea to be taped. And now the — * 
Court ſcemed to be of Opinion, that the CommiMoners could the Aſſignees 
not come upon the Buyer ; fo? they ſaid, if they could, it would may come 
be of dangerous Conſequence; becauſe he only ads as an Agent yoo the 
02 Servant to the other. However tt ſtood over. _ 


Term. 


—__ 


Term. Mich. 
2 Geo. II. 1728. 


— 
— ES —_ 4 21 


Satcher aud The Bail of Cowen. 
How far the B H E Seire facias was returnable a die Sante Trinitatis in 
Court will tres Septimanas, and the Sheriff returned, that he had 
— Hr ſerved it, And now Potion was made ko the Court 
Seiro facias to ſtay the Pꝛoceedings upon it. Fo the Counſel ſatd, 
«gainſt Bail that this Return ay wag alwaps of a Sunday, and yet the 
upon a Mo- Notice fo Batl's Appearance was given on the Monday, fa 


2 that it wag. a Day too late. To the firſt he cited the Caſes 
of Harvey and Brown, Davis and Salter, — 1 were both deter- 
mined Trin. 3 Anne, where this Point was ſettled, that the El⸗ 
ſoin-Day wag of a Sunday. To the other, he offered to p2o0duce 
an Ufidavit, But the Court — re was a good Remedy 

7 op Aﬀion foz a falſe Return againſt the Sheriff, and therefoze 
they would not allow of ſuch a ſummary Wap of examinin 
luto the Returns of their Officers. Indeed Judge Reynolds 
ſatd, where a Sheriff had received Money upon an Erecu 
and will not pay it over, there they do p2oceed in an erpeditiou 
Court. And (ome otter Cales were ceed ta the fame Purpole, 

. e a e cited 8 fame Pu 
But the Motion was vekuled, 


Jackſon and Hall. 


How far the M2" ON was made, that the Defendant, who was Ste⸗ 

Court will ward of a Court Baron, might anſwer the Matters of an 

Attachment Affidavit, fo2 refuſing to admit an Heir at Law to Copyhold 

«gainſta Landg, which deſcended to him. The Affidavit went further 

Steward of a too, that a rial was had fo2 theſe Lands againſt the Þetr 

Court Baron, And that he could not make any Defence koz want of his Admil⸗ 
ſlon + and thereſoze he mov'd fo2 a new Trial too. To the firſt, 
2 ourt ſald the only Reltef was in Equity; and to the other, 
that if the Peir had prob d himſelf in by Deſcent, it would 
have been enough of it ſelf, and therein he differed from a Pur- 
chaſer, Do refuſed the Motion. 


* 
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Tulley and Sparks. 


HE Defendant intended to plead Bankrupcy, and therefoze Vide ante 

he had made a kozmer Motion to have the Commiſion al 5- C. Page 
ſigned to him; but the Court ſaid, t could only give htm 59 © 
Leave to take Copies of it. And now he mentioned again the 
Neceſſity of having the Commiſſion itſelf, becauſehe was obliged 
to plead it with a profert in Cur', and therefoze the Plaintiff 
might demand Dyer of it. But the Court ſaid if Pyer was 
demanded, they would help him; ſo made no farther Rule 
than their fozmer. Another Thing the Court was of Opinton of 
too, upon a fo2zmer Argument in this Caſe, and that wag, Vide 
that the very Petition to my Lozd Chancello foz the Commiſ- 5 © 
ſion is neceſlary to be ſet fo2th. 5. 


Ward and Purcel. 


1 Defendant was Secretary to the Reſident from Ve- How far « 
nice, but yet was taken in ETftecution. Accozdingly upon Servant of 
Affidavit from the Reſident that he was\fo, and that his Mamie n 4mboſſa- 
was entred in the Duke of Newcaſtle's Office, though it was not eee 
tranſmitted over to the Sheriff of Middleſex at the Time hen _ 
was arreſted, but a few Days after, and upon Aﬀidavit that he 

offered to ſhew his Teſtimonial to the Dfficer, and that he really 

ererciſed the Office, the Court diſcharged him, Notice being 


given of the Potion. 
The King and Johnſon. 


TRE Drkendant was indicked fo2 High Treaſon fn counter r relate, 
feiting the King's Coin, and outlawed tn February laſt, and to outavry 
having obtained a Habeas Corpus was now 020ugyt up upon it, and in Caſe of 
would have aſſigned fo Ergoz to reverfe the Vutlawyy his being zh Tres- 
out of the Realm at that Time. But the Outlawzy was not“ 
befoze the Court, and therefoze they ſaid, they could do nothing 
mit. The Reaſon why it was not, the Attoziey General (atd, 
was, becauſe it could not yet be d2zawn up and laid befoge him, but 
m a few Days it ſhould be done. Then the Jzifoner ſatd, that 
he did now (urrender himſelf into the Pands of the Chief Ju- 
ſtice, in Purſuance of the Statute of 5 & 6 Ed. 6. 11. and wag 
ready to traverſe the Jnditment, and pꝛaped that his Render 
might be recozded. But the Aden eneral oppoſed that, fo? 
when the Dutlawzy was ready, he ſaid, he ſhould offer ſome Rea- 
ſons to ſhew, that the Puſoner was not within the ee t ok tha 
Ad. The Court then kald, that they could not allow of duch an 
Entry to be made, that he did ſurrender himſelf; A woul 
be to admit his Render to be good, which was in Dilpute, 
owever the Court did allow of an Entry to be made in this 
02M. MWemozandum, The Priſoner being brought up by the Keep- 
er of Newgate charged with an Indictment of High Treaſon, and al- 
ledging that he was outlawed for the ſame, and that he was beyond the 


Sea at the Time of the Outlawry, has offered to ſurrender himfelf up 
to 


fa 


nnn. 
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oy poſt to the Chief Juſtice and to traverſe the IndiAament. And then he was 
| remanded back, 


Prior and Prior. 


How far the HH Rules fo? pleading were out, andthe next Day the Plan: 
rs ag tiff told the Defendant he would gn his Judgment on the 
ns by MOrew, if he would not put in his Plea. The Defendant be. 
Wei ing afratd the Plaintiff would do ik, took out a Summons 
ics being from a Judge to ſhew Cauſe, why he ſhould not have four oz 
lined not- five Days longer. But the Plaintiff being reſolved the other 
* ſhould not have his End, upon recetving the Summons ſign'd 
« Judge's bis Judgment. And now on Motion the Court thought it 

ſhould be ſet aſide ; fo2 they ſatd, it was true a Judge's Sum⸗ 

mons ſtald nothing; but yet the © 

canner was plainly a Snap, and therefoze referr'd it to the 

aſter. | 


Ward and Purcel. 


n OTION was now made to diſcharge that Rule, that was 
lone ſhall 41 made — 5 fo2 ſetting aſide the Oefendant's Execution; 
be «loved btcauſe, it was ſald, he was a Þalf-pay Officer, and did not re⸗ 
— * ide in the Ambaſſadoz's Houſe, and ſo was not a Oomeſtick 
1.7, Within the Statute of 7 Anne 12. But the Court ſaid that the 
vor's der:. Mature of his Office ſhewed him to be a Domeſtick, and 
vant. living in the Pouſe with an Ambaſſadoz is not requiſite. In⸗ 
deed they ſald, where a Perſon does not execute the Office, 
which he has his Teſtimontal foz, but only gets himſelf enter'd 
in the Lift to have the Benefit of a Pꝛotedion, they will not 
(uffer it. And thts, the Counſel ſaid, was the Caſe ſome Time 
ago of the Morroco Ambaſſadoz. 


The King and Wake 


— per- N Rule to ſhew Cauſe, why Inkozmations in the Nature 
— of Quo Warranto ſhould not be filed againſt the Defendants 
«miniſter ko; ererciſing ſeveral Offices in the Bozough of Southwold in 
the Oath of Suffolk, ſeveral Points of Conſequence fell into Debate; and 
Othee to -therefoze the Court ſaid, they would not determine them upon 
tho Mombers Motion, but would grant the Jnfozmations, that they might 
ration come befoze them in a moze proper Way. One of the Points 
was. in Caſe a Charter is ſilent as to the Perſon, who ſhall 
adminiſter the Dath of Office of Burgeſſes, whom does the Law 
appotnt to adminiſter t? Judge Reynolds (atd, his Dptnton 
When No- WAS, that none could no tt, but by Dedimus from the Chancel- 
tice is given [0}, And that, he ſaſd, was the Caſe of the Deviſes Ano 
o nating there Root as, in Cale a ox cap oints gy —— 
nao pora- an Oäth 0 ce, whether any, ſuc ath can be adminiſtre 
non for pat all. Andtot is no Opinion was given. Then ſome Diff. 
neſs, how far CU[ties fell into Debate about Notice. And one Rule the Chtef 
other Buſi- Juſtice latd Down, that wherever Motice is given fo2 one partt- 
cannot be cular Buſineſs only, the Body cannot go on to other Buſineſs, 
gone upon. Unleſs the whole Body 1s met, and it ts done by Content. . i 
I ＋ ulley 


inning the Judgment in this 
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Tulley and Sparks 465 39, 61, 


Tx E Cefendant not being able to get Copſes of the Pro. 79 
ceedings in the Commtſſion of Bankrupcy, upon account How far tho 
of the Rules not —_ dzaun up right; the Court ozderey Court will 
it to be dzawn up in this Manner, That the Defendant ſhould have — Liberty 
Liberty to take Copies at his own Expence of all the Proceedings upon mall inſpeR 
the Commiſſion of 3 that were in the Plaintiff's Hands. The Proceedings 
Counſel ſeemed to make ſome Doubt too, whether the Bond undera Com- 
given to the Chancelloz muſt not be ſet forth in the leading gen of 
as well as the Petition. But the Court ſaid, that is never gt- e, 
ven in Evidence upon an Iſſue of Bankrupcy, and conſequent. pen. O 
ly there can be no Occaſion to ſet it fo2th in the Pleading. 


The King and The Borough of Plymouth. 


HE Defendants had omitted to chooſe a Mayo? on the Char- ng a 

. ter-Day oz the Day after, and thereupon this Court had a u f 10 
Right to ſend down a Writ of Mandamus to this Bozough, Corporation, 
in Purſuance of an At made tn the late Ring's Time, to require requiring 
them to go to the Choice of a Mapoꝛ. And now the Queſtion them to Pro- 
was, How the Writ ſhould be direked? Foz on Rule to ſhew gien o 
Caule, why it ſhottld not be directed to thoſe that have a Right Mayor, in 
to eleit, the Counſel objeted, that it ought to be ſent to the purſuunce of 
Mayo?2, &c. accozding to their Name of Cozpozation. But it tho Statute 
was anſwered on the other Side, that that would be a w2ong - . 
Diretton, becauſe in Default of their going on to an Ele#ton d, 4 e, 
the laſt Charter⸗Dap, there was no Mayo? at all. The Court o be dirca- 
ſaid, let it be dzawn up wong oz right, it is at their Peril es. 
f02 having it drawn = ſo, and therefoze they would not concern 
themſelves in it. And Judge Page ſaid, that in Brocaſs's Caſe 
of the City of London, where ep a Motion ag this was 
made, the Court would not go into it; if the Direckton ſhould 
be wzong, they declared they would quaſh it. Tut however 
M1, Reeves p20duced the Ac of Parſtament, by which the Court 
ſatd it appeared this was the pzoper Dire#ton. And then 
the appointed the Day on which the Elefton ſhould be, and 
the Perſon to give Notice of it in Purſuance of the At. 


ata Perion 


Wilcox and Litchey ver. Pokinhorn. 


QFrjeane Belficld mov'd, that the late Sheriff of Cornwall might When a She- 
deliver over to the p:cſent Sheriff the Goods, which he had +, | 
returned he had taken upon a Fieri facias, but could not fell z.. ion, 
pro defectu emptorum. Foz he ſaid, the Right of ſelling them how fir bo 
determin'd with his Office, and therekoze the Writ of Venditi- has, Right 


oni exponas muſt be direfed to the pꝛeſent "that © And this 1s dx 


held in Vel. 44. But the Court ſaid, that that Caſe is 1— Rah ding his 
ed to the contratyin 2 Cro. 73. And lo this Point bag deen Ghee E. 4e 
lately ſettled in the Caſe of Clark and Wythers in Salk There termined. 
foe they were of Opinion the Writ of Diſtringas nuper Vicecomi- 
tem ſhould be direcked to the pzeſent Sheriff; lo refuſed the 
Notion. | - | 2 

ec 
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The King and Long. 


What ſhall Mandamus — been granted by the Court againſt the De- 
not be te ken fendunts, who were thiee Juſtices ot Peace, to put in Ere- 
to be Re gutton the Statute of Forcible Entry. And now by way of a 
Mandamus, Return to ft they ſent up an Inquiſitton taken befoze a Jury, 
which they had cauſed to be impanelled, who find that the 

1 complained of foz the Entry extratenuerunt poſſeſſionem 

adhuc extratenent, which is onlv an Indtäment to2 a Foxcible 

Entry, They annered to the Uirtt of Mandamus a Certiorari 

too, and two Recogmzancee. The Counſel ſaid, that this Re- 

turn was no kind of Obedience to the Crit; fo2 the CUrit 
commanded the Defendants to clear the Poſſeſſion of the 
CUrongdoers, and put the (awful Owners into tit; where- 

as they have only pzocured them to be t1Dfifed ; and rherefoze 

fo2 this plain Contempt of the Ring's Crit he hop'd the Court 


nor far the Mo llid grant an Attachment ogatuſt them. De ſatd too, thar 


Court will 


rant an At- there v as a Caſe in 7 Geo. . which was 'The King ann 'The Tu- 
Fehment for ſtices of Dorcheſter, Where a Mandamus went to ozder the Juſtices 


en improper to ian A 2 Rate; the Juſtices made a general ſhuſfling 


Roturn tos Atturn, that the Rate was not made ſecundum Actum Parlia- 
Niendamus. menti; and in that Caſe the Court granted an Attachment. 
Mz. Huſſey ſatd, that he was Counſel tn that Caſe, and tt was 


need upon the pzeſent Lozd Chick VBaron's Motion. 


Ut the Court lald, if it was granted in that Caſe, they be- 


lleved it was the firff in which tt ever was. But however — 


thep ſaid, they could not take this to be any Return to theilt 

tit; fo2 the Certiorari ts enough of itſelf to bung the Indick⸗ 

ment up, and therefoze thep would ſuppoſe it came up upon that; 

and accozdingly made a Rule upon the Dekendants to make a 
eturn to it. 


The King and The Borough of Liverpool. 


ha 1 Attozmey General came and p2oduc'd the Charter of 

this Co2pozatton, by which it appeared, that they were to 
Rules are chooſe CInder-Batltffs, who were fn the Nature of Pace, Bear 
proper to be erg, on St. Luke's Dap every Pear, De pzoduced Affidavits 
en vP too, that theſe Officers uſually had erecuted the Pꝛoceſſes of 


which arc 


| made for tho the Court in this Bozongh. He ſaid too, that there was a 


ranting v. Law, that cn the firſt Wedneſday ln every Month a Common 
andamul- Fqunſcl (hould meet, which by the Conſtttution conſiſts of the 
* Pa 02, Batliffs and a (cleft Number of th Commonaltp, to 
| ettle the Bulineſs of the Cozpozatton. Notwithſtanding this, 

ana Common Council has not met fo2 thele two Pears laſt paſt; 

* + by which Means many Leaſes have run out unrencwed, no 
Clnder-Bailiffs had been choſen all this Ctme, and much Bull. 
neſs of the Cozpozation wanted to be done. Foꝛ which Reafons 

he applied to the Court foz a Mandamus to be direcked to the 
Mapoz, Batliffs and Commonalty of this Bozough, to meet 

in Common Counctl accozdinglp, and to 88 the Buſineſs 

of the Cozpozation accozding to their Duty. De laid further, 


that he bad in his pand a Kule, which was made Mich. 
0 10 Geo. 1. 


2 nd ö aw an er r er * oma NV aw cc. LA _ A. 
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10 Geo. 1. whereby the Court ozDered a Mandamus to iſſue, 

in as general Terms as thoſe he p2apcd his in, to the 

Mapoz and Aldermen of the Vozough of Kingſton upon Hull. 

The Rule was, that a Mandamus ſhould go to o2der them ad 

agendum neceſſaria Negotia Ville prædictæ. ut the Court ſatd, 

that they never knew a Mandamus go to require a Cozpopa⸗ 

tion to aſſetnble themſelves, unleſs there were ſhewn to the 

Court ſome Matters neceſſary to be done in the Cozpozation 

relating to the Publick. Now thep ſaid indeed. Officers to exe - 

cute Pioceſſes of the Court were certainly Miniſters of Ju- 

ſlice, and therefoze ik Tuch Perſons were uanting to be choſen, 

it would be very proper ko this Court to interfere. But the _ — 4 

Natuer of theſe Dffices, they ſaid, was to be determined by gn ner be 
the Charter that created them. And as it ſtands upon that, if anted re- 
appears that they were only to attend the Perſon of the Payo2, quiring per- 
without any Ways Deng intereſted in the Concern of the Pu- ton co pro- 
blick. Then as to the Renewal of the Leaſes, they were Mat- 1 | 
ters of pa2ivate } zoperty, in no Ways fit to require this ox...,, by 
ſummary Interpolitton of the Authoztty of this Court. Judge Reawn that 
Reynolds repeated it twice too, that if it ſtood barely upon the bose Off- 

Foot of the "He fai he thought a Mandamus would never lie cer do not 


to infozce it. He ſatd farther, admitting theſe Dfficers to be eg 
Miniſters of Juſtice, he thought it would be a very ſtrange ion of pub- 
Thing koz this Court to ozder the Coppozation to chule them lick Juſtice, 
now, when there is a Day certain appointed by the Charter mw 

the Choice of them. Then as to the Rule produced, the Chick 

Juſtice ſaid, he remembzed the Court at that Time ſaytng tt 

was dzawn up wzong, and upon that account ſuperſediiig the 
Mandamus that iſſued upon it. However upon the Attozney Ge- 

neral's wol Th. to look a little farther fo: Rules that have been 

dawn up of this Nature, the Court made one to ſhew Cauſe. 

And afterwards Aﬀivavit was made, that the Defendants had 

held a Court in Purſuance of the Rule; ſo the Court diſcharged 

It, and ſald, they nced not return the Mandamus. 


Anonymus. 


A Potion was made to ſet aſide a Judgment, upon Account of How far the 
the Plaintiff's dying befoze the Signing it. But it appear ing Court will 
to be entred up as of the Term in which he was living, the 5% {r de 
Court ſatd that was what was material, and it did not fignify of. AQ! 
when it was ſigned. And this, Judge Reynolds ſad, was the con of its be- 
common Caſe ot a Man's giving another a Letter of Attoznep ing ſigned 
to enter UP Judgment againſt him of ſuch a Term, and dying fer the 
the Clacatton after; where it is frequent to enter up the Vs —— the 
ment afterwards as of the Term bcfoze he died, Accozdingiy f 
the Court held it to be regular. | 


Fullneſs and Baker. IDO 


18 was a Writ of Erroz in an Cjekment , in which Caſe 
the Statute of 16 & 17 Car. 2. cap. 8. requires, that the 
Ockendant in the oztginal Aﬀton, who would ſtay Erecytton by 
ſuch Writ, ſhall be bound tn a N 


When a Writ 
of Error is 
brought u 
ecogniſance of tuch reaſonable 6 « Judg- 
Sum ment in an 
: Ejettmenr, 
and the Defendant enters into a Recognizance, how far he ſhall not be required to ;uſtify. 


» — 


—y 
. 
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Sum as the Court ſhall think pzoper. The Counſel ſatd, the 
uſual Recogniſance in ſich Caſe ts of two Pears Galue of the 
Lond in Queſſor, and in that Sum the Defendant was bound, 
But yet the other Side would have had him juffified. Now the 
Court ſaid, there was no Reaſon fo that; fo2 the Statute ap. 
pRnes, that his Recogniſance ſhall be taken, and therefoze whe- 

er he con juſtify oz nat, cannot be materfal. Indeed the Chief 

uſtice (0, it was a Queſtion one Time, whether he muſt not 
have two Vall to join with him; but it hog been determined, 
that the Party's own Recogniſance is ſufficient upon the Wiozs 
of the At. So they would not make him juſtify. 


Blackborn qui tam and Daniel. 


' Vide ante R. Reeves now moved on the Part of Hall, who was com: 
* 8. C. plaln'd ok befoze. And he ſatd he did not act any Thing 
fo} the Pſaintiff after the Defendant (mployed him; and as to 
| | his not taking due Care of the Cauſe, he ſaid, the Defendant 
firſt (mployed one Collins, who died, and then when Hall began 
to be imploped he wzit to Collins's Agent to tnquire about the 
State of the Cauſe, and he ſent him CUo2d, that the Defendant 
ad pleaded, and when the ]P2oſecuto2 ſhould pzocced any farther 
1 the Cauſe ye would ſend him Wozd of ft, Upon which the 
Court ſaid, that they thought thts a ſufficient Excuſe to clear 
htm of an Attachment, / 


Smith and Bear. 


ate Le NE Crosby, who was Attozney fo2 the Defendant, gave No- 
oper her tice to the Plaintiff, that he would file common Ball. But 
on io becon- Not being an Attomey of this Court, filed it in the Name of 
fdered *® one Stokes, The Plaintiff's Attozney however looked out fo 
Oy in Stokes, and ſerved him with the Declaration, which the Cour 
—_* Catd was irregular; fo2 he ought to have ſcrved Crosby. Ac 
cozdingly upon the Paſter's Repo2t ſet aſide the Judgment. 


Anonymus. 


17 How far Ar- O Motion to diſcharge a Perſon of Articles of the Peace 

1 ricles of tho upon Account uf his betng convited upon an Indickment of 

vr e Batteky fo the Offence, which was the Foundation of them, 

— 1 the Court refuſed to do it, #0) they ſaid, the Indtäment was 
to puntſh him foz what he had done, and the Articles were to 
p2event him from doing ſomething wozſe. They ſatd too, that 
the Convition upon the Inditment was a farther Argument of 
the Neceſſity of the Articles. 


How far an 1 
— 2 Philipps and Knightley. 


RRC 1 was an Aitton of Debt upon an Arbitration Vond. 


not making The Dekendant pleaded no Award made. The Platntif 


Sr reer. ee ö wt AA oy ad Oh. cnn. And aut . „/ ¶ r LL I. I I 


«n Kod of all reptten and ſet fuzth the Submimon to have been of all Yat- 
wy nary ters in Difference between the Parties; that in Purſuance of, 
the Submit. that the Arbitratozs awarded, that one Marſhall on whoſe BY 
8 I 


— oj rr © 


n. 


UV. 
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half the ®@ubmiſſion was made, Oefendant, would covenant to 
indemnify the Plaintiff againſt ail future Coſts attending an 
Aion that he had againſt him in the Common Pleas on Behalf 
of himſelf and the Pooꝛ of the Pariſh of ; and that they Two 
with this Marſhall (who was not Party to the Award, but inte- 
reſted in it) ſhould meet at a certain Place on a certain Day, be- 
tween the Hours of Ten and Twelve, and that Marſhall ſhould pay 
the JAlatntiff 28 1, The Plaintiff avers, that the Defendant an 
he met between the Pours afozeſatd, and continued at the Place 
appointed, but faps, that Marſhall did not come, no2 any fo? 
him, fo2 which he bzings this Aﬀton. Apon which the Defen- 
yant demurs. And now his Counſel took two Exceptions to 
the Replication. The one was, that the Award was not in 
urſuance of the Submiſſion; fo2 the Submiſſion is, that the 
rb{trato2s ſhall make an End of all Matters in Difference ; 
whereas it appears by the Award, that there was a Suit de- 
pending at the Time, and the Arbitratozs have not put an End 
to it, but only oꝛdered, that Marſhall ſhould give a Bond of In- 
demnitp to the Plaintiff not to go on with it; whereas they 
ſhould have ozdered, that Marſhall ſhould have diſcontinued hts 
Snit, oz done ſomething of that Mature. The other was, 
tha the Bzeach ts not well aſign'd; fo? the Plaintiff only ſays, 


R 


Cy e 


> 


— 
* 


that the Defendant and he met between the Hours of Ten and 

welve, and continued there, but it does not appear, that they 
were there all the Time; ſo that Marſhall might have bern there 
notwithſtanding. To the firſt Erception, it was anſwered on 
the other —_ a Court of Equity would inake Marſhall 


TEES CD ED ES ww > wo WT 


ut a Stop to his Suit upon this Award. And to this Purpoſe 
as cited the Caſe of Beckett and Taylor, 1 Mod. 9. Co the 
5 other it was ſatd, that it ſhall be intended he continued there 
all the Time, unleſs the contrary appears; and therefoze ik it 
f was otherwiſe, the Defendant ſhould have ſhewn it in his Re- 


joinder. Dowever the Counſel ſald, whether this Bzeach was 
well affigned oz not. was but Surpluſage; fo2 the Defendant's 
5 Pleading no Award made, admits a Perfo2zmance in no Part 
of it; and therefoze when the Plalntiff ſhews kozth an Award, he 
need not ſay an hing farther. Eſpectally too, he ſatd, this 
could not be taken Advantage of upon a general Demurrer uͤnce 
the Statute fo2 the Amendment of the Law. The Chlet Juſtice 
e ſaid, that 187 — intended this peaking to the Cale to be to 
f open the Olfficulty of it, and therefoze he ſhould only give his 
| pinion in general, that he ned both the Exceptions would 
; go pzetty hard with the Plaintſff. And as to the laſt Thing 
0 mentioned, he ſatd, the uncipie the Counſel went upon was 
t not Law. Vide poſt S. C. | 


f 
More and Jones. 
HIS Caſe was now moze largely ſpoke to than it was upon Antess. c. 


the fozmer Argument. There was nothing that was (atb 
| by the Court then, but what they agreed in now; but pet ſome 


f new Matter was reſolved by them. The Chief was, whether the 
. Defendant's demanding Oyer of this CUriting, and tis appear- 
* ing upon the Oyer, to have been Maple, fign'o, ſeal'd at — 


— 


Cn ”_ 2 
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Is only ſet fozth, which bas the 


- Platytiff's Counſel upon the Wozd convenit, in older to Yew, 


was heard of. Jt was hinted at farther by the 


ver'd ly the Pꝛeſence of ſuch Uaitneſſes, had not cured the Oekec 
in the Occlaration, Foz this Purpoſe the Plaintiſf's Counſel 
cited the Caſe of an Aﬀton bought upon a Batl-bond by a She- 
riff, and the Plaintiff's not ſhewing in his Declaration, that the 
Ball- bond was given to him in the Name of his Office; in which 


Caſe if nothing farther appear d, the Batl-bond would certainly 


be vold; yet when the Defendant demands Oyer, and by the 
Sight of the Bond it appears it was 22 to him in the 
Name of his Ochce, it has been held to be good enough. 1 
Caſe to the like Purpoſe was cited out of 1 Cro. 209. In the 
ſame Manner it was fatd of Letters Patent, they map be ſet 
out w2ong in Pleading, but yet the Profert in Curiam helps them. 
Theſe Caſes rhe Court adm tted, but yet they ſatd, they do not 
come up to the Caſe in Queſtion; fo2 by the Oyer a CUriting 
le Co2ds in it, ſigned, ſealed 
and delivered, but it does not appear that that was ever done 
but in the Caſes cited, by the producing the Jnſtrument 
the Thing it (elf appears to have been done. And as to t 
Caſe in Croke, the QOefendant admits it by his Plea, Oo in 
our Caſe Judge Reynolds ſa(d, if the Dekendant had pzayed Au- 
ditum Facti in Narratione mentionat', he did not know, but that 
Cale might have come up to Croke's. However, beſides this 
atter about the Oyer, a good Deal of Streſs was laid by the 


that that was a technical CWlo2d ag well as Factum, and of Con- 
ſequence carried withit an Implication of there being all Circum- 
ſfances complied with neceſſary to found an Aﬀton of Covenant 
upon. To this Purpoſe he cited the Caſe of Arkinſon and Coteſ- 
worth, Paſ. 8. of the late King. where the Plaintiff had charged 
in the Declaration, that the Ocfendant per ſeriptum obligatorium 
convenit to do ſuch and ſuch Ads. Jn that Caſe, it was argued 
whether the Declaration was good oz not. It was held, "hat it 
was good; there ſome of the Judges put it upon the WMozds 
Scriptum obligatorium velng technical, and others of them upon 
the CUozd convenit being ko. The Court ſaid, they paid a great 
Regard to the Opinions of thoſe Judges; but yet they could not 
ſee, how convenit could carry with it thoſe Circumſtances; (02 if 
it could, then convenit would do alone of (| (elf, which never 

| Counſel, as if 
this Fozm was uſual to declare in, (n the Common Pleas. The 
Chief Juſtice ſald, if that could be made out, it would be very 
hard, that this Court's decloring in another Way ſhould over- 
turn the Pzecedents in that Court; but that he did not think 
roar that could be the ap of declaring in that Court, Do ko; 
theſe Reaſons the Judgment below was reverſed, 


The King and Weſton and Weſtley. 


A Inkozmatton of Perſurp was applied fo2 againſt the De- 
fendants laſt Term, koz voting koz Rnights of the Shire 
of the County of Dorſet, and [wearing that they had a ſufficient 
Freehold in Fool in that County; whereas bool 1s a Town and 


County of it (elf, out of the County of Dorſet. The Court ſald 
at that Time that if the Tounſel thought proper, they might 
Aces, but this Court would not concern them 


apply to the 
' 


4 
an end oa oe om ann ant am os ant. 
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under-wiiting., Co the laſt t 
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ſelves in it. The Ozand Jury there returned Ignoramus upon 
their Bill of Indickment; and therefoze the Counſel came again 
and applied foz the Infozmatfon ; but the Court refuſed it; fo2 
they thought it would be ſtrange, that a Man ſhould be punich d 


fo Perjury, fo — — in a Point of Judgment; and 


therefoze they thou the Ozand Jury did right. Then the 
Counſel ſaid, they did not know, how they could Hebert theſe 
Things foz the uture. But, the Court ſaid, the Sheriff ought 
not to allow of their Cotes, and that that was the pzoper Me⸗ 
thod to be taken. 


The King and Roo and Glanvil, 


Serben Belfield moved fo; an Infozmation againſt the Deken. How far the 


dants, ko; making one Alden dzunk, and then dzawing him in youre il 
to ſign a Note fo2 201. But the Court ſaid,_ they would not ia matten 
{et a Matter of Civil Right be influenced by an Infozmation of gin « 

a criminal Nature. They ſaid indeed, that where a Man takes Man for ob- 
a Bond oz Note out of another Perſon's Þand, which that — a 
Perſon has a Demand upon — 02, and tears it, the Court ber un. 


will grant an Inkozmation againſt him. duly. 


Sir Thomas Eveskyn and Merry. 


19 was a Writ of Erro2 upon a Judgment in the Com- what mal be 
mon Pleas; and now ſeveral Exceptions were taken to « good De- 
the Declaration, Firſt, it was, that this was an Acton found- y— A 
ed upon a Bill of Exchange, and thetefoze the Bill of Ex- change. 
change ought to have been laid to have been made accozding to 

the Cuſtom of Perchants. Another Erceptfon was taken 


fo: Ns 
its not being ſaid, to be ſigned byt e Party, that dꝛew it. 1, A. Cnr 


Third was, fo2 its not _ ſaid e accepted in CUriting by 
Us 


e Defendant, whereas 


£4 4 . 


made foz Galue received; fo? it is only ſaid in the Declaration, 


' 
4 
1 
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the Stat. of 9 & 10 Will. 3. c. 17. 6 %% U Hh 4. * 


this is neceſſary. The laſf was, that it was not laid to be 


pro valore in manibus accommodato de denariis Querentis. The ſe-,,", PE „ Cy 


_ 711 chiefly ſtuck with the Court. Foz as to the firſt 
ey ſatd, 

rep are bo thep are obliged to take Notice of; and therekoze 
n ls 

c 


ey are bound as Judges to know, whether this Bill of Er⸗ 
ange is within that Cuſftom. To the 
indeed the Statute of William required the Acceptance to be in 


Criting, where a Perſon would take Benefit of that ns but 97 AY, — — 


it docs not require in general, that the Acceptance ſhall be by 

hey ſaid, that Ualue received is 
not neceſary to be laid in the Declaration, and therefoze they 
would ſtrike out that Clauſe pro valore, &c. ag 9 But 
to the ſecond Exception, the Court ſeemed to think, there was 
a little moze Difficulty in 1 ko they admitted, that fecit notam 
would not be good in an Atton upon a pzomiffozy Note; and 
then the Queſtion was, how fecit Billam could? But the Court 
ſcemed to think, that a Signing is ng the Pl be laid in an Ac- 


tion upon a pzomſſſow Note to bzing the Platntif within the 
Benefit of the Statute of ; Ann. c. 9. which requires it. But 
they doubted, whether a Bill of Exchange ſhall not be our | 


t has been held often, that the general Cuſtoms of wy „ 


ird, they ſaid, that - 4. 2 


ee, 
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der d as a techuical WWozp, and conſequently will include the 
Circumſtances of Signing. The Court ſaid in the Argument 
this Caſe gt another Day, that there was no Occallon fo; 
alue received to be in the Bill of Exchange itſelf, (o affirm'd 


the Judgment, 
The King and Hales, 


How far TH Oefcudant was indicked for fozxging an Indozſement of 

* a Note of soo l. which Jndiitment was pzeferred againſt 

Genes in bim at Hicks's Hall, and was afterwards removed up by Certiora- 

criminal! Ti into this Court; and nom the Attozney General moved, that 

Caſes. it might by tried at the Bar nert Term. He ſafd, this was 
not indeed a Prolccution carried on by the DireM 

Crown, but only ſuppoztcy upon the Erpence of a pztvate Per- 

ſon, Vowever he mentioned two Caſes, where the Court had 

grancen the like Motion with this, upon the Application of the 

ing's Attozney. One was the Cale of the Ring and Ward; 

the other the Caſe of the King and Johnſton. The Attozney General 

ſaid too, that ſtriitly this Matter cannot be tried at the Sittings 

without his Leave; fo2 every Crit of Niſi privs in criminal 

Caſes muſt be ſigned by htm, to have his Conſent, But the 

Court ſatd, if the Attozncy had made this Motion th Right of 

his Office at the Inſtance of the Crown, it was ceftainly de- 

mandable cf Rich, tho' the Trial was moved to be had tu an 

iſluable Term. But here the Attozney moves only as Counſel, 

and therefoze he can only apply to the Court upon the o2dinary 


Circumſtances, which theſe Botions are granted on, which are 


the Length o Difficulty of the Caſe. And here, they ſaid, no. 
thing of this was petended. The Chief Juſtice ſald, he re- 
membzed very well the Rule fo? granting the Trial at Bar in 
that Caſe of the Ring and Johyſton was founded upon the 
ength of Examination, that would be requtr'd in that Caſe. 
nd as to the Caſe of the King and Ward, that Moſecution 
was carried on by the Diretion of the Houſe of Lozds, which 
might Influence the Court to have bad the Trial at the Bar, 
And as to what the Attozney ſatd, about the Writs of Niſi prius 
being ſigned by bim, the Court ſaid, he may very well refuſe 
it in Pzoſecuttang at the Inſtance of the Crown; but it ts never 
done in Pioſecutions of this Nature, which are conſidered as 
the Butts of pztivate People, tho' the King's 12: me is made uſe 
of, Judge Probyn tho' ſaid, that this was a Fozgery of a Note of 
{and, and concerned publick Credit in general and therefoze he 
did not know but the Conſequence of this Cab 
ſomething diſtinguiſhable from others. However the Mottan 
was afterwards LI upon the Attonep's (aptng, that be 
had ſince got the Ring's Command to carry on this ÞP}ofecution. 


Wills and Hern, 


raking an AH FYNE King was Ball foz the Defendant, and when he came to 

. of « give bis Bail at a Judge's Chamber, he — - Plain. 

BeilBond i» i Chatfltan Name, ond changed it to Thomas, Now the 

only Re. Court ſaid, this was no Bail ta that Adton, and herelvgr Bt 
2 


medy. 


How far the 


on of the 


e might make it 
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aſide the Judgment, upon Account of the Defendant's having 
never appeared. They ſaid, that the Platntiff ought to have 
look'd on the Bail at the Time it was given in; and that now 
the only Remedp was to take an Aſſignment of the Eatl-Bond. 


The King and Baker and others. 


HE Counſel came to ſhew Cauſe upon a Rule, that was 

made in this Caſe, But firſt M1. Fazakerly made an Ob- 
jetion againſt the Afidavits, on which the Rule was made, that 
they were titled in a Cauſe of Holdfaſt and Baker, whereas the 
Facts in thoſe Afﬀidavits 288 Gaps affet that Cauſe, 
and if they ſhould ; way p20per to indit the Pcrſons that made 
them koz Perjury, they could only indi# them foz Perjury in a 
Motion fo} a Rule to obtain an Jnfozmation, and as the Amda⸗ 
vits were titled in a particular Cauſe, they could not pzoduce 
them on ſuch an Indicment. But the Court ſald, that at the 
Time thoſe Afﬀfidavtts were made there was ſuch a Cauſe de- 
pending, as Holdfaſt and Baker, and theſe Aﬀidavits concerned it. 
Foz they charge the Defendants with conſciring to raiſe up and 
{ubozn Evidence againſt the Plaintiff. Foz which Reaſon the 
Court o2dered the Counſel to pzoceed. And now upon Reading 
many Affidavits the Caſe appeared to be, that this Turner, who 
is mentice ed befoze, with one Quinn, had entrcd into a Contrt- 
vance with Two moze to ſet up a ſham Stozy about Turner's 
Marriage in ozder to get Money out of the Defendants, by 
perſuading them that by the N might obtain a new 
Crial and ſet aſide the fozmer Gerdick. Turner and Quinn find- 
ing at laſt, that they could not have their Ends of gecctng Mo⸗ 
ney out of the Defendants, turned Sides now with an Appear- 
ance of ſerving the Plaintiffs, tn Þopes that by this other ſham 
Stozy abour the Conſpiracy they might amuſe the Platntiffs, 
and get ſomething out of them. But tn that they could 
not ſucceed neither. However the Counſel foz the Rule ſatd 
that though it ſhould be diſcharged as to Baker and ſeveral of 
the other Oefendants, pet they hoped it would be made abſolute 
as to thoſe Two, who joined themſelves with Quinn and Turner 
in the firſt Contrivance. But the Court ſatd, cthep would not 
grant the Jnfozmation againſt them 2 fo? they would ne- 
ver let them be puntſhed, and their two onfederates go acquit- 
ted. And if croſs Inkozmations ſhould go, then only bis Evt- 
dence could be allowed of, whoſe Inkozmatton ſhould happen to 
be firſt tried. Therckoze the Court thought, that the proper 
(Uay was to apply fo; an Indi#ment to the Szand Jury. | 


Farthing and Wright. 


N this Caſe the CUrit of Erro2 upon a Judgment in the — — far « 


| mon res was returnable two Terms befoze the Judgmen 
ven. 


e amended. ut the Court ſaid, they thought they ou 
to quaſh it with Coſts; which they accozdingiy d 


Aa Lamb 


of Er- 
on which the Ptaintiff moved, that bis (Arit might due ed ts, 
b 8 * y 17 * ſhed with 
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Lamb and Roſs. 


The Courſo HE Deſendant was an Attozney of this Court, and lived 

of Procee\|- 100 Miles eff; the Plaintiff filed a Bill agatuit him, and 

ings ag*ivit (ent tt him Down, and at the ſame Time ſerv'd htm with a four 

an Auorney- Dayg Rule to plead; now the Counſel ſaid, that it was impoſſi- 
ble fo2 him fo plead within that Time, and yet the Plaintiff im 
mediatelp after the Time ſigned Judgment, The Defendant ab 
dered ht J to plead the General Iſſue fo2 him as ſoon as poſ- 
ſibly be tould; and 2 the Counſel moved, that this Judg- 
ment might be ſet aſide. But the Court ſatd, the Judgment was 
regular, and therefoze they could not do it. And Judge Page ſatd, 
that Attoznies of this Court are always here by themſelves 
oz their Agents. 


The King and Roberts. 
How far tho R. Lee moved fo2 an Jnfozmatfon againſt the Defendant, 
Court will fo: publiſhing a ny great Reflection upon the African 
not grant an Company in one of the cws apers, by char ing them wit 


Information 
„ Lb.1, Having ſuppozted their Trade by Treachery and Fraud. Bu 
for « Label. 0s this was only a Dtfpute about a Patt 


| fy thought it would be Cufficient to apply to the Gzand 
'n Y, ; 
The King and Johnſon, 
Vido anto HE Attozney General moved fo2 Judgment againſt the 
8. C. 39. : A who was Outlawed foz Þigh Treaſon at Hicks's 
all npo 


ndiXment, that was there found againſt him, 

02 diminiſhing and guilding over the current Coin of the 

kingdom. The Defendant being demanded what he had to ſay, 
wh Jurgment ould not be p2zonounced againſt him, deſire 

a Plea which de pzoduced might be read, which was done 

accozdingly. The Dubſtance of it was, that be ſurrendered 

btimſelf into the Hands of the Chtef Juſtice, that he was 

at Fluſhing in Holland at the Time the Dutlawzp was p20- 

nounc'd, (which was in February laſt) and then traverſed the 

Charge in the Indickhment. Upon which the ge ty that 

as th s was a new Caſe, he ould at pzeſent only defire a Copp 

of the Plea, Upon which the PPztſoner p2ayed, that be ny t 

pave na Copy of the Jnditment and Counſcl aſſigned him. 

ut the Court told him, that that he could not have; fo2 

e was not within the Statute of 7 W. z. 3. which gives thts 

t(vilege only in ſuch Treaſons, whereby there is a Cozrup⸗ 

ton of Blood, But as to bis 2aving Counlel to every Potut, 

Vide poſtg1. concerning the Outlawzy, the Court told htm, he wag intitled 

wit or B 1ght to; that is a Patter col!ateral to the parnct- 
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The King and The Inhabitants of Benjoe. 


N Rule to ſhew Cauſe, why an O2der of Seſſions (ould , 5. . 
purchaſed an Acre of G2ound within this Partſh, which he pald . gain a 
251. ko), and then butlt a Pouſe upon it, which he lived in fog seulement 

and afterwards old the whole oz sol. Upon 53 


nine Months 

which the Natter at the Seſſions adjudged, that by this Bur ⸗ 
chaſe he gaſned a Settlement within the Statute of 9 Geo. 1. 
And now fo; Cauſe M1. Reeves ſhewed, that though that ©ta- 
tute only p2ovided, that whoever ſhould pay 30 l. fo2 the Pur⸗ 
chaſe of Land in any Pariſh ſhould gain a Settlement by it; 
pet ſuch a Purchaſe as in the Caſe in Queſtton was within 
he Reaſon of that Ack. Foz it was moze pꝛobable, that a Per⸗ 
ſon who could give 251. foz a Piece of Szound, and lav out ſo 
much Boney upon it as he did, would not be a Charge to 
that Partſh, than a Perſon, who could affozd barely to give 
30 l. 92 a Purchaſe. And theſe Aﬀs relating to the JI902 
were, he ſa(d, to be taken by Equity ; and koi this purpoſe 
cited a Caſe upon the Stat. of 3, 4 W. & M. 11. where it was held 
that the Service of an unmarried Perſon, having Childzen 
that were grown up and got a Settlement elſewhere, was 
within the Egulty of that Statute. So, he Caid, upon that 
Statute it was held too, that if a Perſon was in JPofſeGon 
of a Freehold o; Copyhold 02 even a Leaſehold Eſtate, he need 
not give Notice to gain htm a Settlement. Dowever the 
Court ſeemed pzetty clear in their Optntons, that ſuch a Pur⸗ 
chaſe as in the pzeſent Caſe, was not within the Benefit of 
the Statute of 9 Geo. 1. becauſe ft by no Means complied 
with the Terms of it. And thep were not to conſider whether 
ſuch a Perſon as this, was ſo 1tkely to become chargeaWle 6s 
the other; fo2 that would lead them inte a wild Enquiry, 
However Judge Probyn ſaid, that he did not know, whether 
Caſe might not fall within the Statute of 13 & 14 Car. 2. 
wor Cone were in ſome Doubt as to this laſt Point, ſo it 

er. 


The King and Johnſon. 


7 

TI Court now ſaid, that there was a Miſfake in the Pziſo- 
ner's Plea, fo2 upon the Face of it it appears to be a Plea 
as of 1 laſt, whereas the — not bzought 
into Court till the Saturday following. - they men- 
tioned it to pzevent any Surpzize oz Difficult t the Pat- 
foner might otherwiſe fall into. Upon which t efendant's 
Counſel ſatd, that if the Attozney General pleaſed, he might 


watve this Matter as to the Bu 11 and go on whoily up- 


on the Indi#ment. And they ſatd, that this ſame Thing was 1 
in the Caſe of the Regicides. But the Attozney Oeneral ao. 


* - — 9} —-—- — 


— Term. March. 2 Geo. IL 1928 

that in that Caſe the then Attoznev General had Ozders from 
the Crown to conſent; and without them he did not think he 
had Authozity ta conſent. So the Court ſeemed to think, nt 
thet was a Matter much to be queſtioned. Þoweber the At. 
tomey ſald, that he was willing all Matters ſhould be taken 
out of the way, that might any Ways entangle uw and there. 
foze he weuld now lap that Queſſſon aſide in relation to 
the Surrender, and readiſy own that this was not ſo ſtrong 
as Sir Thomas Armſtrong's Caſe. and therefoze that the Sur. 
render was good, Foz in that Caſe the Defendant was taken 
up upon the Dutlawzp itſelf, whereas in our Caſe he was ta- 
ken into Cuſtody upon on Eſcape-WUarrant. And of this Opt- 
nion wes the Court, Pet he ſaid, that in theſe Pioceedings of 
the Defendant about his Defence there was great Uncozreitneſs, 
and therefoze he would mention them now, that 'n Preted be 


—— SY 


as ew © ao. emi = £m _ 4 


put into a better Manner, ſo as not to be made a P2ecedent 
of. pe ſaid, the putting in a Plea and Suggeſtion both, was 
wong; fo; the Puſoner muſt certainly ſtick to one; and then 
he doubted, whether a 14 could be entered upon t 
Roll, without the Leave of the Court. De ſald too, that the 
Traverſe to the Jnvi#ment was put in too ſoon, foz the De- 
fendant as pet has not been arraigned upan it, and cler J 
he could take no Iſſue upon it. hich Point the Chief Ju- 
ice affirmed too. Foz theſe Reaſons the Court thought it ad» 
viſcable, that the Counſel ſhould take their Plea back, and 
plead ore tenus; and they ſatd, they ſhould make no Scruple in 
giving ſuch an Over ; fo} if the Attozney had demurr'd to it 
vide pon ON theſe Objeittons, they ſhould have given Leave to have had 
S. C. 95. it amended, ä 


„ N r co 6 > 


Nayler and Scot. 


7 E Motion fo; a Pꝛobibition, that was made befoze in this 
Caſe, was upon the Foot of the Libel, and now By. Reeves 
came to ſhew Cauſe upon a Rule that was then made. But M1. 
Fazacherly ſutd, that ſince that Time they had pleaded befOw, an 
rented the Cuſtom ; notwithſtanding which the Plaintiff was 
_ going on; now he ſatd, if the firſt Batter ſhould go againſt 
them, they ſhould move upon this other Footing ; and therefoze 

it would a good deal ſhozten the Buſineſs, if the Suggeſtion 
vide poſt was amended by Conſent, and made accozding as he has open⸗ 
S.C. cd it now. Upon which it was amended bp Conſent. 


Davie ud Davie. 


Erjeant Darnel came to ſhew Cauſe the other Day on a Rule 

that was enlarged in this Batter; and the Cauſe, that be 
then ſhewed, was, that the Perſon, whom they arreſted was one 
Davis, and not Davie, and thercfoze he hoped the Rule would be 
diſcharged. Upon which Mz. Strange deured further Time to 
clear this Matter. But the Serjeant ſaid, that at that Rate 
there would be no End of this Aﬀair.. Þowever the Court did 
give farther Time; koz they ſald, that this was a new Crecul- 
tion, that was ſtirted; and therefoze tt was p2oper the _ 

: OE 
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Side ſhould have Time to anſwer it, which they accozding gave. 
And now P:. Strange produced an Affidavit from the Barſhal, 
that the Defendant was committed by the Name of Davie, but 
that the Security he gave to Have the Benefit of the Rules 
was bp the Name of Davis, ſo as there can be no Difpute as to 
Identity of the Perſon. Upon which Serjeant Darnel made a 
different Defence; and ſatd, that the Defendant was a viſible 
Man in Newington, wozking openly at his Buſineſs fo2 ſeveral 
Months together befo2e this Arreſt, ſo that there could be no 

ccaſion fo2 any Contrivance to get him out of the Rules; and 
direckly denied that any Fozce was uſed in making the Arreſt, 
which was [woze to be out of the Rules; but the only one was 
when they were carrying him thzough the Rules upon this 
arreſt, and he was fo2 making an Eſcape. But the Court 
ſaid, it appears there was a Contrivance uſed to get him out of 
the Rules, and therefoze they made the Rule abſolute. 


Dr. Snape and The Biſhop of Lincoln, 


'8 * Demurrer in P2ohtbttion the Caſe was, that one Pz. How for the 
Dale, a Felluw of King's College in Cambridge, had made only Reme- 


a Specch upon a publick Occaſion in the Pall of that College. 
in which he reflected upon the Pꝛovoſt and Fellows. Foz 
which Reaſon they put him out of Commons, and o2dered 
him to retire to his Chamber, Apon that he ſcent them 
Cod, that he would appeal to the Giſitoz, end fo2 that Pur⸗ 
poſe deſired Leave to go out of College. But without having 
any Leave given him he went out accozdingly and appealed to 
the Biſhop uf Lincoln, upon which they erpell'd ſum, and from 
this Sentence of Erpulſion [he appeal'd again. The Biſhop ac- 
co2dingly came into the College, and viſited them upon this Ap- 
peal. And whether he had a Right to do ſo 02 not, was the Queſtt- 
on now befoze the Court. Mz. Reeves was Counſel fo2 the Þſain- 
tiff, And in his Argument he latd it down, that in all Tem- 
poo Foundations, the Founder and his Peirs are Ciſitozs by 

aw, unleſs another Perſon is particularly appointed. De 
ſaid too, that either this QUiſitatoztal Authozity may be diſtri⸗ 
buted into different Hands; oz one Perſon may be appointed 
partial Aiſitoz, and the rematning Part of this Power may 
continue in the Hands of the Founder and his Detrs. Now 


this, he ſaid, was the p2eſent Caſe. Foz Hen. 6. who founded 


this College, thought p2oper to intruſt the Biſhop with the Ex⸗ 
erciſe of this Authozity only in particular Inſtances ; but the 
remaining Part of it he either kept to himſelf, oz would not 
have it ererciſed at all, fo2 the ſake of the Repoſc and Quiet of 


dy is to ap- 


þ 


the Body. And this, he ſaid, appeared from the 65th Statute. 


which appoints the Ciifito2, and ts ſtiled, Statutum de Viſitatione 
ra 6 Lincolnienſis per ſe vel ejus Commiſſarios in dicto Collegio 
facienda. The Statute begins, Cum ſperemus quod Epiſcopus Lin- 
colnienſis (ſicut noſtri Collegii Regalis Viſitator eſſe debetit) Jurium & 
Privilegiorum Collegii Conſervator eſſe velit, Idcirco volumus & liceat, 


that he ſhall have ſuch and ſuch particular Powers. Now he 


(aid, that the giving the Biſhop ſome particular Powers in this 


laſt Clauſe was a circumlcribing the general Jurſsdi#tcn, 
B b which 


y to the 
ifitor. , 
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which he might have ſeemed to have given um befoze ; foz 
otherwiſe this Clauſe would be without any Effet. But what 
he ſald fully determined this Matter was, that there comes 
afterwards a Clauſe in this very Statute, which has Nega- 
tive CWozds in it, and ſays, that the O2dinary ſhall have no 
farther Power, than has been particularly given him. The 
Ciozds are. per premiſſa tamen predicto Epiſcopo Lincolnienſi ſeu 
cjus Commiſſariis, quoad alia, quam in præſenti noſtro Statuto Regalis 
Collegii & aliis noſtris Ordinationibus contenta, aut quod poſſint citare 
extra Collegium, 0} come in but once in thzee Pears to viſit, un- 
leſs requeſted by the Pꝛovoſt and Burlers, aut aliquam aliam Po- 
teſtatem, concedere non intendimus ; ſed Poteſtatem 2 iis & 
eorum cullibet adimimus omnimodo. Powever M2. Reeves ſald, it 
he ſhould admit, that the Biſhop had a general Authozity of 
cramining into all Matters relating to the State of the 
College, when he came in his triennial Uſſitatfon; yet there 
was no Pꝛetence to Fay he could come in upon a parttcuſar 
Appeal of-a pzivate Fellow; koz this Statute xeſtrains his 
coming in at any other Time than his general Uiſitation, un- 
leſs called in by the P2ovoſt and Butlers. Beſides he ſatd, 
the Statutes appoint, * every Fellow and Scholar ſhall take 
an Dath not to appeal in any Caſe ; fo2 the Wiozds are, That 
they ſhall obey the Orders of the Provoſt and Fellows abſque appella- 
tione aut querel# obſtaculo quocunque. But the Attoznep General 
anſwered on the other Side, that as to the Extent of the Bf- 
ſhop's Authoztty, he thought it clear, it was General and Ant- 
verlal; fo2 the inſtancing in ſome particular, IN Parts of 
this Authozity coftld never take away the Reſt of it, which wag 
given by the general Tlozds. Oe ſaid it was a common Tap 
of 2 7 almoſt all Statutes of this Nature And ſo this 
Point is ſettled in the Caſe of Philips and Berry, 4 Mod. And 
as to the Negative Clauſe, that, he ſaid, did indeed confine 
the Biſhop to the Place in which he ſhould ererciſe his Juril⸗ 
dition, and to the Time in which he ſhould make his general 
Ciſitation ; but was far from tying him up to the Inſtances 
juſt befoze mentioned. Then as to the Biſhop's coming in up- 
on a particular Appeal of a pzivate Fellow, he ſaid, it was de⸗ 
termined in the Caſe juſt befoze cited, that though a Time is 
"ated by the Statute foz a Giſitoz'g ererciſing his general 
Jurisdidion; pet as incident to his Office he map de jure at 
any Time make a particular Ciſitatton on a pzivate Appeal, 
and examine into the Watters he was requeſted to inquire in⸗ 
4 to, unleſs there is an erpzeſs p2ohtbitozy Clauſe to the contrary. 
But that, he latd, was not tn the p2eſent Caſe; fo2 at the moſt the 
Clauſe, wie the other Side rely'd on, is but doubtful and 
obſcure ; the CTlozd adimimus being in no Ways p2oper to ſignt- 

lv a reffraining of an Authozity at that Time given, but to 
take away an Yuthoztty that was given, oz might be thought 


to be given befoze. Now as to that, the Attozney ſald, it ap- 
pears by another of theſe Statutes, that Hen. 6. had obtained 
a Bull from the Pope to take awap the ©2ditnary Jurtsdifion 
of the Biſhop of Ely over the Members of this College, and to 
ntve it to the Biſhop of Lincoln. By which Ac it was ſome- 
thing doubtful at the Time of the making of theſe 933 

l whether 


- 
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whether the Biſhop of Lincoln had not a Power of viſiting this 
College, as 228 And there are (everal Opinions ſcat» 
tered amongſt the old Books, which favour this Notion, though 
now the Law is ſettled to the contrary. Then the Deſign of 
cps lauſe poſſibly might be to take away from the Biſhop 
all Colour of viſiting upon that Account. Upon 14 the 
Attozney ſaid, he would now conſider the Fozce of the Dat „ 
The Fom of it is not in general Terms as the other Side 
ſtated it; but only the Party ſwears he will not Appeal, when 
he ſhall be puntſhed propter ſua delicta ſecundum exigentiam Statu- 
torum. J20w, who ts the proper Perſon to judge of the Deſerv- 
edneſs of this Puniſhment, but the Uiſitoz 2 And as to the 
(Uo2zd Appeal, which was relied on by My. Reeves, MP}. Attozney 
ſaid, it might be underſtood of Fozelgn Appeals to Courts 
Tempozal 67 Eccleſiaſtical, and not to this Statutable Uiitoz, 
who was appointed to redzeſs all G2tevances of this Nature; 
and to this Purpoſe he cited Dz. Yerbury's Caſe, 1 Keb. 166. 
and Appelford's Caſe, 1 Mod. 82. Upon which Matter he pꝛay'd 
fo2 a Conſultatton. But the Court ſald, that this was a Caſe 
of a good deal of Conſequence and Difficulty, ſo would not de- 
liver their Opinions till the next Term. 


The King and Johnſon. 


1 — be done; becauſe as this JndiFment was not oziginal- 
found in this Court, there muſf be fiftcen Daps between the 

eſte and the Return of the Venire facias ; atcozding to Sanchar's 
Caſe in Coke's 3 De ſatd too, he ſhould be glad if this 
Indiäment could be ſent Down by Mittimus into the Court from 
whence it was * up, upon the Statute of 6 Hen. 8. 6. but 
that Statute only ertends to Indickments of Murder and Fe- 
lony, Gpon which Dy. Strange ſaid, that by Conſent of the Oe- 
fendant the Venire might be antedated; fo2 there being ſo long 
Time allow'd is ny fo2 his Benefit. But the Court ſatd, they 
would never allow of a Venire to be befoze Iſſue joined; and as 
vet the Defendant had not been arraigned upon his Jnditment. 


The Duke of Rutland and Hodgſon. 


, 


Vide poſt 


S. C. 


HE Defendant's Counſel being deſirous to bing on thts Vide ante 
Inditment to Trial this Term, the Attoznep General ſaid, 5. © 79, 90, 


£91 


that he ſhould be as willing to do ft as they; but ft could not ? 


T HE Defendant had given a Pꝛomiſſozy Note to the Plaſn- what hall 


tiff's Father in 1720, by which he engaged to pay him not be « good 


11000], fn Caſe he would transfer to him 10001]. Capital South- 
Sea Stock, at 02 befoze the ſhutting of the Books koz the then 
nert Chriſtmas Dividend, The Plaintiff's Father accozvingl 

ſent a Notice in Writing to the Defendant, that he woul 

transfer this Stock to htm on the Friday oz Saturday next, being 
the Day 1 the ſhutting up of the Books. And then the Plain⸗ 
tiff avers in his Declaration, that his Father was at the 
South-Sea Houſe on the Day to make a Tender, but that net- 
ther the Defendant noz any fo2 him was there to receive the 


Cransfer, Upon which the Plaintiff, as Executo2 to his Fs 
3 


Tender of 
South-Sea 


Stock. 
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ther, bungs this Acton. And now this Matter came befoze 
the Court upon a new Trial had at the Bar, the Uerdit in the 
fozmer Cauſe being contrary to Evidence. The Plaintiff gave 
in Evidence that tye uſual and only Time ko making of theſe 
Tenders was between the Þours of nine and one, and that not 
ſo much as the trangferring any Stock can be made but be. 
tween theſe Pour, unleſs in theſe particular Days 118 befoze 
the ſhutting of the Books fo2 the making of their Otvidends, 
That the Plaintiff's Father had a Perſon ready to make this 
Tender all the Time between thoſe Hours; that thiee Calls 
nccozdingly were made; but that no Body came fo2 the Ocken- 
dant to accevt it. The Court ſaid, that this Matter was now 
bzought to one ſingle Potnt of Law, whether upon the Face of 
the Platnriff's own Evidence it does not appear, that the 


Tender was not good; in as much as his Witneſles admit, 


that the Time fo? 7 Stock in theſe Days continues 
after the uſual Pours, and in Fact this Time continued till late 
in the Evening? Upon this Queſtion the whole Court delivered 


thelr 82 that the Tender was not goon, Fog they ſaid, 


in all theſe Caſes the Tender of the Ack muſt be made at the laſt 
Point in which the Ac itſelf can be done. And this they ſatd 
was held in the Caſe of Lancaſhire and Killingworth. Oo that 
this differs from the Tender of Rent, where the Law fo2 the 
Conventency of Landlozd and Tenant has appointed the Pour 
ok Sun-ſet to be the laſt Period of Time foz that Pur pole. 
And therefoze as the Law has appointed the Time fo2 this Ten- 
der, no Ciſage to the Contrary fo2 a few Years can alter it; 
fo: this ſame Reaſon too ts it, that the Notice was wholly un- 
nceeeſſary, The Court delivering thetr Opintons in this Man- 
ner, the Platntiff was nonſutted, 


— The King and Steers. 
prac by T HE Court ſaid, that no Certiorari ſhould be granted by a 
Judge at his Judge at his Chambers in Term-Time ; and that they had 


Chambers. {ately agreed to this Rule, 


Garnum and Bennet. 


A HIS was a Matter that was tried befoze Judge Probyn at 
n the Alußes, and Special Point reſerved fo2 the Opinion 
- granted Of the Court, A hy — of a Ship, who was an Inkant, 
had given O2ders ko; Repairs to be done to it, and at the ſame 

Time. gave a Piomiſſozy Note fo2 the Papment of the Po⸗ 
ney, which the Cozk ſhould come to; the Qucſtion now was, 

_ Whether the Platntiff could not come upon the Defendant fo? 
the Money, as Owner of the Ship: Apon this Caſe the Court 
was of Optnton, that he could not. yep did admit indeed, 
that if the Captain had given only general Direcktons fo2 the 
Repairs, the Owners of the Ship would be chargeable, acco2d- 
ing to the Mercantile Law; becauſe the Credit eis put upon 
the Ship, as well as upon the Captain, ſo that the Jlatutiff 
would bave had it in bis Eledion to þave bzought his —— 
1 


4 
e A A o oo r rn. .} CC... 
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againſt either of them. But here, they ſatd, the Credit is up- 
on the Captain only, and not upon the Ship; and therefo2e 
whatever Jnſuffictency the Captain lies under, it muſt be reckon- 
ed the Party's Folly fo2 contracting with him; and conſequently 


his being an Inkant in this Caſe can make no Difference, They 


ſaid the pzeſent Caſe was like that of a Woman's coming tn- 
to a Shop to buy Goods, and the Owner's not being willing to 
truſt her, becaute ſhe is under Coverture; a third Perſon 
comes by and undertakes the Payment. The thought it 
clear, that the Owner cannot come upon the Pusband fo2 the 
Papment, fo2 whoſe Benefit the Goods were deltvered. The 
Court ſaid too, that this would have been a different Caſe, if 
the Captain had firſt given general Otretions fo2 the Repairs, 
and afterwards had undertaken by his Note to pay fo2 them; 
there indeed the Party may ſtill come upon either; becauſe his 
having once had a goun Cauſe of Acton againſt either, can- 
not be taken away by the one Party's erpzeſsly ſubjeting htm- 
— 2 - > —_ Accozdingiy the Court refuſed to grant a 
e . 


The King and Robinſon. 


the Maſter repozted him in Contempt. Upon which 
Lee moved, that he might be committed. But upon the Oe- 
fendant's making an Offer to pay M2. Chambers ſo much of his 
Debt as that Execution ought to have ſatisfied, and likewile 


all the Coſts he had been at, the other Side conſented, that 
dzawn Vide poſt 


he ſhould not be committed. Upon which a Rule was 
up by Conſent, that he ſhould have hts Liberty. 8. 


The King and Upton. 


* an Jndifment koz Uſury upon the Statute of 12 Ann. what Gall 
ſeſſ. 2. cap. 16. ſeveral Exceptions were taken in Arreſt of not be aid 
Judgment. Dne, that it was latd in the IndiXment, that Anna 10 be a good 


India 


for Uſury. 


Upton corrupte aggreatum fuit inter prædictam Annam Upton, and 
another, which was tnttrely inſenüble. Another, that it is not 
averred that ever any Money was lent in Purſuance of the 
Agreement. A third Exception was taken fo2 the want of Ad⸗ 
dition to the Defendant's Mame. And the laſt was, that there 
was no Venue lald. The Counſel ſatd indeed, that the Pariſh 
of St. Clement Danes was mentioned in the Clauſe where the 
corrupt Agreement was intended to be latd, but as that was an 
inſenſible Clauſe, whatever ts in it, muſt be reckon'd as inſen- 
ſible too, But the Court ſaid, that they did not ſee but they 
might rejet the clio Anna Upton, and if ſo, the firſt and laſt 
Objettons were ankwered. Co the third they ſaid, it ought to 
have been taken Advantage of in Abatement. But the ſecond, 
they thought, there was a good deal of L ifficulty to ger over; 
fo a — Agreement does not ſeem to be within that Sta⸗ 
tute, unleſs it is carried into Executton. Upon which the 
Court was going to put it off to another Day, but Judge 
keynolds, repo2tuig that the Cauſe was fried befoze him, and 

c | a 


H E Defendant having been examined upon dan Vide My 38. 
1. S. C. 
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that be thought the Evidence was but tender, the Court arrcft- 


98 


ed the Judgment. Vide 2 Cro. 210. Where there is a much 


ale than this. 3 Cro. 20. Sid. 247. 


Fuller and Barnes. 


How far * R. Strange moved to have Oyer of a Scire facias. But it a 
Oyor ſhall peating that it was taken owt to aflign Errozs, the 


ſtronger 


nel 4 819" Caurt (aid, they do grant this Botton in Scire facias's againf 


ed of « Scir 
Reiss — Bail, and to revive a Judgment, but here they could not do it. 


ſign Errors. 
The King and —— 


A N 3338 was moved fo againſt a Bailiff fo2 replevp- 
ing Goods, that mere ſetſed upon a Canviatan an the 
Game At: And the Couulel to ſuppozt his Motton cited t 
Cale of the King and Parſons, which was laſt Term. But the 
Court ſald, that in that Caſe the Party, that replevied t 
Goods, knew of the Convidion; but here ft does not appear 
he did; fo refuſed the Motion. 


Oates ang Viſcount Say and Seal. 
How far 4 U PON the Evidence given in a Trial at Bar in EjeXment, 


N the Cale appeared to be, _ William Lord Twiſelden, Vis. 
« Corman? count Say and Seal, was ſetſed of the Lands in Queſtion in Fee, 


Recovery, AND had Iſſue James, Nathaniel, and two other Song. In 1674 
he made a Settlement of them to the CIſe of himſelf fo? Aife, 
with Powor of making a Jointure upon any Wife he ſhould al 
terwards marry, (o that it ſhould not be to mor than the Galue 
of Soo. Remainder to bis Son Nathaniel tn Tall, Remainder 
in the ſame Manner eu his t pounger Sons, Kemainder to 
— Fines in Call. whoſe Iſſue the Defendant was. After that he 

Id take to Wife Katharine, and then — an Appointment of 
theſe Lands to her fo2 Life, ag a Security to her of an Annuity 
of zoo l. to be paid out of the Pꝛofits gf them. and died. Na- 
thaniel entted with her Conſent, and paid Lady Katharine this 
Annuity conſtantiv, and then ſuffered a Recovery of the Danny 
of Tr Newton, Which were ſettled by this Deed to the 
ſame Ates as the Lands in Queſtton, and which the Plat 
contended the Lands in Dueſtiqn were Þart of to the Ale of 
himſelf and his eirs. Nathaniel dies without Iſſue. And now 


Fines Twiſelden, Lefſp2 of the Blaine, makes his Title to the 
0 


Lande, as Son and Þeir ecil, Daughter of Elizaberh, 

| Daughter of James 'Twiſelden. The Point of Law, that aroſe 

upon this Cate was, whether, anmreing the Lands in Queſtion 

3 to be Dart of the reputed Manos of Braughton and Newton, 

the Remainders in Tail were barred by this Recovery ? Upon 

which the Counſel faz the IMaintif Catd, that a Mano) is a 

Thing inttre, and therefaze that a G2zant of a Panoz will con- 

vey all the Intereſts in it, that the Party has a Power to con · 
vey. Foz which Purpoſe they cited Sir Moyle Finche's Ca 

where it is held, that if a Lozd grants away one of the Acres of 

the Demeſne foz Life, the Reverſton of it will paſs by a gene 

I 


Err, re 


G 


— 
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ral Conveyance of the Manoz. They ſaid too, that the Coſe of 
Thynn and Thynn, 1 Sid. 190. was a ſtronger Caſe than this; 
fo2 there two Acres of Paſture had been leaſed out and enjoyed 
with a Mano only from the Time of Edward VI. and pet he 
Court was of Opinton, that they pals D by a Ozant of the Ma- 
noꝛ cum pertinentiis. Now they (atd, that the —— Tad 
ance being by May of a Common Recovery could make no 
ference; fo2 a Recovery is now become a common Aſſurance. 
And to this JPurpoſe the Caſe of Walter and Jackſon, 2 Roll 121. 
was applied; where it is held, that a Recovery of a Mano! will 
aſs the Reverſion erpetant upon one Acre in it. But the 
ole Court delivered their Opinions, that this Caſe differed 
from that of Walter and Jackſon, which the other Stde 9 
lied upon; fo2 there they ſaid, he that Had the Reverſlon was 
Party to the Recovery, and conſequently mas eſtopped to ſay, 
e was not Tenant of the Freehold; but here, the Rematnder- 
men expeckant upon the Eſtate i Tail are not Parties to it, 
and conſequently may ſet fozth the whole Truth. They ſatd 
then, that the pzeſent Queſtton was the very Caſe with that of 
Blundel and Baugh, where it is held a Fine levied by Mo2ztgago? 
does not deveſt the Eſtate of Moztgagee. Oo in our Cate Na- 
thaniel was Tenant at Cul only, of this Part of the Lands, 
the legal Eſtate of the Freehold was in Lady Katharine, and con- 
ſequently the Recovery void as to the Defendant, It indeed a 
Feoffment had been firſt made, they did admit it would bave 
been different. But the true and p2opcr lap in this Caſe 
would have been to have got the Wenant of the Freehold to 
have made a Surrender. Thus the Matter ſtood in Point of 
Law. And as to the Faf, the Counſel firſt produced atteſted 
Copies of Fines and Recoveries, and antient Deeds, to ſhew 
that the Mano2s of Braughton and Newton were Mano2s in Re: 
— —＋ though they could give no Pꝛoof of their being ſo in 
Acality; and fo2 Evidence that theſe Lands were Parcel of them, 
they pꝛoduced two C(Uitnefſes, who ſwoze, that they were always 
reckoned (0, aud the other Side p2z0duced no Evidence to the 
contrary. The Caſe being thus, notwithſtanding the Court de- 


* livered their Optntans as is above-mentioned, the Counſel fo 


the JIlaintiff deſired they might have a Special Uerdi# found, 
in Caſe the Jury ſhould be with them as to the Point of Fa. 


Upon which Minutes were d2awi1 up accozdingip; the Caurt 


directing the Jury to give their Uerdi# mecrly upon this ane 
— of Fa, whether the Lands in Queſtton were reputed 
Iarcel of the reputed Manozs of Braughton and Newton? But 
the Jury bnging in their Gerdtſt, that they were nat, there was 


this Opinton as to the Point of Law, fo2 the Reaſan that J bave 


an End = to the Matter. Mote; the Court ſaid, they Thake 
| 
on The Con- 


mentioned. But yet Dy. Fazakerly Cited the Caſe of Job 
and the Earl of Derby, wh 


ich he had got the Special Cervti af auen of 


in his Hand, and he ald was direckly with the Oefendant, even xt — anon of 
admitting the Pano2s tn the pzeſent Caſe to have been real * or. 


ones. There the Manoꝛs of Newpark and Newbery were alwa 

reputed Parcel of the Panoz of Latham. An Eſtate foz L 

had been granted of theſe two Mano2s, and then a a 
rep 


Ae }, Per mm. | 
K Ae, was in Diſpute; which was a Matter of as 
#4 4 to the JPublick as this. But t e Court ſald, that was a pu- 


r 
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ſuffered of the Mano of Latham, and it was determined the y 


Reverſion of the other Two did not paſs. 


Lewis and Baker. 


How far the | 
res R. Abney moved to have Jnſpetton of the Publick Books 
= il not M belonging to the Uicar and Church-wardens of St. Se- 
ſeth tn: Fation, which wa DIAPurel in un Ejcament, And £0 pn 
on of sig Motion, he ſaid, that the Court had made the line Rule in 


_ the Caſe of a Clerk to a Dean and Chapter, where his Office 
little Conſequence 


blick Office; but this 18 only a Matter of a p2zivate Right; ſo 
refuſed the Potion. : 


Forteſcue Aland and Maſon. 


, A CUrit of Erroz was bzought by the Plaintiff as Remainder⸗ 
man erpefant upon an Eſtate-tail in Ireland, to reverſe a 
Recovery ſuffered of theſe Lands in the Common Pleas in Ire- 
land, on which Recovery a Crit of Erroz was bought in the 
King's Bench there; but upon one of the Defendants in Erro; 
pleading his Infancy, Judgment was given quod loquela rema- 
neat. And now M2, 5 took ſeveral Exceptions to the Al- 
lowance cf this Plea. And firſt he ſaid, that the Infant was 
in by Deſcent, and therefoze he could not plead it. So ts it 
held in 1 Roll. Abr. pl. 33. Another was, that the Defendant who 
ng this does not ſhew himſelf to be Ter-tenant; and indeed 
he contrary appears by a Return made -to the Scire facias 
againſt the Ter-tenants. But beſides, he ſaid, that which 
was aſſign'd Pr ene was Erro2 in Law; and therefo2e he 
could not plead his Infancy; fo; Matters of Law are left to 
the Court to judge of, and therefoze they will take Care, that 
- Infant ſhall not be pꝛeſudiced. And this Otſttnfton between 
rr029 in Law and Errozs in Fack is taken by H. Juſtice Dod- 
deridge in 3 Bulſt. 139. Farther he ſald, admitting he might 
have his Infancy allowed him, pet the Bien is wzong; becauſe 
it is pleaded after an Imparlance; which being a dilatozy Plea 
1s therefoze impꝛoper. Another Exception to the Manner of 
Pleading this was, that he has not ſaid, what Age he was of; 
and that is neceſſary in ozder that the Court may award a Re: 
_ (ummons after he comes of full Age. So ts it pleaded too in 
Coke's Entries 156. Mz. Strange ercepted too to the Fozm of the 
Judgment, its being quod loquela remaneat generally ag to all 
the Defendants, whereas it ſhould have been only as to the In. 
fant. De then took ſeveral Erceptions to the Recovery itſelf, 
One that the CUrit of Entry was fo2 ducentum acras boſci & ſub- 
boſci; which ts uncertatn. To this Purpole the Caſe in 1 Roll 
779. was cited, where a Recovery of two Acres Terræ & Paſture 
was held to be bad. Another, that the CUrit of Entry was 
 bzought fo tria Caſtria, whereas it (huuld have been Caſtra. And 
be — if the Judgment is in theſe Reſpets ban, it cannot be 


atirmed fo} the other. So is Cro. Car. 471. The laſt Erro2 al- 
* ſigned 


| 

| 

| 

f 

1 

l 
k 
l 
f 
I 
c 
1 
tk 
b 
U 
a 
Q 
h 
t 
0 


—_— TW WW wr i =” ww - 


t now ſtands, there is a Uaritance; but yet it was c 


only in their Eleitons, they would _ ſuffer them to be mole 


— 


Term. Mich. 2 Geo. II. 1728. Þ 101 


ſigned was, that there are two Tenants in this Recovery, who 
vouch Jonathan Aland, and he enters into Warranty, but only 
ſays, & el warrantiſat; which is uncertain, which of them he war- 
rants to, and pet the Judgment is fo2 both of them to recover 
over againſt him. But M1. Bootle anſwered on the other Side, 
that there was a QCartance between the CUrit of Erroz and the 
Reco2d bzought up; the TUrit of Erro being of a Recovery 
(uffered by Jonathan Maſon Tenant fo? Life, whereas the Recozd 
bzought up is of a Recovery ſuffered by Jonathan Maſon, Tenant 
in Tatl, ſo that there was no Occaſlon now to give an Anſwer 
to the Exceptions. But the Court ſa(d, they could not indeed 
$0 on upon the TWirit of Erroz, till it was 1 — as 
| early onlp 
Miſtake, becauſe if he was only Tenant ko Life, the Plaintiff vi, 
might certainly enter. So ozdered it to ſfand over. P 8. * 


Garner and Lanſon. 


FFIDAVIT was made, that the Defendant gave the How far the 
laintiff a Warrant of Attozney to confeſs a Judgment, Court vin 

The Plaintiff gave his Attozney a Guinea fo2 dzawing it, and $0 «2 4 

two Gulneas ko: — it up. Beh this the At- ind an = 

tozney took no Care to do it, and the Defendant has been now Attorney. 

dead near a Twelvemonth. Upon which the Court made a 

Rule to ſhew Cauſe, why an Attachment ſhould not go againſt 


him, 


2 


The King and Woodman and others. 


Rule to ſhew Cauſe, why an Inkozmation in the Nature How far the 
of a Quo Warranto ſhould not go againſt Woodman fo exer - Court will 
ciling the Office of Batliff of the Bozough of Andover, and d. jemanden 
gainſt thꝛee other Defendants fo2 taking upon them the Offices in Nature of 
of app20ved Men in this Town, not being Inhabitants at the « Quo War- 
Time they were choſen Bur efies, the Counſel ſafd, that the rate in or- 
Aafidavits, on which the Kule was made were not certain cr 0 ory on 
enough, t ey only ſpeaking in general, that they were not In⸗ Ren Le 
hahitants of this Bozough, without ſaying of what other Place the Length 
they were Inhabitants. But beſides, they ſaid, they had AM of che Time. 
davits direckly buen the contrary, not in a general and inſuf- | 
ficient Manner, but JI and poſitive Evidence. And 
the Attozney General ſaid, that if ſuch Evidence as this would 
not p2evail, he did not ſee, to what Purpoſe it was to make a 
Rule to ſhew Cauſe in theſe Caſes, and why an Inkozmation 
cannot go direitly. But the Court ſaid, that the Intent of theſe 
Rules ts to give the Party an © oztunity of Diſcovering to 
the Court the Evaſiveneſs of the Plaintiff's * and not 
by poſitive Coz0s to denp it, which 1s the pyeent aſe. Upon 
which the Counſel ſaid, that they had ſomething farther to offer, 
and that was, that theſe thzee Oefendants had continued in the 
Exerciſe of their Offices fo2 five 02 fix Pears, and 2 the 
hoped, they ſhould not now be diſturbed in the qutet Poſſeſſion o 
them. To thts the Court obſerved, that if it was a ſmall — 


- 
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 Tnfozmations Es L ain the Part 


aint 


in fue 


ed aſter ſo long an Enjoyment; but that which is offered 
theſe thice D Ix 7 oes to the very Merit of 
and the ſc kncw t which would fr the Kin 
T0 6 om callin Fine Elefſons in Queſtion. 
ſa(d s the eta! Wed ed and acco2dingly . 
the Info mation agoin md theſe thee Hefemants, and Woodma 
too of Conſe ener: etton 1 fall of MNzceſlity 
the others. * made a 4 too between t 
es themſelves, wh 
ices (0 long, and Tnfozmations mo- 
foz in them, they admitted, ſuch 


— continued in theſe 
ed fo2 again Strangers 


Electtons as theſe cannot be controverted. 


90, 91. 


Vide poll. 
8. Go ; 


— 
Court. 


The King and Johnſon, 


Videante 679, . E Defendant having withdzawn his Plea, the Attoznep 


General demanded an Award of Erxccution which him; 
upon which he 1 the ſame 1 ore tenus, w e had 
befoze delivered in CUlrieſng, Upon that the Atto ney re 1 ued, 
that he was u ithin the K. m at the Time of awzp 
pronounced, and traverſed his being out of the Aa Ide 

ing joined upon this * the Defendant was immedlatel 
tried upon it and acquitted. Then the Actoznep Generaf al; 
(hat there was no Reaſon fo2 any Judgment to be given upon 

this Outlawzy; and the Court was of the ſame Opinion, 'be- 
cauſe when he has j that he was out of the Realm, t 
Statute ſays the Outlawyy ſhall be bald. Upon which the 
Defendant was arraigned upon bis Inditment; and a Trial o 
dered to be at the Var next Term, 


Blink inſop and Eyles. 
18 t t giv 
NW 


2 b fozth *hat a Plain t was lebt 5 in a Plea of Treſpa 
bee der wh 1 pi ed, and the nts bzought ints 
tl 14 Gate, whlcy © Inter 0 a ainft them koz ta- 
ing a Gate, an 11 Shop, Upon this there was an 

Imp art ance; the 975 5* pleaded Not guilty, and Judgment 
Ay 8 wen againſt Ay Filmer tg0 revorat Exceptions 

17 00 ment. ith he ſaſd, Lozd Burlington was Steward 
fel and A is ald to be held befoze Thoma Fletcher 

: N o h * Curis ſecundum conſuetudinem; but it does not 

ear, that he was ever appointed by D 
{ Phan was too by neral; fo} it is only de acito Tranſgreffio- 

thou t ſaying what har Sort of Treſpats, And a Caſe 10 this 

Purp oſe 10 in Sey ie By. ales and More; w ere de placito debiti 

11 beld ill; b aufe it was not Jatd ny wha unz the gon 

D.oce 02 the Ve⸗ 


t took to t 
9 5 A 4 p : Capies, is in an Attachment 


rſt o to habe g it | reſpaſs; and a 
t had beeu 1 ebt. A fourth was to the Ve- 


mmons, 
: he ett was wy Ben to a Ball ﬀ, to oder him 


nire ; > that 


to net a Jtry of twelve Men, per quos veritas melius 4 
| point; 
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ed. Then, he ſaid, 25 
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t; whereas it ought to have been Sciri. To this were cited 
he Caſes of 1 Roll. Abr. 800. Lutwyche 93%. Skinner and New- 
ton, Trin. 9 Ann. d Fifth was, that it was ſaid of the Jurp, 
j ad veritatem dicendam per eandem Curiam electi, triati & jurati ; 


bbereas they ought to have been tried dy ng Purpoſe by 


the Court, and not by the Court itſelf. this Purpoſe the 
ſame Caſe in Lutwyche was applied. The laſt was to the Con- 
cluſion of the Judgment koz its being lafd, that ſo much was 
— him foz Cofts and Damages but not circa ſectam ſuam ia 
parte appoſit . To this was cited the Caſe in Style 164. And 
that was Upon an Exception after a Werd(#, But the Court 
was of Opinſon that none of theſe Exceptions were fatal. Fo} 
to the firſt they (aid, this 1s onlp in the Stile of the Court, any 
as it is (aſd to be fecundum conſyetudinem, it is therefoze good 
enough. To the ſecond, they did not think the Caſe in Sryle to 
be Law; and it is only an Opinion of one Judge; and ther ekoze 
it did not warrant the Exception. They thought indeed, that 
the nert had moze Weight in it z and there are Opinſons in the 
old Books to warrant it; but it appears by the Recozd, that be 
ap eared and pleaded over, without taking Advantage of the 
J exality of the Noceſs; and the Law is now ſettled upon that 
iſintfon, that he map take Advantage of it befoze he pleads 
any other Watter, but not afterwards. To the fourth, they 
ſaid, that they were of Opinion it would have been ill, if the 
- Reco2d it ſelf had been as it was ſfated by the Counſel, but it 
appeared by the Roll to be right. T 9 thought the Fifth 
might be gat over reddendo ſingula ſingulis. And to the laſt, Judge 
Reynolds Obſerved, that the Jurv gave the Damages right, fo 
they have given them circa ſectam in hac parte appolit'; and t 
Judgment is foz (0 much by Ulay of Incrementum pro miſis & 
cuſtagiis prædictis; which refers it very well to the Suit afozeſatd. 
Accozyingly the Court affirmed the Judgment. They ſaid too, 
that the Statutes of Jeofails extend to theſe inferio2 Jurisdic⸗ 
tions. Lev. 289. 1 Ven. 240. | 


Palmer and Ekyns. 


HIS was a Matter, that had been dependin 
Terms, and now the Chief Juſtice delivered the 
of the Caurt upon it. It was an Aion of Covenant 

bzought to: Rent; the Plaintiff ſets his Title t 

ohn Palmer was ſeiſed in Fee of the Lands, from which the 
Rent is due, and by Indenture demiſed them to the Defendant 
in 1716, fo2 twelve Pears rendatng Rent; that the ſaid John 
being thereupon ſeifed of the Reverſſon granted it to Henry 


ſeveral 


that was 


Palmer the Platntiff and de etrs; 71 1 Rent is become 
due, by Means of which e biings this Ation, The Defendant 
leads, that true it is, that John Palmer was ſeiſrd of theſe Lands 


n Fee, but that he granted them by Feoffment to one Brag in 
1706, To which the Plaintiff demurs generally. The Cytef 
Juſtice (aid, that if the Defendant bad pleaded direftly, that the 
Lilo; Nil habuit in Tenementis, the Plea would certainly bave 
been bad, as it Is held in Salk. 277. Mo the pꝛeſent Plea (8 
noihing dut a ſpectal Nil habuit in Tenementis; becaude bp the 


of 


What ſhall 


efolution be ſaid to be 


* 
1 if 
9 it, that in Tene- 


"OY 
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Rules of Law an Eſtate by Feoffment once veſted in a Perſon 
muſt be intended to continue in him till the contrary appears; 
and therefoze it ſs clear the Leſſo2 himſelf might have taken Ad- 
vant: pe of this Plea upon a general Demurrer. The Queſtion 


then fs, uhether the Leſſo2's Aſſignee can do it? To this, the 
Chlef Juſtice ſald, that all Eſtoppels annered to the Intereſt of 
Land go utth the Land, and therefoze as the Plaintiff has the 
Land, he muſt have all Benefit belonging to it. And this Caſe, 
he ſatd, he thought was diſtinguiſhable from that in Cro. Elis. 
436. which the other Side pxineipally relicd on. He ſatd too 
that Eftoppels were of that Nature, that they bind the Court 
and Jury as well os the Party himſclf, wherever they are relted 
on; but yet the Party may watve the Benefit of them, and 
then the Court and Jury are left at large. As ff a Defendant 
ſhould plead Nil habuit in Tenementis, and the Plaintiff ſhould 
join Iſſue upon it, the Court and Jury are not tied up to the 
—＋ but may relteve the Party accozding as the Truth of 
the Caſe requires. Accozdingly Judgment was given fo2 the 
laintiff, 3 Cro. 141. | 
10 


Jones and Maſon. 


let IN an anton upon a Ball- Bond, Demurrer was to the Detla. 
© mood 0. ration. The Exception was taken to it, koz that it was 
claration by dieught by an Aſlgnee, and it does not appear, that he has 
an Aſſignee bro t himſclf within the Act fo2 the Amendment of the Law, 
1 whtch allows of ſuch AllMgnments. Foz the Statute (aps, that the 
"ne  Atllgnment of every Batl-Bond ſhall be camped, betoze any Ac⸗ 
ton ſhall be 15 upon it; and tt does not appear by the 
Declaration, that ever it was ſtamped. The Counſel admitted, 
that if the Statute had required this in a diſtin Pꝛoviſo from 
the Body of the AR, it ought to have been ſhewn on the other 

lde, that the AMgament was not ſtamped; but here it is ne- 
ccſſary fo; the Plaintiff to ſhew that it was ſtamped, becauſe the 
Statute requires this in the very Body of the Ack, and makes 
it to be one of the Terms of his Taking the Benefit of it. 
But the Court ſaid, that theſe Statutes are upon the Roll in 
one intire Clauſe, ſo that there could be no Diſtinton between 
its being in a diſtin# Clauſe and not. They ſaid beſides, if 
they were to allow of this Erceptton, they might reverſe all 
the 1 — that have been upon this Statute; accozdingly 

gave Judgment foz the Plaintiff, 
: Hornby and Cornſworth. 

How far the FN Debt upon Bond, the Plaintiff ſet kozth the Condition to 
>> apa have been foz the Pertopmanc of reveral Woe The De⸗ 
te prevent (ENDant ſhewed a Perfozmance of all but one, which was omit: 
the Buying ted. On which there was a ſpectal Demurrer. But however 
«nd Selling @crjeant Hawkins ſald, that the Declaration itſelf was bad, fo 
& Scrjcant Hawkins f hat the D ſelf bad, fo? 
wo cer g gne of the Things to be perfozmed was, to pay the Platntiff 51. 
vat,” pearly fog erecuting fo: him the Dffice of Batliff in the Duchy 

of Lancaſter; and ſuch a Bond is votd by the Statute of 5 & 


Ed. 6. cap. 16. And this the Serjeant (atd was a publick Sta- 


tute, becaule it related to all Offices tn general. But the Court 
4 8 0 


Fd 
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ſatd, there was an Exception of Offices, that are in Fee and erpꝛel⸗ 

ſly within the Statute, and therefoze you — 7 to have ſhewn, 

that you were not one of the ering ercepted; and if you had 

done that, Judge Reynolds (aid, the Court would have been vide poſt 
bound to have taken J2oticeof your Caſe. However it ſtood over. 5. C. 


Thomas and his Wife againſt 


Vr was made, that the Court would inſpeck a Bayhem How far Da- 
and increaſe the Damages, that have been given upon a Mages ms 4 
CUrit of Enquiry. The Court ſatd, they may do this in Bat- b ib Come 
tery as well as Ma hem. But here it appeared only that a upon an In- 
Woman had received a violent Slow, which had broke the Ozi- peckion. 
ſtle of her J2oſe ; and this had affeted her Coice ſo, that ſhe in a 

Manner had loſf her Speech, ſo that ſhe could not follow the 

Puſinels ſhe had befo2e fuppo2ted herſelf by of any RAW 

about the Streets. Foz which Reaſon they had nothing to in⸗ 

* in this Caſe, and therefoze they ſaid, they could not do any 

hing in it. Sid. 108. 1 Ven. 327. Sid. 433. 


The King and Steers. 


OTION was made fo2 a Certiorari to remove up an In- How fur « 

ditment from the Quarter-Sefſions, No Judgment had Certiorari 
been given; becauſe at the Time the Jndt#ment was trying, a — — 
Certiorari came down from the Court of Chancery returnable —— 
here. That Certiorari, the Court (atd, was void. But however move an 1n- 
the Counſel ſaid, the Juſtices below were afraid to go on; which diqment. 
was the Reaſon, why he made this Application to the Court, „en an la- 
that they would be pleaſed to give the Judgment, as a Ger- gjament is 
dick had been had already. But the Court fatd, this was an removed up 
Indi#ment fo2 a Riot, where the Fine is Diſcretionarp; and by Certiora- 
therekoꝛe they could not do it. Indeed where the Law appoints — 
a certain Judgment, as in Felony, &c. there they ſatd tbr * 
could do it. But then the Eountet FPraped a Certiorari, that Court cannot 
e 8 take an Exception in Arreſt of Judgment, fo2 there vec che Judg- 
eing but two Pcrſons only found guilty of the Rtot, whereas =entuponic- 
— ought to have been thzee at leaſt, The Court ſaid, where 
there were any general Mozds in Indickments to charge other 

erſons unknown fo2 joining with one 80 two particular Per⸗ 

ons in ſuch Offence, that would make the Jndi#ment good e- 
nough. Judge Reynolds cited a Caſe, where an Indicment 
charged one Pan with being guilty of a Riot cum centum ignotis; 
and that was held good. 


4 


Ke Moxam 


— — 
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Moxam àgainſt penny and Downs, Church-wardens of 


the Pariſh of St. Bennet's in Glaſſenburgh. 


How far a \A Provenition was moved fo: to ſtop the Oefendants ſtifng in 
pp: the Court of the Clicar General of the Otoceſe of Bath and 
„e Wells The Defendants libelled there upon a Cuſtom in their 


1 Dariſh, that every Mariſhtoner was chargeable with a Rate 


«ccording to f02 the Repatrs of the Church, accozding to his Stock in Trade, 
his Stock in per Canones Ecclefiaſticas & Regias Conſtitutiones, They averred that 
Trade. the Plo{(ntiff, who was a Quaker, was a Parichloner, and had 
a Stock in Trade, but that he had refuſed to bear his Po- 
pojtion in a Church Rate. The Plaintiff demes the Cuſtom 
1 hts Jlea, and traverſes his being a Partſhioner. And upon 
this Suggeſtion the pzeſent Motion was made. ). Draper 
ſatd, he ſhould ſubmit it, whether any Man's Perſonal Eſtate 
was chargeable with the Repairs of a Church; the landed In. 
heritance 1s adapted to that JPturpoſe; but pls per onal Þ2oper- 
ty is only liable to a Rate, made fo2 the O2naments of the 
Church. He ſaid farther, admitting a Man's Perſonal Eſtate 
was ſubject, he thought (t would be pretty Hard to carry tt ſo 
far, as to kap, that his Stock in Trade ſhould, fo? that would 
be ſubjefting the Tradeſman to greater Inconventences, than 
others in the Pariſh. Beſides, the Statute of „& SS W. & M. 
34. has eſfabliN ed a particular Method fo2 the Recovery of Ec- 
cieſiaſtical Duties owing from Quakers, by opplping to a 
'Cempozal Conuſance ; and therekoze the 1 ourt was 
not a p2zoper Place fo; the Dekendant's Application. Thus 
much was (aſd upon the Face of the Libel it{elf; but then Py. 
Draper obſerved, that this Suit, that is now going on, is hill 
moe tmp2oper upon the Oefendant's Plea ; becauſe the Eccleſi⸗ 
aſtical Courts have not Authozity to try either of the Points 
that are dented in it. To this the Court made anſwer, that 
there are (ome old Optntons in the Books to ſuppozt the 
Diſtindion menttoned, but that the Law was now ſettled to 
the — 2 Then as to the ſecond Obſervation, they ſald, it 
has been determined, that a Stock in Trade is liable to a Na 
Kate, and they could not — 2 — that from the pꝛeſent Cale. 
To the third, they ſaid, that Statute gives a new Method of 
Recovery, but has no Wo2ds to take away the old one. And 
Judge Reynolds Cited a Norfolk Caſe, which he was of Counſel in, 
where the Church-wardens adually applied to two Juſtices to give 
Relicf in a Caſe of this Nature, and they would do nothing in 
it ; upon which they went into the Eccleſiaſtical Court. 1320- 
htbitton was moved = in the Common Pleas, and upon De- 
S bate refuſed, To the fourth Inducement, they obſerved, that 
this was not a local Cuſtom, which was libet'o upon ; but only 
a Cuſtom by the Canon Law, which was nothing elſe but the 
Canon Law itſclf., And to the laſt Argument, they ſaid, that 
the Eccleſiaſtical Courts had Conuſance of who were Parochtal 
Perſons, as well as what were Parochtal Rights, and accozdingly 
were refuſing the Piohlbittion; but ſeveral Caſes being cited out 
of the Canon Law, they made a Rule to ſhew Cauſe; and no 

Body oppoling it afterwards made it abſolute. ye) 
I Obot- 
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Robottom and Roe. 


N Rule to ſhew Cauſe, why an Attachment Could not go How far the 
againſt one Clendon, fa2 ertozting two Guineas from the Cour: will 
Defendant. befoze he would allow him to be ball'd, his Coun- 22 
ſel ſatd, that the Defendant abſconded, and koz that Reaſon ad a l. . 
Clendon was fozced to be made a Special Officer in the CUrit ; 1i# for Ex- 
and the Fee fox that is 10 of the Money. Beſides he was two tortion. 
Days lying in watch koz him, with a couple of Followers, 
and he thought r1. 128. little enough fo2 that. The Court 
ſaid, the Fee of 108. ts certainly due; and the Reſt of the 
Money 1s moderate enough; but yet it ought not to have been 


bemanded of the Defendant ; ſo granted the Attachment. 


The King and Huſk & al. 
HE Court was moved to quaſh a Urit of Noctanter fo; o far the 


1 breaking down of Hedges, which was founded upon the — a 
Statute of 6 Geo. 1. 16. But the Court ſaid it was in the wii ot Noc 


Nature of a Civil Suit; fo refuſed to do it. tanter. 


\ 
Budicome and Jones. 


R. Reeves moved to ſet aſide a Crit of Inquiry, which How — 
was had in an Acton brought againft the Defendant fo2 cover well 
ping with the Plaintiff's Wife. One Reaſon was, that the , wi; of in. 
Tury have given but 6s. 8d. W 71 Another, that they quiry by rea- 
were intereſted fo2 the Defendant. The Court ſaid, where in n of che 
deed the Damages are certain upon the Foce of the Declarg- reh of 
tion, they do ſet theſe Tirits of Inquiry aſide, if they do not — 
give as much. But in other Caſes they never do it. And as 
to the Exception about the Jury's being intereſted, the Court 
ſald, you ſhould not have gon on then. So they would do 


nothing tn it, 1 Lev. 97. 1 Ven. 65. 


The King and Chapman. 
R. Fazacherly moved to Diſcharge a Rule fo2 the Inſpeckt⸗ Then Rule 


on of publick Books, fo2 its being d2zawn up too gene. „ene 
ral, De ſald, it was Ddzawn up, that the Defendant ſhould cog 
have Inſpetton of the Becozds and publick Books, and that Corporation 
would intitle him to ſee the Charter. The Court ſatd, that they — — 
did not know that the Reco2ds of the Cozpozation did include the 56e K 
Charter, fo2 that is a Reco2d of the Court of Chancery. daun op. 
and theſe Rules are alwavs dzawn up in this Manner. Do they 


refuſed the Motion. 


a n * 8 
— 2 ⏑ꝓ ” 
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| The King and Willis. 
How far the E RE mere two Tndifments, But by Miſtake the Panel 


2 of the Jury, that were to try Bromley, was return'd upon 


dire(t th r. ES 
n Willis's Diſtringas; and the Panel of the Jury, that were to tty 


de novo ſhell Willis, was returned upon Bromley's Diſtringas. F 02 which Rea- 

be awarded. fqn the Court thought, that both Indictments were tried by 
Perſons without Authozity ; accozdtigly ozdered Venire facias's de 
novo to be awarded, 2 Cro. 396. 


The King and Mallard, 


<1 anda T* Arreſt of Judgment upon an Judi#ment fo2 burning Byace- 
amp Bucks and Stock-Byicks in the lame Kiln, upon the 
proper Re- Statute of 12 Geo. 1. My. Reeves ſaid, that there's a particular 
medy to to- Method of Pioceeding chalk'd out by this At, which gives the 
1 aſter and Company of WBztcklayers a Power of letting a 
tho Kine by Line Of 20% fog every thouſand Baicks burnt contrary to the 
AuofPrliz. Ack. So that this p2eſent Courſe is wrong. The Court did 
ment. not enter into that Exception, but ſatd, they thought it bad upon 
another; becauſe an Indicment does not ſeem to be a p2oper 
Method to recover a Penalty =w_ to the King by an Ack of 
Parlfament. They thought this was p20per only fo2 a Pꝛoſecu- 
ou 2 the Exchequer; ſo arreſted the Judgment, x Ven. 6;, 
al, 460. | | 


Neve and Foſter. 


How far the T HE Plaintiff ſwoze that his Debt was 60 1. ſo held the De- 
— ngp fendant to Special Ball; and 2 recovered 79 l. Now the 
ne. Counſel moved, that upon byzinging this Sum of 601. into 
yainlt Bail, Court with the Intereſt and Coſts, the Pzoceedings agatnſ 
the Vall might be ſtald, which the Cour 7 fo? they 
ſaid, that otherwiſe the Intent of the Ack would not be obſer vd; 
which was to ſecure the Bail. Indeed in the Common Pleas, 
they (aid, this Act has not this Effect, becauſe the Ball arc 
bound there in a Sum certain. But however the Court ſaid, 


ou muſt file a common Appearance likewiſe koz the Defendant, 
hich they agreed to. 


The Inhabitants of St. Michael's Norwich and The Inha- 
bitants of St. Matthews in Ipſwich. 


ilow far the NE Edmund, Williams had gained a Settlement in Shipton- 
Settlements Mallet in Somerſetſhire ; from whence — removed to Bruton in 
of Children Norfolk, and there had Tiſſue Edmund the Pounger, who lived 
vary vithibe uh his Father there fo2 nineteen Pears ; Edmund the 
heir Patents, Pounger Marries and goes with his ife to Norwich, an 

WT 4 — as ſeveral Childzen by her. Edmund the Ozandkather in 
the mean Time goes to Ipſwich, and there gains a new Settle. 


ment. Upon which two Juſtices make an Ozder fo2 removing 
1 | Edmund 


| 
[ 
1 
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Edmund the Father, hig Wife and Chtldzen to the Settlement 
newly gained by the G2zandfather. The Partſh of St. Mat- 
thew's in Ipſwich upon this appealed to the Quartcr-Seſſions, 
and the Juſtices there acco2dingly made an Onder to ſend them 
back again. And now M2. Lee moved to quaſh this Order of 
Seſſions. Fo? he ſatd, the Settlement of Edmund Williams the 
Younger, and conſequently of his Childzen, pꝛoperlp followen 
Edmund Williams the Elder's Settlement; fo2 till they have 
— a new Settlement fo2 themſelves, they muſt be upon 

dmund the Elder's Settlement. But the Court ſaid, as they 
were not Part of the Gzandfather's Family at the Time he 
gained this new Settlement, becauſe they had lett him, and 
were upon their own Eſtabliſhment ; conſequently no new 
Settlement of the Gzandfather can be any Benefit to them. 
To this purpoſe they applied the Caſe of St. Gile#sg Reading and 
the Inhabitants of Everſley Blackwater, Trin. 9 Geo. 1. where it was 
held, that a Son's _— an Appzenticeſhip, and by that means 
gaining a Settlement of his own, tnttrely diſcharges the Pa⸗ 
riſh, where the Father's Settlement was befozc. The Que- 
ſtion then ts, There the Settlement muſt be fo2 the Father and 
his Childꝛen. Ipſwich fs not, Norwich cannot; M1. Pazacherly 
lald, Bruton muſt not; becaule a _- Settlement is not to 
be where he is bozn, but where his Father's Settlement is at the 
Time he ts bozn ; and therefoze Sbipton Mallet feems to be the 


— 


— OO ?Lͤ—öwV 2 - — — — 


©” — 


Place, where they ought to be ſent. Powever as this was a Vide poſt 


Caſe of ſome Difficulty, the Court made a Rule to ſhew * 


Cauſe. 


Fg 


Cray foot and Crackcraft. 


C. 


R. Strange moved fo2 a Procedendo to ſend down an E. How fer an 
jeftmenr into the Sheriff's Court of London, which was amen 


will not lie 


removed from thence by a Habeas Corpus cum cauſa. The Rea: zn the Sbe. 
ſon he gave was, that this Ejetment was only between nominal rig“, court 
Icrſons, and therefoze the Habeas Corpus cum cauſa would not lie. of London. 


3ut 92, Wynn lald, that the Sheriff's Court had no Jurts- 
nition in Czetments, as appears by 4 Inſt. and fo2 that Rea- 
ſon it was p2opcr to remove it. And as to the Dbjettons made 
by M2. Strange, the Court ſad, it amounted to as much as if 
he had ſatd, that no Cietments could be removed from thence 
at all; accuzDdingly dented the Motion. The true Reaſon koz 
gy this Habeas Corpus cum cauſa, My. Wynn ſald, was, to have 
the Opinton of this Court upon a Point of Law, whether, if 
a Portgagee comes tn with other Creditozs upon a Com- 
miſſion of Bankrupcy, he ſhall continue till his Jntereſt in the 


Yortgaged P2emiſſes ; oz whether, he does not by ſuch Ack 
waive the Benefit of his Moztgage, and ſhall be conſide 
a common Creditoz 2? 


red only 


Ff | Milbourn 
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Milbourn and Stephenſon. 
How many R. Filmer moved to (ct aſide a CUrit of Inquiry, which wag 
— 4 executed at York, upon account of there not betng fourteen 
1 1 Dops Notice given; which he ſatd by the Rules of the Court 


= — they were fatitled to, as the Parties ltbe above koꝛty Miles from 
Win of ln London. The ſame he (aid, was of Notice of Trial. But the 
* Court obſerved, that there is but eight Days Notice requiſite ag 


the CUrit was not executed in London d Middleſex. 


Tulley and Sparks. 


vide ante 81, THE Defendant's Counſel mov'd to ſet aſide an Crecution 
by —— Part of the Judgment was levied ünce a t 
Erro bzought. The Court (aid, you muſt make out one Fat, 
that the Allowance of the Writ of Erro2 was befoze Execution, 
he Counſel had the Allowance in his Hand, but that he could 
not do. Upon which be made a farther Botton, that a Rule 
might be made upon the Platntiff not to go on with the Erecu 
tton. But the Court ſaid, they could not make a Rule quia di- 
met; and if the Plaintiff ſhould go on, that Court where you 
bave taken out your CUrit of Erro; will {ay him by the Heels, 
and let the Execution aſide, | 


The King and The Sheriff of Leiceſterſhire & al. 


low far t S was an Attachment that was mo 02 agar! the Oe⸗ 
How far tho HIS w Attacl v'df\ ti; the D 

— ; fendants fo replevytig thice Dane which were (ctled as 

Attachment fopfeited upon a Juſtice 8 Carrant, they being duven tn a Wag: 
vpainita Per- GON againſt an At of Parlament. The Att laps, that there (ha 

ton for ro- Nat be above thiee Vozſeg D2iven in anv Taggon, where the 

plevying QCUbrels of it are not two Inches and half thick; but Here there 

qo, which were Ur Pozſes T2tven in it, where rhe Wheels of it were not ſo 

lviſed upon « V204D» Ind the Cale of The King gud Birchin was cited by I. 

Warrant of Abney, which was, where two Perſons were convited upon the 

« Jultice of Game At, and the Juſtices granted thetr Warrant of 1105 

Veaes. and pet the Steward of the 7 replevied the Olſtreſs ; 
and a Rule was made to ſhew Cauſe fo2 an Attachment in that 

Caſe. He ſald farther, that if thele things were allow d, the Ek. 

fe of theſe Uits would be rendzed to no Purpole, The Court 

lald, the Artochimens g not 1 in the Caſe cited, ojnly a 

viiachs Bile to ſhew Canſe, And thep thought it would be-cnough to 
Wie _ 2 an: fo they accozdingly made a Bule ta 

£ auſe. 


The King and The Sheriff of I ciceſterſhire & al“. 


„ HIS Matter coming on again upon a Rule to ſhew Cauſe, 
22 8 1 the Court thought there was enough to crcuſe the Sheriff, 
but granted it ogatuſt Parſons whoſe Hopſes were ſeiſed ; be. 
cauſe he knew that the Juſtice had granted this CUlarrant ; but 
it did not appear that the Sheriff did. | 


2 Term. 


Calo before. 
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The King and Floyd. 


N Rule to ſhew Cauſe an Jnfo2mation ou Ante 77. 
not gs in this Caſe, the Counſel ſad, that the 
Complatnants recetved no real Imurp, though they 
were in ſome Danger of it; and therefoze they 

onght tn this Caſe only to have erhibited Articles of the 
ce. But the Court ſald, there is no Occaſion that 
rtp ould recetve a bodily dere fo2 if a Man ends a 
hallenge to another in Writing, they conſtantly grant an In- 
fozmation. Then the Cornſel made akother Obſecklon, that the 
whole of the Complatnant's Charge was poſittvely denied by 
Afidavits, which the Defendant had to pzoduce. But os to 
that the Court ſaid, that as this was a Charge of a very out- 
——— it therekoze ought to be tried, ſo granted the 
nfozmatton. 


The King and Farwell. 


R. Wynn moved to difcharge a Recogniſance, which the How far tho 
Defendant had entred into foz the Security of the Peace, cer vill 
becauſe he was now dead. But 92. Strange objetted, that this Seen 


was no Reaſon fox diſcharging it; fo2 if it was not pet b2oken, „hich is en- 
the Reconniſance could fightty nothing. But then he farther ceredintofor 


— that it was really broken, and that was a Reaſon, why it preſerving of 
ou 


jt to ſtand. But the Court ſatd, that the Defendant wag * Fence. 
a Lunatick, when he entred into the Reco nifance, and was ut» - 
der the ſame Circumſtances when he bzoke it; and therefo2e, 
as now the Peace was out of all Danger of being bꝛoke by htm 
they thounht it was hard that the Eſtate in 46 Veir's bands 
ſhould ſuffer ; and accosdingly diſcharged it. The Duretics too 
were diſcharged upon the ſame Account. 


The King and Johnſon. 


R. Kettelby moved, that the Court would be pleaſed tv ap» Ante 79, 30, 
point a ap 01 the Defendant's bein bought up to re- 51, 102 

ceive his Trial. But the Court ſaid, that he could not make 

this Motion as Counſel; fo2 the Treaſon, which the Pziſoner 

was charged with was not within the Statute of 7 Will. 3. cap. 3. 


4 
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as the IAttainder of it works no Cozrupttan of Vlood; and 
therctoze He could not he allowed Cotnſe! within the Benefit of 
that Af. They oblerved farther, that this Application could 
not be made without the JI»iſoner's being p2eſent. pon which 
M2. Ketrelby Deſired, that the Court would grant a Rule to 
bung him up. But the Attowev General ſafd, that he appye- 
benided, be could only be brought up by Habeas Corpus; bur ik be 
had appeared this Term befoze, he allowed a Rule of Court 
woulo be now (iffictent. Wut the Court (aſd, he was commit: 
ted to Newgate by Rule of Court when he was b20ught up from 
vide poſt thence, and therefoze they — now ſend fo? lum up in that 
22 Manner again. Do made ſuch a Rule in this Cale. 


The King and Robert Hale. 


How far « NE William Hale, Bzother tv the Defendant, was a Man in 
Perion hell J petty low Circumſtances, and had ſuppozted himſelf ko; 
« Principal (OMe Cime by diſcounting of other People's Notes, which they 
in Forgery, UCeD to truſt him with. The Oetendant had ſeveral Times 
been ſerviceable to him in this Tay. And upon the 21ſt of May 

laſt his Bzother came to him to deſire him to do him a Piece of 

Service of this Mature, by drawing a Note, payable to one 

Mz. Samuel Edwards; and he told him, he did not fear but he 

could get M. Edwards to indo2ſe it. The Dekendant acco2ding- 

Ip did this; and the Note was fo2 8001. which he ſubjcited him- 

elf to the apment of. Afterwards the Brother fozged thts 
Indozſement; and the Dekendant was p2zivp to it, but he 

would not diſcover ft. The Ocfendant was now ftidi#d 

fo2 this Foꝛgery, and upon theſe Circumſtances the — found 

him guilty. In the Otreckion which the Court gave to the Jury 

they told them, that admitting he was p2tvy to it at the firſt, he 

was a peinctpal tn the Fozgery; fo2 in Crimes of this inferio 

So02t, the Law allows of no Acceſſartcs. an. — too fel 


into Cehate upon ſomething M2. Reeves (did in Doof of the 
Dekendant es Innocence, that he made himſelf liable at all 

Eventg, and that the Indozloz was chargeable only in Default 

ok the Ozawer, if he was inſufficient; and therefo2e it could not 

be conceived how the Defendant ould be guilty of ſuch a Piece 

| of Clillany to pzejudice a third Perſon, when he himſelf was 
How far « alone immediately (table. But the Court (ald, that that was 
Horton. 2_Yiſtake tn Point of Law. Indeed, they ſaiv, that upon 
he liable. Crials of this Do2t in Adious upon Notes agatuſt Jndo2lo2s, 
Evidence is always given, that the D2awer was requeſted to 

pap the Money, and that he refuſed; but never that he was un. 

able. And Judge Reynolds ſatd, in Bills of Erchange that 1s 


not neceſſary. 
4". — The King and Chamberlayn. 


loformation 

14k, (OX, Bute to hew Caule, why an Infozmation ſhould not go 

gainſt a Man againſt the Oefendant, kor perſuading a Witneſs: not to 

= heran attend a Trial; his Countel ſaid, that the ozigtnal Caule was 

we. aroma ve green Fe Court, and theretoze this Court could not 
c 


Ra wie concern themſelves in it. They latd too, that there axe other 
| Offences 


neluatalrial. 2 


oo eee AAA y ²ð ů· ³⁰ A 
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Offences as great as this, viz. Perjury, &c. which the Court 


would not grant an Jnfounation tz tho' the Cauſe ſhould be 
3 


depending here. But the Court ſaſd, that they did not know, 


but they might grant an Jnfo2matton foz Peryury, if the 1P20- 


ceedings were depending here. And they ſaid, it was certain 
the 0Oztginal Cauſe was in Court at the Time of this fll Pꝛac⸗ 
tice, fo2 tho" indeed ft was commenced below, yet a Certiorari 
was iſſued out to remove it up, and it is a Cate in Court from 
that very Inſtant. Accozdingly they granted the Inkozmatton. 

N. B. The Cauſe below was an Indickment of Fozgerp againſt 
one Crooke, and within two Laps afterwards another Potton 
of this Sozt was granted in the ſame Matter. | 


The King and The Bailiffs of Scarborough. 


Mika was made fo2 an Infomation againſt the De- How for the 
| fendants my a very great Abuſe in the Ererciſe of a Ju- Court will 
risdickton, which they took upon themſelves as Juſtices of Oyer iu len 
and Terminer, without any Colour of Authoztty. The Court „gan per- 
lald, tf they have not ſuch an Authozſty, the proper Remedy 19 ſons for ex- 
a Quo Warranto; and if they have, it is an Authozity of that ercifing a Ju- 
high Nature, as this Court will not grant an Inkozmatton fog Tivo” 


the Abuſe ok. Salk. 397. Authority. 


The King and Clendon. 


R. Keuelby moved, that the Defendant might be diſcharged Fo» far 4 
out of Cuſtody upon his making a Submiſſion and pay- aa agg 
ing all the Coſts he had put the Oefendant in the Aﬀton to: Court ar the 
The other Side oppoſed it, becauſe he was not yet taken up Time « Mo- 
upon the Attachment. The Court ſatd, it was your own Fault ion is made, 
in not taking out the Attachment pet; however they ſatd, they | 
could do nothing in it till he was bzought here in Perſon, 


The King and The Inhabitants. of Darlington, 


R. Abney moved to quaſh a Return to a Certiorari, direcked What ben 
to two Juſtices of Peace, becauſe tt was only made by __ ſaid 
one. But the Court over-ruled the Erceptton, becauſe they are 2 0 out 
udicial Officers. Clpon which he took two others, that the Cortiorari. 
Return was tn Engliſh and likewiſe upon Parchment, and both 
thole the Court allowed; and made a Rule upon them to make 


another Return, fo2 thts they ſald was none. 


Dunbald and Aldworth. 


OTION was made to have Time to plead till the Plaſn- How for 
M tiff gives Oyer of the  witha he declares upon. The 2 — 


my 


Court ſafd, he has declared with a Profert in Cur', fo that his be demand. 
Declaration is not compleat without giving Oyer; and there- «a, 
foe this Motion is not N fo2 he cannot go on without 

it. Indeed in Oziginals, &c. this Motion is neceſſary, And 


therekoze they did nothing in it. 
a G g 7 Buroughs 


J. ebend Of Opinion he could not; foz they a1d, D 
min 
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Buroughs and Willis, 


How far Of- Tx Platntif was a Paſter in Chancery and Barriſter at 
ficers of the Law, and had latd the Venue of a perſonal Anion in Mid- 
Court have gjefexs, The Defendant moved to change it, but the Court was 
ficers that are bound 
in Middle- O; have Buſineſs to attend at Weſtminſter-Hall, have a Right to 
lex, bave the Venue in theſe perſonal Aﬀtons lald in Middleſex. And 
to this $50 the Caſes of Knight and Farnely, Salk. 670. any 
N — a Foot, Hill. 9 Geo. 1. in the Common Pleas were 


Jones and Maſon. 


How far the . laintiff bzought ſeveral Adtons fo) different Arrears 
7700 — of Rent upon the ſame Leaſe - which the Defendant 
deen moved, that the Plaintiff might oin them in one. Judge Rey- 
Cauſes of nolds (atd, if theſe were ſeveral Adlons upon different Notes, 
AQion hell he thought the Court would g1ake him join them in one; and 
2 the Court did ſo in the pꝛelent Caſe. 


| Hawkes and Tomſon. 


when an Ae. C\Erjeant Girdler moved to bung Pytncipal, Intereſt and 
tion of pedt O Coſts, into Court in an Adton of Bebe upon a Judgment, 


is brought g 
upon a Judg and the P2oceedings may be ſtald. And he ſatd, he had known 


ment, how this done in Dz. Burgeſs's Caſe in my Lo2d Chtef Juſtice Holt's 
far the Court Time, and ſeveral others. The Court latd, they had allowed 
— "0 thels Motions tn an Aﬀton of Debt of Rent, and 1 go 
1 en 8“ ag far in theſe Caſes as the Rules of the Court would an 
Payment of CUArS allow them, ſo made a Rule to ſhew Cauſe: And 
Principal, Cauſe being ſhewn, it was afterwards made abſolute. 


Intereſt and 


Colts | Gilbert and Billingſley. 


How for the MAR. Reeves moved to make a Rule abſolute-fo2 taping Pro- 
— 41 ceedings againſt Bail. bis firſt Exception to the Pzoceev- 
eeedings in a (NES was, that the Scire facias was ſerved the * It was return⸗ 
Scire facias able, Another was, that the Bail ſurrendered the Pzincipal be- 


- «zainit Bail. foze the Return of the Scire facias. A third Exception taken was, 


Return of it. Mz. Reeves farther ſatd, that the Proceedings 
were after Notice of the Allowance of a Wirit of Erroz. And 
i laſt Exception was, that the Scire facias was Direited to 


fo2 the Writ's not being left in the Office four he Þ bekoze the 


the Nuri of London, whereas it ought have been Direited to 
the Sheriffs of Middleſex, as the Recogniſance was of that 
duntp. M7. Strange was Countel of the other Side, and firſt 
he raid, in cneral, that this Application was too early, becauſe 
be Bail habe yet received no real Injury, and the Complaint is 
nlp, becauſe he is afraid there map de Reaſon foz it. But then 
e went on, and gave an Anſwer to the Exceptions in Ozder. 
nd to the urſt he ſaid, that the Service was regular, and that 
was determined in the Caſe of Obrian and Fraſier, Mich. 12 Geo. 1. 


+ Co 


d | 
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Co the ſecond he obſerved, that the Surrender was at a 
Judge's Chamber, and not till the Court was up; whereas the 
Effet of the Urit was determined by the Riſing of the Court, 
and therefoze the Surrender was too late. To the Third he 
ſaid, that it is true, where the Pine n to have 
two Nihils return'd, the Ng of the Court does require the 
CUrtt's being left in the Office kour Days in oder that t 
Bail may have reaſonable Notice; but here the Bail are re⸗ 
turned warned, and therefoze that Circumſtance cannot be ne- 
teſſary. Then as to the Objeitton about the CUrit of Erro), be 
ſaid, that the oy — in Crroz ought to have given Bail to it 
accozding to the Statute of 3 Jac. 1. cap. 8. whereas he did not, 
and therefoze the CUrit of Erroz could be no — to their Pꝛo⸗ 
ceedings. And to the laſt he took Notice, that this was a Re- 
cognizance entred into at a Judge's Chamber in London, and 
therekoze the Scire facias may be well direcked to the Sheriffs 
there accozding to the Caſe in Hob. 195. To the two laſt An- 
(wers Mz. Reeves replied, that as to the (Writ of Erro2, it was 
not within the Statute; — the Statute ſpeaks only of ſuch 
Aätons of Debt upon Bon „ where the Condition ts fo2 the 
Payment of a Sum certain; but the Condition of the Bond in 
the _ aſe is the Per kozmance of Covenants, And ag to 
the Recogniſance he ſatd, there was a Difference between thoſe 
taken by the Judges of this Court, and thoſe taken by the 
Judges of the Common Pleas, fo2 here the Pꝛackice is, that a 
Recoguiſance taken by a Judge at his Chambers ts entered upon 
the Roll as a Recogniſance taken by the Court; but Recognt- 
ſances taken by the Judges of the CommorrPleas at their 
Chambers are entred as Recogniſances taken by them; and 
therefoze in thoſe Caſes, he admitted the Scire facias was to be 
directed to the Sheriffs of London, but not in the pꝛeſent one. 
And to this Purpoſe he relfed upon the Caſe in Salk. 659, The 
Court then gave their Reaſons to ſhew the other Anſwers were 
not ſuffictent. And as to the general Obſeckton of 57. Strange 
they obſerved, that it was the conſtant Rule to allow Bafl tu 
complain, as ſoon as there are any irregular Steps taken in 


the ÞP2occedings, To the firſt Objeckton they ſald, it did not. 


once though the Service was regular; fo2 the ſecond Objec⸗ 
tion clearly makes the whole bad, And they ſaid it was true, 


that all the Judges but the Puiſny one left the Court befoze 


the Surrender; but they ſatd, that Judge was ſitting at the 
Time the Ball ſurrendered the eke at Judge Reynolds g 
Chambers; and therefoze the whole Pꝛoceedings were after that 
irregular. And as to the or udge Page (atd, he thought 
there was as much Reaſon fo2 the Scire facias's being ekt four 
Days tn the Office, where the arty is returned warned, as 
where _ Nihils are returned. And ſo the Court ſtayed the Pꝛo⸗ 
Note; Mr. Strange made another Obſervation, that the Plaſn- 
tiff is ſtritly intitled to pzoceed againſt the Bail at any Time 
after a Writ of Erroz, tho' the Court out of Indulgence in- 
deed ſtays the Proceedings upon the Bail's giving Judgment 
upon the Scire facias, to ſtand fo2 a Security, that they ming in 
the Paincipal within four Days after the Judgment a J 
cs 
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Jones and Maſon. 


vide ante @NErſeant Baynes came now and tnfo2med the Court, that theſe 

114.5. C. Aﬀtons were firſt of all of different Terms; one of Trinity, 
the other of Michaelmas. The Declaratton of Triniry was faulty, 
and fo2 that there was a Demurrer; and thereupon the Court on 
Motion gave Leave it ſhould be amended, and then it became a 
new Declaration and happened to be of the ſame Term with the 
other. Upon which he moved the Court, that they would not 
allow of theſe Aﬀtons to be joined in one, but upon new Bail 
being given, equivalent to both the Cauſes of Yiton, The 
Court ſatd, this was a reaſonable JI2opoſition, and muſt be the 
J2attce of the Court in all theſe Applicattons to ſoin Different 
Cauſes of Adton in one; accozdingly biſcharged their firſt Rule, 
unleſs the other Side would content to do this on Friday. 


Barker and Merryfeild. 


How far the . Marih move 0 let allde a Ju ment and a kit 0 
R. Marſh moved to ſet aſide a Judgment and a TUrtt of 

Court will Ioſſelon; becauſe the Motice of the Deltvery of the 
— Poſſeſſion, which was annered to the Bottom cf the Declara- 
an Ejeft- tton, was ſigned by the nominal Platntiff, and not by the caſyal 
ment, by Eleitoz, And he fatd the Ocfenvant's Attozney yore the * 
Reaſon of a tiff's Motice of this, and took out a Summons befoze a Junge, 
— in the — emer which he pꝛoceeded. But the Court (Judge Ray- 
nene ro the mond abſent) were of Opinion it was well enough; becaule the 
Declaration, Caſual Ejcckoz is a fiftitfous Perſon, and the Motice itſelf is the 
SUbſtance. ut however, upon Mz. Marſh's ſaying, he beltev'd 

there was a Caſe erpzeſly of his Side, they gave him Leave to 

move it again, if he ſhould find tt. And upon his inkozming 

the Court afterwards, it was that of Holdfaſt and Pedigree, 


Eaſter 13 Geo. 1, they accozdingly ſet the Judgment aſide, 


Anonymus. 


How far the A N Infozmation was moved fo2 againſt one Morgan, a Juſtice 
3 of Peace and an Attozney too, fo2 ererciſing his Authoy!- 
not grant an +, in an tllegal Manner, upon a Reference to him of a Civil 
againft a Ju- Right. The Cale was, that one Str Charles Floyd had a Mind 
ſticeof Peace, tu Make up his Accounts with his Steward, and accozdiigly vi- 
23 refed him to go to M2. Morgan, and ſettle them befo2e him. 

ancing de Morgan pzeſently ozders him to (wear to his Accounts, and after 


has in ſome 


Meaſure that was done, Demands of him his CLlouchers, and locked them 


mixed his upp en immediately kick's htm out of the Houſe, and alter 


Authority of ſenbg f02 bim back again with a Warrant fo2 a Fozcible Entry. 
« Juſticovith. But however (the Chtef Juſtice abſent) the Court ſaid, that 
as an Actor. they did not ſee, that any of theſe Charges made an Inlozma, 
ney, tion requiſite. To the econd, Judge Reynolds laid, that 'f 


this Matter of Account had been depending bere, they fhvvld 
certainly 


4 | 
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certainly make him deliver the Gouchers up; but as it is, he 
thought an Application in Chancerp was the p2opereſt Reme- 
dy. To the firſt too Judge Page made ſomething of the ſame 
Obſervation. Ik, ſaid he, a Juſtice of E ſhould take an 
affidavit of a TUitneſs in a Caufe depending here, in ozder to 
confront him at the Trial, this Court would certainly take 
Notice of him in this Wap ; ut as this Caſe is, he ſatd in⸗ 
deed, it was what the Juſtice ought not to = done ; but yet 
e thought an Ap: 
lication of — 02t was too ſevere. And Judge Reynolds 
fad, this is ſomething of the ſame Nature, as if a Juſtice of 
Irace ſhould make a Warrant fo2 a Man without an Dath, 
ch a n would not be within the Bounds of his Au: 
thozity but yet hardly repzovable in this Way. Then as to the 
Battery, the Court ſaid, it was one only of the common Sozt. 
And to the laſt Charge againſt him, 15 ſald, they could not 
enter into the Reaſons fo2 his doing this; fo2 it was a Mat⸗ 
ter properly within his Authozity, and there were no poſitive 
Fads laid befoze them to make them think he had abuſed it. Ac- 
cozdingly they rejeted the Motion. 


Grandey and Wiltſhire. 


moved, that the Maſter might be direcked to tar How far the 


| 


R. Ga 
M full Colls in this Caſe ; fo2 he ſaid, this was an Aﬀton of Plainrif 


Creſpaſs fo2 a very great Detriment and Spotling of the ÞPſain- Wallrecover 


no more 
Coſt 
was not within the Statute of 22 & 23 Car. 2. 9. — 


tiff 's Land; and therefoze though the Damages given were 
under 40 8. it 


Se. the laſt, But the Court ſatd, an Alpoztation was out of Reaſon that 


that Statute, but not a Spoltation, And Judge Page ſaid, 
that the Courts have given Diſcouragement to Sutts of this 


the Dama 
are an 


Nature. Foz upon the Statute of 43 Elis. 6. if the Judge certi⸗ 


fies the Suit to be Gexatious, though the Damages are above 


a0s. they will not allow the Party his full Coſts. Indeed he 
ſaid, if the Plaintiff had — a Certificate from the 1 
of the Treſpaſs being wtiful and malicious, they would have 


granted it. This is required by 8 & 9 W. 3. 10. 


Bobington and Parry. 


N an Acton of Trover koz ſeveral Goods Mz. Agar moved How far 


to bung a Laced Head into Court, 09 
been appꝛalſed at. But the Court ſaid, t "4 never allow Goodg 
to be b2ought into Court; and they co 


elſe the Money it had Goode ca: 


d/not allow of the Ct 7% ns 


H h Anony- 


Trover. 
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How far the Aten was pzayed to be direcked to the Conſiſton 
2 rg durt of Ely foz 11 In in theſe Nozds, you are 
Fat eee 4 iſt and Strumpet. But the Court ſaid it has been deter, 
to hold Plea m_ that thep may hold Plea fo; Wozds of — a Man a 
in Marcrs of (CUCKOID 1. giving a Pan that Mame is by Implication cal, 
Slander. ling his like a hose. And in the p2eſent Caſe, they ſald. 
the Nod Strumpet lignifles a Wihoze and moze; ſo refuſed the 

ation. 2 Lev. 66. 1 Cro. 111. Salk. 207, 552, 692. 


Wilſon & al' and Poulter, 


Vide ante 3. THIS was an Acton of Trover bzought by ys Plaintiff 
as Uſlignee of a Commiſion of Bankruptcy. here were 
two Counts in the Declaration; one ko 1000]. which the 
Fury gave the Platutiff a general Nerdid upon; the other fo2 
40801. which the Defendant was charged with receiving from 
the Bankrupt's Wife. And as to that a Poſnt of Law was 
reſerved — the Trtal fo2 the Opinion of the Court. It was 
the lame that was befaze ſtated, and it was only then put off, 
that a Caſe might be dzawn up fn a p2oper Mauner. But be- 
foze the Court entred into the Queſtion, they ſeemed to think 
the Caſe beben ſo that it would be to A to 


ter inte it; becaule the laintiff claims as Aſtignee of an | 
lignee of the Commiſſion ; which be cannot do, becauſe he clatms 

a e in Acton; and though the Statute of Bankrupcy al- 

low of ſuch an Alignment to one Perſon, yet they Have not 
alter'd the Law as to any after Uſignments. But . Parker 
Inkozmed the Court, that he fat as Commiſſioner at the Time 
of this Tranſaiton, and the Cafe mas only tated imperkfeckiy; 
fo2 he ſald, the Truth was, that the firſt Aſngnment was ot 


fai à partirular Purpoſe, that the Goods of the Bankrupt 
might be ſccured and got together, and therefoze that could 

no Vl ice to thre general Aﬀlignment, which was afterwards, 
and which the firſt Alhgnee and the CommtMoners joined in. And 


upon this the Court omered the Connſel now te gs on to the 
ueſtton befoze them. Serjeant Darnel fo the Plaintiff ſatd 
that he (ould conſider it in two different Lights. The fir 
ſhould be upon a Snppoſitton, that the Defendant knew of 
the Ut of Bankrupcy at the Time he reccived the Money, 
and if w, de ſaw, it was pretty ctear, that here was a Conver- 
ſton, whith wontd charge thr Defendant, becauſe it was an 
Tatermevvling ey oy Bankrupt's Goods. Mow to ſtuppo2t 
this Stppoſitton, de Mid, the Evidence upon the Trial was 
that the £efendant's Brother, the Bankrupt, ſurrendzed him- 
(cif into the Ring's Bench upon a Judgment; which was the 
Ait, that made him a Bankrupt; and the Dekendant was 
Decurity fo2 him, that he ſhould keep the Rules of the Puſon; 
which was the Ad, that made him p2ivy to it. And the Con- 
hen., which he ig charged with, was a Converſion afterwards. 
Vut however the (ſecond Light, which he would conſider thts 


Matter in, he lad ſhould be upon an Admiſtion, that he — 
ö n 
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not p2ivy to tt. And ag to that he ſaid, that this Ad of the 
Tlife could pezudice the Alignees no moze than it would the 
Husband; and he ſaid, there were as ſtrong Caſes as this at 
the Common Law to ſhew the TUeakneſs of the Wife's Au⸗ 
thonty over the Effecks of her Pusband. To this purpoſe a 
Caſe in 2 Cro. 2, 617. was cited, and one in laſt Term, Sater 
againſt Goding, There a Feme Covert wanted to bozrow a Sum 
of Money upon her Pusband's Plate, who was a Bankrupt, and 
acco2dingly carried it to a Friend of bers to take up Money upon 
it, Ver Friend pawn'd it fo2 501. and paid her the Money, pet 
it was held the Aſſignees might by 5 rover. So in Cale 
a Moman loſes Honey ar ay, the Pugband map recover it 
ta this Aﬀton, 1 Sid. 422. And the ſame in that Caſe js of an 
Tnfant, he may bzing Trover, though he cannot have an 
Action to: Money received to his Uſe. ' To the firſt of theſe 
pours the Chief Juſtice ſald, that the Defendant's ſity to 
the At of Bankrupcy was by no Means proved at the Trial; 
fo2 the Surrender ts not an Act of Bankrupcy, though an Eſcape 
Is by 27 Jac. 1. 19. But Judge Reynolds and Probyn ſafd, that if that 
had been p2oved, they ſhould have thought this had been a Con- 
verſion ; fo2 the Money js changed into Things of an intire 
different Mature from what it was ; fo2 Bank and Eaſt-India 
Bonds are a Dot of 20 erty (nttrely flutugting, ſome Time 
at one Clalue and (ome Cime at another, but Money is of a 
ſettled Mature. Oo that the Po erty is intire}p altered. 
And Judge Reynolds ſaid, it was Nike the Caſe of qa Bankrupt's 
Servant binging another a Sum of his Maſter's Boney 
and deſiring htm to buy a Vozſe fo; him. The Þoſe is bought 
accozdingly, this ts clearly a Sil ge he knew of 
the Bankrupcy, though be gets no Jofit p it whatever. Ind 
as to the ſecond Point, they thought it would be a hard Caſe to 
charge the Defendant with this Money, who aTed merely as 
a B2oker. But however they ſald, be that as it would, the 
Plaintifs cannot recover upon the ſecond Count; fo it appears 
bw the Caſe, that they C(eiſtd Part of che Bonds, and by that 
they affirmed the Contract in Part, which was an Aﬀirmnauce of 
ic in the whole; ſo that they ought to have brought their Ac- 
tion fo2 the other remaining Notes ny. Apon which Serzeant 
Darnel made the Defendant an Offer to try the whole over a- 
un, p20uided the Court would give him Leave to add a new 

unt, as to theſe remaining Bonds. But uot getting the 
Conſent of the other Side, they ſatd, they could not vo it. 
Upon that he made another Requeſt to the Court, that they 
would give Leave foe & new Trial upon this ſecond Count 
aud not upon the other. But the Tourt telling him, that was 
not within thetr Rules neither, he pꝛaved their Judgment wpoy 
the firſt Count, with Coſts, which they tmmediately gave him. 

Note; The Caſe of Sater and Goding, As it ſtands, ts direftly 
the pꝛelent Caſe. But the Court ſaid, that theyremembzed the 
Cite's Friend gave his own Note fo2 the Payment of the Mo- 
ney; fo that he by that Ack made the Goods in a Manner his 
own Pledge, and therefoze that At was manifeſtly a Conberſion. 


Lewis 
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Lewis and Lewis. 


4he Remedy 1 was a Crit of Erroz upon a Judgment in an Adlon 


In Caſe of fo) Embzaccry given in the G2zand Seſſions of Angleſey in 
— . 8 of Wales. The Foundation of the Afton was 
the Oefendant's tampering with the Jury, to perſuade them to 
nive a Cerdif oz him on Aion brought by him againſt the 
zeſent Plaintiff fo2 Tlozds ; and the Occaſion of bzinging it 
as owing to the Plaintiff's not being able to have any other 
Remety in Wales. Foz the Plaintiff had got the Defendant in. 
Died to this in England befoze, and was found not guilty , ſg 
that in anp other India ment, he would plead auterfoits acquit. Ser⸗ 
jeant Whitaker ſatd, that this Aﬀton was a little hard upon that 
Account. De obſerved too, that though a 1 emedy 
ſhould lie fo2 this Dffence, pet it was an Offence, ſo very in. 
jurious to the Publick, and of ſo fil an Example, that at leaſt 
the King ought to have joined in the Suit with the Party im. 
medtately ſu — But he ſubmitted it to the Court, that 
no p2tvate Acton would lie, as this Caſe is. Foz it does not 
ap car by the Declaration, that any moze Damages were by 
th 


gs means given, than what otherwiſe would have been gi 


ven. The Chtef Juſtice ſalid, that he thought an erpzeſs 
Charge of that Sozt would be ertrao2dinary in a Suit of this 
Nature; fo? by that Means the Truth of Uerdit#s would be 
called in Queſtton in a different Manner from what the Law 
I 4 — Acco2dingly the Court ſeem'd inclinable to reverſe 
the Judgment, though after a Gerdick. But it ſtood over. 


Elliſon and Lynn. 


How far we TN a Crit of Erro: the general Errozs were aſlign'd, but 
Court willa- | not verified. M2. Parker deſired therefoze that the Judgment 
mend a Writ might be affirmed. Put Pann be ſaid, he ought to tnfozm 


of Error. the Court firſt, that the 


latntift in Erro2 had made a Ca- 


ys dae tlance between the Writ of Erroz and the Recozd bzought up; 
out makings und therefoze he prayed at firſt of all it might be amended 
Rule to upon 5 Geo. 1. 13. t ough befoze that Statute the Court could 


me Cauſe. hjube only quached it. 


* 


udge Reynolds made a Doubt, whether 
they ſhould do it n 0! whether they ought not ra- 
ther to make a Rule fo2 doing 11, unleſs Cauſe. Foz he ſaid 
the Reco2d pzoduced, which the Defendant would amend by. is 
only a Tranſcript of the Roll below, and therefoze poſſibly 
the D1zintnal Recozd my be agreeable to the CUrit of Erroz. 
But however at laſt the Court all agreed to amend it (mmedt- 
ately; fo} they ſald, they had done the ſame in a Caſe oz two 
befoze of this Sozt; and then affirmed the Judgment. 
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The King and The Inhabitants of Mansfield. 


N Rule to ſhew Cauſe why an Order ſhould not be quaſh'd, What ſhall 
0 the Exceptions to it were, Firſt, That the Order is of notbe ſaid to 
the Removal of a Man and his CUife, and it is not ſatd, that — © goes 
any Complaint was of the Officers belonging to the Place 1 
from whence the Removal ts. To that it was anſwered, that 
the Fat appears to be contrary. Another, that 8 Oz der re⸗ 
quires the Pariſh to whom it is direcked to receive them 02 
cither of them, which it was ſald, was uncertain ; fo2 acco2d- 
ing as it ſtands there, the receiving one of them only would 


be ſufficient. But the Court ſald that there was Reaſon koz 


ariſh ſhould receive one only, if both could not be found to be- 
ong to them. A third, that the County is in the Margin only, 
and not mentioned in the Body of the Oder. And this Excep⸗ 
tion, M2. Abney ſuld, had been allowed on his Motion in the 
Caſe of The King and The Inhabitants of Aydelthorp and ſome 
others. Mz. Strange (att, in thoſe Caſes poſſibly there was no Re- 
ference tothe Margin, as here there is. But the Chief Juſtice 
ſeemed to think this Exception fatal, and he mentioned the Caſe 
of The King and Auſtin, in which he thought this had been allow- 
ed. Then another Exception was taken, which the whole Court 
allowed; and that was, that the Statute of 2 H. 5. requires 
theſe Selllons to be held at ſtated Times, and the Feaſt of 


Part) it in that Manner; fo2 the Deſign was, that the 


St. Thomas the _— is one of them; but it appears that 


this Seſſions was not held within a Week after that Day, 
and though it is ſatd per adjournment”, it does not appear to be 
within the Time. Accozdingly the Oder was going o be quaſh- 
ed; but Mz. Abney making a P2opoſal, that the whole Merits 
might be referred to a Judge of Aſſiſe, the Court did nothing 
in it. Sid. 312. 1 Ven. 116. 


Smith and Lutwiche. 


HE Plaintiff declared againſt the Defendant by the Name How far the 
of Richard Lutwiche. The Defendant pleads that his Name cons — 
is Lutwiche and not Lutwick. Upon which M2. Strange moved — — 
it might be let ade. CUhtch was done accozdingly, datement- 


Anonymus. 


| fo an Aﬀton by two Partners fo; Goods ſold and delivered, How far tho 
the Plea in Abatement was, that one of them died pending Court will 


the Sut . The Court accozdingly ſet tt aſide; (oz they — . 


batement. 


the Statute of 8 & 9 W. 10. 7. Declares that theſe Sults ſhal 
of luck d — ſuch Cauſe; and this is an implicit Diſallowance 
uch Plea, 


© 
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ſome particular Things. But that he ob 


» — 


Dr. Snape and The Biſhop of Lincoln. 


vide aute 93. T H E Chief Juſtice delivered now the Reſolution of the Court 


upon this Caſe. Pe ſatd, the puncipal Matter they relicd 
upon was the ſame with that in Philips and Berry's Cafe, 4 Mod. 
that where-ever a general Uiſito2 ts appointed, and his Time 
fo} viſiting is p2eſcribed to particular ſtated Times, the Court 
will always conſtrue that to be underſtood of His viſiting ex 
officio, aun not to hinder his coming in at other Times upon a 
puvale Appeal, unleſs there are dire# Negative Wozds to that 
Cffe#. For if it was not fo2 ſuch a Conftruiton, the Body 
would be left without any Redzeſs in the mean Time. be 
ſaid too, that the Reafon of that Reſolution warranted them 
in another they made, that where-ever a Cifito2 is appointen 
only to particular Purpoles, and his Time of Uiſiting confin'y 
ih 8 Manner, they will always conſtrue it with the Oiſtinckl⸗ 
on bekoſe mentioned. De obſerved too, that the Biſhop in the 


pielent Cale was general Uiſitoz; foz the Tlozds in the Re⸗ 


cital in the Statute of Giſitation make htm ſo; and the Con- 
cluſion reckons up all the Jnſtances, which it can be ſuppoſed 
there may be occaſion to: exerciſing this Anthozity. But tho' 
it had not they were pet of Opinion, a certain Number of 
rticular In ances would not have circumſcribed the general 
urtodidton befoze given. And here he thought a p2opet Rule 
might be applied, that where particular CUo2ds are in the ſame 
entence, which the general = are in, they map be con: 
ſtrued to abüdge the Senſe of them; but where thep are in di⸗ 
ind Clauſes, the ſecond (hall only be conſtrued as a looſe Enu⸗ 
meration ; and 
* d ſo much Accuracy was not obſerved as now there ts. 
hen ag to the Negative CWozds ſo much inſiſted on, the 
were of Opinton, they did not at all refer to this Right, which 
is now claimed, as ne, fo2 the Wozdg are quoad alia that 
what is menttoned as Cit 79; but rhep thought they might 
well refer to the general Notton, whtch was at that Time 
received, of his viliting as DOzdinary, The Chief Juſtice then 
gave an Anſwer to ſome of the main Obzecklons. The firſt, he 
took Notice of, was the Pꝛovoſt's being * himſelf as to 
erved could not 
be; fo2 the Biſhop has undoubtedly a Right of controuling 
what be has done, when he comes in upon a general Ciiſitation, 
and all Cltfirozs are neceſſarily, tn the very Motion of the 
CUo2ds, final Judges. Then as to the Objetton about the Oath, 
he ſatd it was determined that would not bind = Party in 
Appelford's Caſe, and in Colworth's cited in that of Philips and 
Berry. But beſides, in the 34" Cale = Oath is far from 
being general; fon it 18, that he will not Appeal, when he ſhall 


be puniſhed ſecundum Exigentiam Staturorum. However there is 


one good Effet that this Oath — have, that ik the appear 

be found unjuſt, tt will be good Caule to erpel him. Foz theſe 

Reaſons, be laid, the Court were reſolved, that a Conſulta- 

tion ſhould be awarded. Clpon which M7. Harding, as Countel 

foz the Biſhop laid, he dtd not know, but it might be p2oper 
I a : 


elpecially too in anttent CUritings, where per- 
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to move fo Coſts, Put the Court obſerved, that they could 
not give Coſts, but where ſome Ack of Parliament has allow⸗ 
ed them. And then M2, Strange ſaid, that the Statute of Ring 
william does give Coſts on Oremurrer in Pꝛohibitton. pon 
which the Court told them, that if ſo, they had a Right to 
them without making this Application. 


Anonymus. 


Erjeant Darnel moved fo2 a Mandamus to be directen to the How far « 

O capo and Aldermen of the City of London, to reſt02e one — 5 
Edmund Turner to the Office of Woodward; becauſe it ts an Of- granted for 
fice in which he had a Freehold. But the Court ſaid, that che reforing 
that Reaſon would not do, unleſs the Office was of a Pub an Officer. 
lick Nature. And then an Affidavit was read, _ affirmed it 

to be a publick Office. But the Court ſatd, that would not 

do neither; koz it is neceſſary, that the Aludabit ſhould ſet 

fo:th (ome particular Marks to ſhew it is ſuch an Office. And 

Judge Reynolds took a Difference between ſuch Offices, which 

are Parts of the Cozpozation, and concern the publick Govern- 

ment of the Body, and thoſe that are only Beneficial Offces, 
belonging to the Cozpozation. And accozdingly they told him, 

he muſt move it again. 


The King and Mouſeley and Syms. 


t Rule to ſhew Cauſe, why an Jnfozmation ſhould not go Ho» es 
againſt the Defendants fo} an inhuman Aſſault ; the Coin. Conn wt 
ſel produced Aﬀidavits of the Parties themſelves, by which meien 
they politively denied, they had any Hand in it; and likewiſe for« Battery. 
Iffidavits of other indifferent Perſons, by which it appeared | 
they could not have committed it in Point of Time and Place. 
But Judge Reynolds laid, that Circumſtances of Time and 
glace are not ſo very material in Caſes of this Nature ; fo2 the 
njury the Pꝛoſccutoz received, might very well occaſion his 
being not ſo era# in theſe Particulars. And the Court ſaid, 
the Aſſault is very outragious; fo2 it is the cutting a Man's 
That, and leaving him fo2 dead, merely out of Malice; 
and therefoze thep thought the Rule ought to be abſolute, that 
the Offence map be trie 


The King and Johnſon. 


HE Þ1iſoner was now tried at the Bar upon the Indick⸗ Vide ante 
menk of High Treaſon. The Charge agalnſt him was foz 9.9,“ 
filing and waſhing the current Coin of the Kingdom againſt * 
the Fozm of the tute 5 Eliz. 11: The Evidence of one 
Kelly was the p2incipal Teſtimony on which the Counſel fo 
the King relied. And againſt >7 Evidence being allowed a 
all the Puſoner objeFed, that he was already convifted fo? ut 


* 


tering falle Money, knowing it to be ſo; which was an Ok⸗ 
fence ſo very p2ejudictal to publick Credit, that his Ceſtimon 
never ought to be admitted in publick Ptoſecutions, An 
his Counſel being admitted to fpeak to this Point, they old, 


1 
\ 
\ 
* ö 
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they relied upon the Authonty of Co. Lie. 61. But the Court 
ſatd, the Offences there mentloned are chiefly ſuch as bzing | 
Scandal and Contempt upon the Perſons, committing them; | 

| 


and the Reaſon, which that Rule is founded upon, ts that que 
ſunt minoris Culpæ ſunt majoris Infamiæ. But in the preſent Caſe, 
they ſaid, the Judgment is only, that he ſhall be fined and im⸗ 
p2iſoned fo2 what he did, and nothing af an infamous Puniſh: 
ment. (pon which the Court allowedof his Teſttmony ; and 
then he gave full Evidence againſt the JIztfoner. The Attozney 
Gciicral then went on and lad befoze the Jury ſeveral Circum- 
ſtances in Coprobozation of this Witneſs. And one was, that 
an Inkozmation had been made befoze a Juſtice of Peace by this 
Perſon of the P2iſoner's being gutlty of this Crime; and uvon 
that a CUarrant was made to ſeiſe the Tools and other Jnſtru- 
ments, which might be found fo2 this Purpoſe ; Gold Dutt, 
and a File, he ſaid, vere found in his Lodgings; and pet he 
made a Letter of Attozney to one of the o erlons that ſeiſed 
them and to another, to gather in his Efteits, by Uirtue of 
which 228 theſe very Things were got up again; koz if 
the Juſtice of Jeace, who kept them in his PPoſſeſion had not 
delivered them up, he was thꝛeatned to be fuer. But the Court 
ſaid, they could not allow of this to be given in Evidence; 
unleſs the Puſoner had given the Attozney particular Direct. 
ong to take theſe particular Goods. Foz they lald, in Civil 
Caſcs, they do indeed allow of a General Letter of Attozney 
being good Evidence of the Attozney's ating by Fo2ce of it. 
But in Criminal Caſes, this would be a dangerous Pꝛopoſi, 
tion; that a Perſon that receives an Authozity from another 
ſhall be able to coarge the Pcrſon criminally, from whom he re- 
celves it. The P2ztſoner then entred upon his Evidence; and 
what he relied upon was, that the only CUittneſs, in a Manner 
againſt him, was a sderkon of that p2ofligate Charaftcr, as he 
was not to be belteved ; and that he had declared ſeveral Cimes 
befoze a great many Witneſſes, that he had nothing of Truth to 
charge the P2iſoncr with; but vet that he would do it, becauſe 
by — 2 he was pꝛomiled his Liberty. To this the Attozney 
General, by way of Reply, desired Leave to lay befoze the Court 
the Infozmatton mentioned befoze ; by which it would appear, 
— incredible it was, that a Perſon who had given this In⸗ 
ozmation upon Dath ſome Time befoze, ſhould afterwards 
deny that he knew any Thing of the Matter in the hat this of 


ſeveral indifferent Perſons. Judge Page thought that this C- 
vidence was very material and neceſſary ; fo2 the Evidence ko; 
lit the Puloner could by no Means ſo effcaually be taken off by a 
is dreck Negative Dath to the contrary. And he laid, ik the 
i Caſe had been, that the Evidence had ſwoze that Kelly own'D 
{ this to be a new trump'd up Stozy about a Month ago, it 
f was evident, the Court would allow of this Jnfozmation tv 
lit. be given in Evidence, tf it could appear by the Date of tt to 
11 be given a Cwelve⸗ Month. But the thzce other Judges were 
fe of a different Opinion ; foz they ſaid, it was a conſtant Rule 
1 of Evidence in Þigh Treaſon, never to allow of thele Jnto?- 
| mattons to be pzoduced upon the Trial. Foz as this is a Crime 

of the bigheſt Mature the Law knows of, it will not allow. 5 
4 8 


delivering their Opinton in this Manner, the 
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Evidence to be given, that the Party has been accuſed of this 
Offence ; but requires, that he ſhall now be accuſed of it. Ac⸗ 
codingly they would not allow of this Matter to be given in 
Evidence; but pet, ther ſald, the Counſel fo2 the Ring might 
call again their Pꝛincipal Evidence, and examine him to this 

oint viva voce, whether he did make ſuch a Confeſſion, 02 not. 

pon this whole Matter the Court left the Circumſfances to 
the Conſideration of the Jury, and they bzought him in Not 


guilty. 
Baldwin and Morgan. 


O Rule to ſhew Cauſe, why it ſhould not be referred to the Ho» far 
Maſter, to ſee how much the Plaintiff had received from | 


+. 


the Scire facias agatnſt the Ball. And M2. Strange ſatd, that Coſts 
were in 1 —— aſe allowable; fo2 there was a much ſtronger 
one than this in the late Qucen's Time, that of Wale and Jr: 
ling; where the Court was of Dpinton, that upon a Deken⸗ 
dant's Pleading a bad Plea in the Common Pleas, and Judg- 
ment, given fo2 him, reverſed upon that Account; the Ball to 
the ſecond Aﬀton ſhould pay the Coſts the Defendant put the 
laintiff to in the firſt; and otherwiſe they refuſed to ſfay the 
20ceedings. But the Chief Juſt. and J. Ran ſaid, that 
they thought it a p2etty ertraozdinary Caſe, And in the pzinci⸗ 
pal Queſtton the whole Court agreed, that no Coſts were to be 
paſd upon the Scire facias ag this Caſe is, becauſe the Bail did 
not appear to it. And this Difference between where they do ap- 
pear to it, and where not, they ſald, was warranted by the 
Statute of 8 & 9 Will. 3. cap. 10. Then another Thing was 
menttoned by the Counſel, that at leaſt in Equity and good 
Conſcience the Bail ought to pay Coſts; and therefoze this 
Court would not indulge them with this ſummary Method of 
Proceeding, but Leave them to their Acton at Law, without 
they would make an Allowance fo2 them. But the Court ſaid, 
that the Batl's having Reſtitutton of the Dverplus was 
what by Law they were intitled to. And they did not know 
that tn any Caſe they required Coſts to be allowed, bu 
where a Statute has given them. mer upon the Court 
laintiff's Coun⸗ 
ſel ſatd, they would pay them back the Dverplus, without deduck⸗ 
Ing the Coſts, pon this the Rule was not made abſolute. 
Note; The Court ſaid, they did not know but this Caſe 
might have been different, if it had been upon a Recogniſance 
in the Common Pleas, and the Execution had been only foz fo 
mich as was recovered; there they thought the Court might 
ullow Coſts to be — upon the Scire facias in any Caſe, where 
they would not make up the Sum recovered moze than the Re- 
conniſunce, Becauſe a Court of Equity would hinder a Plain- 
tift recovering moe than the Judgment; and yet eber d cer · 
tatnly allow Coſts there. But in the pzeſent Caſe they ſaid E⸗ 


quity would give no Coſte. 
The 


Coſt 
ow 


the Ball, moze than he ought, the Counſel ſald, that they were . 
willing to reſtoze what they had received upon the Execution seire facias 
mo2e than their — ge Ball they might be allowed Coſts upon «gaioft Bail. 
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able or 
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The King and The Mayor, Bailiffs and Commonalty of 


Exeter. 


AID DAVITS being now „ that the Banks ok the 

River were much out of Repair, and that it would be very 
miſchievous (f there was not ſome ſpeedy Reltcf given, the 
Court made the Rule abſolute. | | 


| Anonymus. | 
How far the NN R Coſins had had a Note given him, but it was upon a 
Court will certain Condition; he bungs an Ation upon it againſt the 


grantor" Tdozſee; and tears off the Condition. Cpou which an Jnfoz- 
tion far a mation was moved fo? againſt him foz this Fraud. And the 


Cheat. Court made a Rule to ſghew Caule. 


Goodchild and Cayward. 


R. Fazakerly came now to ſhew Cauſe, why the Writ of 
Erecution ſhould not be ſct aſide againſt the Batl. And 
the Court was of Dpinion with him, that the Erecution was 
regular. Foz they ſacd, it was clear, that Debt would lie upon 
this Recogniſance; and in ſuch Aion they did not ſee, but there 
muſt be the ſame Remedy, as in otber Aälons of Debt; and 
conſegirently (f this had been the Caſe, that Debt had been 
dzought, they couſd not (ce, but the Body of the Bail would be 
Havle to Execution. Then they obſerved, that the taking this 
immediate Remedy upon the Reconniſance can make no £Olffe- 
rence. Eſpecially too-ag the conſlant JPd2aMice has been to al- 
low Erecutions agatiuſt the Body upon theſe Reconniſances in 
(Urtts of Erro, they thought tt was petty clear, that the Exc- 
cutton was right. Upon which M7. Strange made two other Ob⸗ 
jeftions againſt the Regulartty of this Erccution. One was 
that the Judgment againſt the Puncipal was above a Tuelve- 
month befo2ze Piocecdings againſt the Bail, and pet it was not 
revived by any $cire ſacias. To thts the Court anſwered, that 

re had been Pꝛoceedings againſt the J22ztnctpal by Fieri facias's 
mmediatety atter Judgment, and fo it 1 y ſcveral of 
them, that were brought into Court. De then fatd, that theſe 

Fieri facias's might have been taken out not above two oz th2ce 
Daps ago; and beſives here are no Continuances entred up 
{ince the Judgment. Cpon which the Conrt obſerved, that the 
Plant might file them when he would; and to the other, 
the Platntiff might enter them up whenever he plealed. And 

is they ſaid, had been allowed even after a Crit of Crro? 

None t. Che (ccond Obfedton was, that the Capias againſt the 
Ball was marked fo? 25 1. only, and yer the PlainttM Had (cviev 

291. The Court ſald, that muſt go befoze che Matter, 


4 Grandey 
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Grandey and Wiltſhire. 


HE Counſel moved this Caſe agaſn, which is befoze in 
Page 117. and he (aſd the Count, he relfed upon, was that 
which charges the Defendant with ſpolling unam ſtruem, Anglice 
a Pap-rick. Now this does not appear to be annered to hy 
E 


Freehold, but only a perſonal Chattel, which ſtood upon t 
Gzound, and full Coſts are always allowed in ſuch Caſes. C 
Court ſeemed.to think the Diſtinf#fon was right. But thep 
poubted, whether ſtrues was a p2oper Latin M 1fo2 a Þap»rick; 
fo2 it gutes a Bundle in general, and not „ Bundle of Pap; vide ante 
but ſtrues fœni ts the pzoper Expzeſſion. Upon epis it ſtood over. 117: 

* f 


The King and Penſax. 


of Rule to ſhew Cauſe, why an JndiFment Could not be Wher Gia 
quaſh d, two Exceptions were taken to it. One, that it wag not be ſaid 
upon the Stat. of 1 Jac. 1. cap. 19, foi making Caps and Þats 1 Þe * 82 
not having ſerved an Appzenriceſhip; whereas the Statute pon 1 Jae. 
creates a new Offence, and appoints certain particular Reme- . 12 
dies, of which this is not one; and therefoze it is not allowable. 
The other, that the Statute of 21 Jac. 1. cap. 4. requires all 
Noſecutions upon Penal Statutes to be bzought in the true 
County; 17 this was 2 in Middleſex, and the Cape 

of it aroſe in London; and the 110 Bench is no moze pziut⸗ 

leged in theſe Caſes, than other Courts. To this Purpoſe 
the Caſes of the King and Gall, and the Ring and Hicks, 1 Salk. 
were relied on. Both theſe Exceptions were allowed by the 
Court, and ſo the Indickment was quaſhed.. | 


Bret and Hillars. 


= a. Writ of Erro2 upon a Judgment in the Common Pleas, How far « 
Erception was taken to the Declaration, fo2 that the Oeten- _ 
dant's Name was uſed inſtead of the Platntiff's in the pyucipal n de laid 
Part of it; fo2 as it ſtands there, the Benefit is laid £0_Pe ip to be cured 
the Plaintiff, and not the Tefendant, and pet that the Wefen- after « Ver- 
dant p2zomiſed, The Court ſaid, as this is only Robertus In- —— 16 & 
tead of Rogerus, aud it 1s Right in-tbe other Parts of the i 
claration, it is helped by the Statute of 16 & 17 Car. 2. cap. 8. hx 
Vide Sid. 49, 6 Mod. 265. 1 Salk. 24. 1 Mod. 42. Salk. 324. 
N. B. 1. 322, Skin. 591. 2 Cro. 586. 


Anonymus. 
| How far « 


HE Copy of the Iſſue was left in this Caſe with the Defen- Perſon can- 
dant Cie; and the Plaintiſf's Attozney ſigned Judgment, vor fign 
becauſe it was not paid fo2 in Time. The Court ſaid, that this 7 4 
was a Snap; (o ſet the Judgment aſide. And they ſeemed 175 r my 
think, that they ſhould have done the ſame, if it had heen with Copy of the 

Idue. 
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with the Defendant himlelk: And in Michaelmas-Term after the 


Court declared, that a Service upon the Party himſelf is bo 


gular ; but it muſt be upon his Attozney, 


Goodright and Hart. 


How far in N Motion that the Defendants tn Ejeftment might appear 
3 O and plead inſtanter; M2. Fazakerly ſatd, that the boten fo? 
cellary, that MAaKINg (tf was, that by this Means they might go to iſſue pye. 
iſſue Mould (ently; and (0 move fo2 a Trial at Bar this Term, in oder 
be join'd be- that it may come on the nert. But the Court fad, in Ejeäkments 
fore « Trisl it is never neceſſary, that Iſſue ſhould be joined befoze a Motion 


aver le to2 a Trial at Var; though in all other Caſes it 1s. 


moved for. 


Hemry and Berklet. 


What ſhall FN Etro _ a Judgment in the Court of Litchfield, My, 
hea yood 1 Parker took two Exceptions; one was to the firſt Count, kon 
upon a pro- its being upon a p2zomiſſozy Note fo2 Galue recefved, and yet 
miſſory lo Venue lald where the Clalue was recetved; the other was to 
Note, not the ſecond Count, fo2 its being upon a Compuraſſer, and pet no 
— Venue lald, where the ſeveral Items of the Account aroſe; where- 
—— as, he ſaid, that was neceſſary to be ſet fo2th, in ozder that 
Venue in there might be a Conſideration ſhewn fo2 this Action. Che firſt 
ſome Party {Dbjeftton was caſily — over; becauſe it would have been a Ca- 
of it. ttance to have lain the Note in any other ap. And to the 
other the Court obſerved, that —_ is neceſſary to be (et 
fozth in a Declaration, but what is the Cauſe of the Acton; 
and the Cauſe of an Ackion is that which ts neceſſary to be p20- 
duced in Evidence upon a Trial. Mow Here they (ain, the 
Cauſe of Ackton ts the ſtated Account; and that 1s of 1t[elf a 
ſufficient Confidcration to found an Aſſumpſit upon; and the 
ſeveral Items of it are of no manner of uſe in ſuch Caſe 
upon this Aﬀton. And Judge Reynolds obſcrved, that an Ac. 
' Ccunt adiuſted docs not only carry with it a Conſideration fo? 
a new Aſumpſir, but lihewiſe ertingutſhes the Remedy, that lay 
upon the Account betozr. Accozdingly they affirmed the 4udg- 

ment. Salk. 208. | 


Stephens and Houghton. 


How far an IN Replevin the Defendant avowed fo2 a Diſtreſs taken upon 
oy an Amercement in a Court-Leet in a Pieſentment koz ma- 
bishin king and ſelling Bzead, not having ſufficient Weight, Severe! 
made upon Exceptions were now taken to the A vou. Firſt, fo2 that two 
« Dire Courts Leet were ſet out th the Avow2y to be in one Pear, and 


for an A- pet * Court was laid to be per Adjournamentum in that 
. ee 5 whereas but two Courts Leet only can be in one Pear; 
ndeed the Counſel ſatd the Adjournment was latd to be 1ecun- 


dum conſvetudinem; but that was not full enough. 9 Sorend 
5 
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was, Admitting the firſt Exception not to be good, that yet the 
Court by Adjournment muſt have Relation to the Day on whic 

the firſt Court was held, whereas one of the Offences fo; whic 

the Avow2y ts, is laid to be after the firſt Court. A third Ex- 

ception was, that 'tis laid that the Jury ſet the Amercement, 

whereas they could only affeer it. A Fourth, that it was only 

ſet out, quod præſentatum fuit, that the laintiff did the Dffence, 

without averring that ye really did it. And to this Res : 
Salk. 107. was cited. The laſt was, that one Diſtreſs ts taken ; 
fo: thiee Amercements, whereas the Diſtreſſes ought to have 

been (ſeveral; fo2 otherwiſe, if any of the Amercements ſhould 
not be good, the Platntiff could not have a Return of any Part 
of the Otſtreſs. To the firſt of theſe Exceptions, Mz. Wynn 
laid, that an Adjournment fs incident to every Court, and 
therefoze the Setting out the Adjournment in the Banner as is 

done is well enough. To the others he deſired a Day to give 

an Anſwer to them, which the Court accozdingly allow'd. vi poſt _ 


Anonymus. 


6 7 Rule to ſhew Cauſe, why an Inkozmation in the Mature What are 
of a Quo Warranto ſhould not go againſt certain Perſons ob ber. 
fo: clatming to be Burgeſles of the Bozough of Chriſtchurch in re not bound 
the County of Southampton; the Attozney General ſaid, that the 10 qualify 
Foundation of this Rule was, that they had not received the within the 
Sacrament, no2 taken the Daths within the Time limited; ſeveral Sta- 
whereas he obſerved, that the Burgefſes of this Town were 

only the Freemen of it; and therefoze it cannot be requiſite fo2 

them to go thzough theſe Ceremonies; becauſe the ſeveral Sta- 

tutes that relate to theſe Matters ſpeak only of Dffices of P20- 

fit 02 of Truſt, The Court were of the ſame Opinton, and ſo 
viſcharged the Rule. And Judge Reynolds fuld, in the Cam- 

bridge Caſe, which he was of Counſel tn, tt was doubted whe- 
ther Common-Council Men were within theſeStatutes, thougb 
at laſt it was determined that they were. 


Spurling and Allen. 


A Rule was made upon a Juſtice of Peace to anſwer the What Prin 
Matters vf an Aﬀidavit, fo; committing a P2iſoner of the „ be cn 
King's Bench to the County Gaol. Now his Counſel ſatd, ined co. 
that Complaint was made to the Juſtice + a Beach of the 

Peace, and he could not commit him to the Ring's Bench; 

and therefoze he was obliged to ſend him to the County-Gaol ; 

and eſpecially too in the p2eſent Caſe, this could not be a 

Fault in htm, becauſe the County-Gaol is within the Rules of 

the other Puſon. But the Court ſafd, that it was true indeed 

the Juſtice could not commit the Pziſoner to the Marchal; dät 

he might and ought to have charged him in Cuſtody of the Yar- 

ſhal; and this ts the common Caſe in Inditments. They ob- 

ſerved too, that though in general a Perſon in the Rules of the 

Priſon is conſidered to be within the 94 itſelf; pet in this 
&cſpeit he cannot, becauſe the It ice has taken him —_ 


— 
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the — ok the Parthal, and put him under another. and 
conſequently he is gullty of an Eſcape. But that the Court 
ſald, they had nothing to do with; they were only to conſider, 
that here was a Wrong done in faking a Perſon out of their 
Pen; but pet as it appeared to be only a Miſfake in Judg⸗ 

ent in the Juſſice, they would not make the Rule abſoſute. 
However his Connſel conſented to pay the Parſhal 335 Coſts he 
was at in getting his Piſoner again, upon the Marſhal's a. 
greetng not to bytng an Aﬀton of Elcape agatnſt htm. 


The King and The Inhabitants of St. Botolph's Aldgate. 


W hat hall GErjeant Corbet took two Erceptions to an D2der of Remo“ 
no! de fad 1.) val of ſome Chlldꝛen. One, that thetr Age was not men. 
oder © tfon'd. The other, that tt was direited to the Overſeers, and | 
© Removal, not (atd, to the Overſeers of _= 13002, Co the Firſt the Court / 
8. lald, that it does not appear, but the Chiſdzen may got a 
| new Settlement to themſelves; and this Exception ha 


often over-ruled. To the other, they ſaid, that there are no 
other Dverſcers, but thoſe or he Pbch. 


The King and The Borough of Plymouth. 


vide ante 81. Nother Mandamus mas now moved foz of the ſame Soft 
with that before x becauſe the Cozpozation was divided up⸗ 

on the Eletton they went to in Purſuance of the other Mandamus; 

ſq that ft had no effeck. The other Side ſald, they ſhould make 
a Retiirn to the firſt within a few Days, and therekoze there was 
nd Reaſon foz the Court to grant it pet. However they made a 
Rule to ſhew Cauſe; but they ſaid, they could not grant it im- 
mediately; as they do in other Mandamus's; becauſe there muſt be 
n — ay put into the Urit to require them to go to an 
Cleftton'on, And afterwards the Court made it abſolute, 


The King and Roberts. 


Vide the Caſe T HE Defendant was one of thoſe the Attachment was grant- 
of Davie and ed againſt, in the Caſe of Davie and Davie; and being now 
Vavie, ante yought up upon tt, he moved to be diſcharged; vecauſe the Per- 
= fon, who was immediatelp injured, was dead. But the Court 
' Catd, the Offence he was chatged with, was not a bare Jury 

ta the Party, dut a Contempt to the Court; and therefoze not 

like the Cate of a Perſon bound in Articles of the Peace; fo? 

there, when the Perſon, who p2ayed the Security, ts dead, the 

ulttmate Deſign of the Recogniſance is over. Apon which they 

ordered him to find Surettes oz ſtand committed. But upon 

his offering to go befoze the Maſter, and the other Side con 


ce ting, he was diſcharged, 


Jones and Dale and others. 


How far \ üts Was an Cjetment. And the Caſe was, that one 
be laid io bo Charles Morgan was leiſed of the Lands in Queſtion im 


duly execu- Fee, and {evted a Fine of them to the Ciſe of dimm ta Tail, 
ted, or not, N 3 / with 
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with ſeveral Remainders over, reſerving to himſelf a Power 
of appointing the Reſidue of the Uſes by Deed oz Will, ſo as 
the ſame ſhould be ſealed and ſybfcribed by him in the P2eſence 
of thhre CUlitneſſes. Mow the Jury find, that he did make a 
Deviſe of the Lands by his Mill, watt with his own Þand, 
which was ſealed in the Pꝛeſence of thzee CUlitneſſes, but then 
it was not ſubſcribed in their Pꝛeſence; but the Deviſoz told 
them he had ſubſcribed the Ulli himſelf already (which the Jury 
find he really had) and ſo Deſired them to put their Mames tg 
t. which they did. Mow the Doubt referred to the Court wag, 


whether this was a good Erecution of the Power oz not. T 


Court gave na Relolution in this Caſe; pet all the Judges 
gave their ſeveral Opinions, that this Power was not welt 
crecuted, Foz they ſatd, that the Subſcribing in the Pꝛeſence 
of the (Witneſſes ſeemed to be as eſſential to the Erecution as 
the Sealing befoze them. And Judge Reynolds ſafd, = - 
could not ſee, how the Deviſoz's telling the Witneſſes, that he 

d ſubſcribed the Will, could be equivalent to his aFual ſub- 

ibing it in their P2eſence. Judge Page and Judge Probyn 
both admitted, that his CUriting his Name juſt under the 
Gill, (accozding to the Pietue Impozt of the wo2d Subſcribing) 
was not neceſſary; fo2 if it had been put at the Top, on the 
Side, 02 on the Back, it would have been all the ſame. To 
this Purpdſe Judge Page cited a Caſe, — — he remembered, 
where a Man was indicked fo2 fozgtng and indozüng a Note; 
and it was held by all the Judges in Derjeants Inn, that his 
eraſing a Memorandum which was made in red Letters of Part 
of the Note patd off, which was at the Bottom of it, though 
he did not eraſe the Back of it, was ſufficient Evidence to ſup⸗ 
pozt the Tydit#ment of Fo2ging and Indozüng it. And this was 
eben an Indicment of Felony upon the Statute of 5 Ann. c. 33. 


Theſe Points (ſeemed to be the main ones, that were mentioned Videthenext 
Caſe. 


in the Argument of this Caſe, and co it food over. 
Jones and Dale. | 


R. Fazakerly was now Counſel fo2 the Plaintiff. He divi- Vide the 


ded his Argument into two Parts; 
itſelf; the other ag to the Erecutton of it. To the Power, he 
lald, the CUlo2ds of it were; After the Determination of ſuch E- 
ſtates I give my Lands to ſuch Perſon and Perſons, as I ſhall by 
any Deed or Deeds, Will or Wills ſealed and ſubſcribed in the 
Preſence of three Witneſſes declare, limit and appoint. Mow he 
obſerved, that the Intent of the Party was evidently with him 

and therefoze as the other Side contended = a firit literal 
Crccutton of an Authozity tn oder to defeat that Intent; he 
ſhould contend fo2 a literal Conſtruitton of the Authozitp, in oz- 
der to ſuppozt it; eſpecially too as it is the Conſtruitton of one 
over a Pcrſon's own Eſtate. The Conſtrutton he mentioned was 
by making a Bzeak upon the Mozd ſubſcribed; and ſo, that the 


Intent ſhöuld be, that the Lands ſhould go to ſuch Perſons as, 


he ſhould - qr in the 1 of thzee Witneſſes by any 
Oeed 02 TUtiI ſealed and (ubſcribed. Now he obſerved, tha 
accozding to this Conſtrutton the Power was clearly — ; 


one as to the Power former Caſe, 


* 
5 
* 
3 
* 
B 
ot 
5 
* 


* 
* 
L 
4 
* 
4 
= 
[? j 
Ls 
x 
X 
2 | 
L 
_—_ _. 
1 
1 
- RB 
- 
N 
Fr 
3 
2 
. 
= 
8 
8. 
143 
=. 
+ 
* 
19 
| F: 
2 
* 
- * 
i : 
*Y 
* 
1 
id 
* 
3 + 
: 


- — 


132 


Term. Hill. 2 Geo. Il 1728. 


fo? 14 the Til was not lublcribed in the ſrit derivative 
Senle of the Tlozd; pet there was a ſuffictent Aſſent in irt 
ting given to the Jnſtrument, that it ſhould be hig ill, 
by his atteſting it with his own Hand in this Manner, 
ſealed and delivered as the true CUI of Charles Morgan, in the 
Pielente of us whoſe Names are underwzitten. And the Uri. 
ting of his Name itſelf in the Body of the CUIll was ſuffictent, 
So ig 3 Lev. 1. But however, he ſald, he would follow the 
Counſel of the other Side in their own Clay, and take the 
Conſtrudton of the Power in the-ſame Senſe as they contended 
fo; and yet be hoped he ſhould be able to maintain, that the 
Power was well purſued. Foz he took Notice, _ ſealed it 
was even in the Pꝛeſence of the CUitneſſes; ſubſcribed it was, 
02 what _—y amounts to _ ſo; and delivered in this Wan- 
ner befoze them, as his Laſt Will and Teſtament. In Senſe 
thcrefoze, be ſald, the Power was complied with, And that 
theſe over a Man's own Eſtate need not be la accozding to the 
Letter of the Clozds, he*ctted ſeveral Caſes, Littleton's Rep, 
23. A Copyholder ſurrenders to the Ciſe of His CTIi1l, ſo as it 
be left in the Hands of one Moſs. The Taltll was not lekt in the 
{)ants of Moſs, and pet it was held to be well enough. Moſs 
indeed was dead at the Time of the Making of the Uill ; but 
that he conceived could make no Oiffcrence; tif, as the other 
Dide contend foz, Authozities muſt be taken accozding to the 
CUo2ds; fo2 he might have Confidence in Moſs, and in no other 
Werſon, that he would keep his CUI ſecurely. A Caſe too in 
Skinner 427. he relied upon. There a Man made a Settlement 


of his Lands, reſerving to htmſelf a Power of making Leaſes, 


rendung Rent. A Leaſe was made without any ſuch Render, 
and pet held good. mu laſt Authozity upon this Head was out 
of Raymond 295. A Man ſettled his Lands to particular Ciſes, 
with Power to revoke them by erp2eſs TWio2ds ;, he deviſes the 
Lands to other Ciſes, and that was held a good Execution of 
the Power. Theſe authozittes, he lald, were a Pꝛoof, that, 
tho' a Perſon does not (ſatisfy even the legal Effet of a Power, 
the Power may in ſome Caſes be well complied with. But in 
the pꝛeſent one the legal Effeſt is (ſatisfied; foz a Sealing is in 
Law a Signing, and a Signing 1s a Dubſcriptton. Now that 
a Dealing does in Law amount to this, he reſted upon the firſt 
Cale in Lev. 3. where Sealing a Devtile befoze thꝛee CClitneſſes 
is — a Signing it within the Intent of the Statute of 

rauds, | 

Mr. Wills was Counſel fo2 the Ocfendant. To the firſt 
Boint he argued, that all Inſtruments ought to receive 1 
plain and obvious Conflruion; and to conſtrue the Tull im the 
pꝛelent Caſe 14 to this Rule, muſt be to require, that 
the CUttneſles (hould lee it ſubſcribed. Ie (aid too, that goon 


Reaſon there might be foz a Man's appointing, that an At of 


thts Do2t ſhould be done in ſo ſolemn a Manner; fo2 he might 
know himſelf to be of a Diſpoſition caſp to be perſuaded to do 
Whigs of a ſudden; and theretoze he might pzudently put 
ſuch a Law upon hiniſclf, Co the ſecond Point, he did not 
much contend, but the Writing of his Name tn the Body of 
the Ch might amount to a Subſcription ; but yet be ſtrongly 


3 urged, 
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urgev, that this CUriting ought to have been in the Pꝛeſence of 
the Tlitneſſes. Foz the Court is not to conſiver, whether the 
act was done ſufficiently deliberate; but the Circumſtances of 
Dellberatian, which the Party himſelf has fired on, muſt be re: 
narved. And here he deſired to apply one Rule of Diſfthion, 
which might reconctſe the Books upon this Subjet. Where- 
cuvcr a Power, annered to an Intereſt, requires the Execution 
of it by fuch a particular Inſtrument, it may well be execute 
by another Jnſrument, having the ſame Operation in Point o 
Law; but wherever a Power requires the Execution of it by 
(uch and ſuch particular Circumſtances, thoſe Circumſtances 
muſt be literally complted with. And good Reaſon there may 
be fo2 this Diſttnition; fo2 in the one Caſe the Court may be 
likely to judge what was the Reaſon faz a Man's Tying htmſclf 
un to ſuch particular Fozms; but the other is ſtable to great 
(Incertainties. Cron this Otſtintton, he ſald, he allowed the 
Caſe in Raymond, cited by the other Side, and he applied ſeve- 
ral others to p2ove it. Hob. 312. 10 Rep. 143. But eſpecially 
that of my I 02d Bale and Mountague lately reſolved by all the 
Judges. A Power of Revecatton my Lo2d Bale reſerved to him- 
ſcif; but p2ovided, that ft ſhould be ſigned by fir Witneſſes, 
thire of which ſhould be Pacers, De went to Jamaica, where 
there were no Peers; and there made the Oecd ef Revocation, 
and got it ſigned by ſome of the p2incipal Men of the Jfland; 
and pet it was held, that the Uuthoztty was not purlued. And 
there it was ſald by the Counſel, that my Lo2d Bale on Purpoſe 
put in this Ceremony, becauſe he knew, he ſhould be a good 
Occl influenced to revoke it, and pet intended that the Revoca- 
tion ſhould never take Effect; tho' in Appearance it might ſeem 
to the contrary. Chen to the laſt Obſervation mentioned by the 
other wide, Mz. Wills anſwered, that (ſubſcribing a TUIN and 
(calivg a ui were Ads in their Nature intirelp different ; and 
therctoze tye one could be no Satiskackton of the other. Accoꝛd⸗ 
ingly paaped Judgment fo2 the Dekendant. But the Court 
latd, they would tane ſame Time to conſider ok it, 3 Lev. 87, 
& Ven. 218, 350. Salk. 688. 1 Vern. 83. 2 Vern. 69, 339. 


When a 
Anonymus. Sc ire ſaeias ii 


g brought up- 
Na Scire facias on a Judgment it was moved fo amend on on « Judg- 


Payment of Coſts, by putting in the Wozd Bill taſtead of pens, 0ov | 
Original. The Court ſatd, the proper Motion was to quaſh it, ae 


| - ng 
but refuſed to amend it. B 
4 ſhall be a- 
Dale and Ruſted. mended. 


When a Scirs 
N Motion fo2 the Maſter's Report, of the Trregularity of a facias is 
Scire facias Upon a Judgment, he ſald the Cate was, that brought up- 
an Exccuttir, who was the Defendant, gave a Letter of Atto; 2 
ney to confeſs a Judgment to the Plaintiff, this Judgment an de d 
was — r ge — but never centred upon Recozd; pet ak o de ſuch an 
terwards the Octendant pleaded it in Bar of another Ackion. Irregularicy 
Und now a Scire facias being taken upon it, the Quelflion was, in ſuing ic 
whether it was regular, M2, Fazakerly objeted, that it was; G une 
.to2 the Court has a Power to give the Plaintiff Leave to * Lars 
- . 


a Ground for 


— ett. 
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Vido ante 9). 


Vide ante 
137. 


King's Beneh 
will not grant 


if up nunc pro tunc, and he faid, they would do that, becauſe the 

Defendant has already taken Advantage of it. But the Court 

obſerved, that the pzeſent Matter befoze them was only the Jr, 

regulartty of this Scire facias; and clearly it is ſo, becauſe there 

1 no Judgment cn Reco2d to found it upon. Accozdingly the 
udg ment on the Scire facias was ſet aſide. 5 Mod. 88. 


Anonymus. 


How far the R. Draper moved fo2 a ]ohibition to cap Proceedings in 
dy 


| the Gzeat Seſſions of Angleſey in the Puncipalitp cf 
Wales, upon an Affidavir, that the Oefendant Foulkes had not 
reſided in Wales fo; theſe thee Pears laſt paſt above ten Ca 

at a Ctme, no in this County above four Days, and pet 

was ſued there in a Perſonal Acton, but never appeared to it, 
no was even ſo much as ſummoned. Þe cited a Caſe in Com- 
berbatch 468. where, he ſaid, the Court had granted a Motion of 
this Nature. That was an Afton even concerning Land; a 
Vill was bzought fo2 the Diſcovery of a Deed relating to the 
Title of it; and yet upon ſuch Affidavit, as in the p2eſent Caſe 
the Court granted a P2ohibitton. But the Court took a Dit⸗ 
fetence between Bills of Equity in thoſe Courts, where the 
Remedy ts only upon the Perſon, and Suits at Law, where 
the Remedy ts ſikewtſe pon 0 Man's Piopertv; fo2 in the firſt 
Caſe, ay did admit, that Pꝛohtbittons had gone, and that 
was the Reaſon foz the Cale cited; but never in the other. 
Then as to the Summons, thep ſald, the Affidavit might well 


be underſtood of a perſonal one; and they knew very well, that 


the Method of — in thoſe Courts was only by a genc- 
ral one, by Sticking up a Notice in CUriting, at the Time their 
Courts are opened, of the Names of the Perſons whom Suits 
are commenced againſt; (o that if the Defendant was in Wales 
at the Time of this Summons ſo ſtuck up, the JÞzoceedings 
were clearly regular. Accozdingly they refuſed the Wotton. 


The King and Robinſon. 


2 Defendant now inkozmed the Court, that he had pald 
a E. Chambers 400 l. by ay of Satis fadton of ſo much of 
e 


recutton as the Goods he reſcued vas ſubject to; and 


therefoze he moved that he might have a Rule upon the Sheriff 
to make him a Bill of Sale of theſe Goods, upon Payment of 
the Reſidue of the Money duc on the Appzotſement, The Ccurt 
ar this a reaſonable Motion, ſo made a Rule upon the 
Sheriff and My, Chambers, iv ſhew Cauſe to mozrow, why be 


ſhould not do it. And then they agreed to it. 


Grandey and Wiltſhire, 


M* Gapper now ſaid that he had conſulted Littleton's Dict o- 
nary; and there he found Strucs rendzxcd a Bundle c} 


Þeap of any Thing, a Bow oz Rick vt Pay, &c. and therefoze 
as 74 ma be uted either in a general 02 pat lu ul r Senle, the 
pꝛopet 

4 


of the Anylice tn this Colt was to deter mine in which ; 
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of the Senſes the Party uſed it. Judge Reynolds ſatd, that 
date was a pzoper Rule; but yet in the Ra Caſe the 
Court agreed, that Strues was of one only Signtfication, and 
ſignified p20 erly a Heap in general; and accozdingly they ar- 
reſted the Judgment. Vide Sid. 60. Lev. 48. 


GE Darnel ſhtwed now to the Court by Aﬀdavit, that vide ante 
this Office was of a publick Nature, and the Buſineſs of it 123. 
was to take Care that the CUood and Coal fo2 the Cle of the 

City 6f London be kept accozding to the pꝛoper Aliſe of it; and 

that he is an Officer, who ts admitted by the Mayo! and Alder- 

men of the City of London. He cited too a Pꝛecedent in which 

a Mandamus had been granted in a like Caſe, to reſtoze a Man 

to the Office of Maſfer-weigher of the King's Beam; and a 

Caſe allowed in Comberbatch 347. of the Office of Surveyoꝛ of 

the New-River. QApon theſe PPzecedents the Court put it off a- 

gain to conſider of it a little longer, Vide Sid. 169. 2 Sid. 112. 


4Y 


Short and Scurry. 


HE Defendant obtained a Rule fo2 ſhewing Cauſe, why an How far an 
Habere facias poſſeſſionem and A 2 ad Satisfaciendum ſhould Affdavit 
not be quaſhed. The Exception to both was, that they were — pupae 
returuable die Martis prox' poſt Octabis Sancti Hillarii, which ts ly titled. 
out of Term. Another Erceptton too to the Habere was, that 
inſtead of the CUozdg Scorgius Secundus ft was Georgius Rex. 
Mi. Reeves ſatd as the Gentlemen of the other Side were ſa 
{harp in their Exceptions, he ſhould beg Leave to be ſharp in 
an Exception too; and that was to the Titling of the Affidavits, 
that they were tn a Cauſe between Short and Scurray, whereas 
the true one was Short and Scurry. The Court allowed this Er- 
ceptton, and ſatd that no Indickment of Perjury/could lie upon 
theſe Affidavits, as they are titled. And they ſajd that eadem ſo- 
nantia could not help it in this Caſe; and tovk a Diſttnitfon 
between vifiercnt Paris of the ſame Reco2d, and Aﬀedavits in 
a Accord; koz im the laſt Caſe they will not allow of any Ua- 
riance 02 Amendment. as the Puniſhment of ſwearing falfly is 
lo(cucre. Accozdingly diſcharged the Rule, 


Hick and Strong. 


02 Andrews had taken Compaſſion of thiee Fatherleſs How far the 
Childzen, and bzought them up fo2 ſeveral Years together, Court cannot 


and took Care too of a ſmall Eſtate that fell to them. One of / Frocecdl- 


ings in an K- 


theſe Childzen pꝛov'd diſſolute, and aſügned her Jntcreft in Lew, 

theſe Lands to a Rat-catcher ; who bzought an Ejetment in norwichRand- 

the Common Pleas to recover it. he Court there made a ing ſome Ap- 

Rule by Conſent, that the Proceedings in the Tjeament ſhould — of 

be ſaved, and that Andrews ſhould retain the Land to his own ung a. 

Benefit, till he had reimburſed himſelf to the Ualue of 140]. ce 

which he had laid out upon them. Motwithſtanding which 

this Rat-cotcher brought a new Cjetment in this Court; and 

therckoze, Andrews moved the Court to ſtap the 1 
clpectally 
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eſpectally too ag the Plaintiff was in P2tfon, and therefoze ta. 
king an Attachment at him would ſigntfy nothing. But 
Judge Page obſerved, that if the Plaintiff had entred into any 
Agreement whatſoever not to commence a Suit here, this 

ourt would not have ſtald the Poceedings; fo2 they never 
do it, but where the Conſent was made in a Cauſe here ve. 
1 Accozdingly the Chief Juſtice (abſent J. Reynolls and 
„ Probyn) (ard, that there was much Equity in the Cale; but 


this Court has no Power to do it. 
Shergold and Boſtrick. 


"The Cuſtom A- Habeas Corpus cum cauſa mas direcked to the Mayo2 and She⸗ 


of London 
relating to 
Excecutors. 


1 


Viido poſt 
142. 


Vide ante 
77. 


riffs of London. The Return to it was, that there ts a 
Cuſtom im the City, that if any Perſon in his Life-ttme be in- 
vebtcy to another Perſon within the City upon ſimple Contraif, 
he may bung an Action of Debt againſt the Executoz, and that 
this was the pzeſent Cale. A Procedendo was now moved foz, 
But M2. Agar objerted, that the Return was tnſufficient, both fox 
the Clncertainty 6f it, and the Anrealonablenels of the Cuſtom, 
Co the Clncertainty of tt, no Courts are mentioned, where the 
Action map be byought; and therefoze the City Courts have not 
given themſelves a Jurfsdifton. And nothing ſhall be intended 
to take away the general Relief of the Courts above. To the 
Cnreaſonablencls of the Cuſtom, he lald, in the general Man- 
ner as it ts returned, it muſt affect Strangers as well as Ci 
ttzens ; thoſe that have no Benefit from the Body, as well 
as thotr that have. And it is not agreeable to Tquity, that the 
Accident of a Contrait's being made in a particular 5 ace ſhould 
ſubject an Erccutoz to a particular Pieſudice. De ſatd too, 
that this was not the Caſe of Foreign Attachments; fo2 there 
one Party muſt be a Member of the City; and then it is no 
— that another's contraiting with him (ſhould give ſuch 
other ©-{ittle Inconventence. Judge Reynolds and J. Probyn were 
not in Court, ſo the Chief Juſtice ſatd, that tt would be proper 
to move this again, and that Cons ot the Return ſhould be 
dellvered to the Judges; but o ler ved, that the Return muſt 


not be filed. 


Wilſon and Poulter. 


Erjeant Darnel came now and complained to the Court, that 

the Rule was dawn up Conſent, that the Plaintiff ſhould 
have the 1000]. upon one Part of the Ulerdiit, which muſt be 
intended, that he ſhould have the Benefit of it by taking Ere- 
cutton of it pꝛeſently; and that was the Foundation which made 
them willing to relinquiſh the Hopes of Benefit from the other 
Wart of 1t ; notwithſtanding this the Defendant has bzought 
a CUrit of Erroz upon this Judgment, to hinder them of the 
Benefit even of 2 Part of the Clerdiit, Foz this Reaſon he 
hoped that he ourt would either make the Dekendant dil⸗ 
continue big Writ of Erro2; oz elle alter the Rule that was 
made befoze. But the Court obſerved, that you were contented 
to take Judgment upon this Part of the Uerdit as it — 


4 
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and were afraid to venture the Chance of _ Ns in hopes 
of natning the other; becauſe you doubted, whether you could 
10vc an Aﬀ of Bankrupcy at all; fo that it is clear, the Oe- 
lendant was under no Terms of being confined not to bung 

a CUrtt of Erroz. But becauſe the Court ſaid, that they 
thought it was fit and reaſonable, that the whole ſhould go 
though another Eraminatton befoze the Jury, they made a vide pog 
Rule upon both Parties to attend to Mozrow. 142. 


The King and The Inhabitants of Barnſtable. 


88 Chapel a- few Days 2 applied to the Court koz a How for the 
O Mandamus to be direcked to the Overſeers of the 13002 to — q 
make a Rate. Che Court then ordered him to look koz ze. cannot give 
ccdents. And he now came and tnfozmed them, that he had relicfin cate 
found two, where the Court had granted a Mandamus to make ofanuncqual 
an equal Rate. Put that the Court refuſed to do; becauſe Rate. 

they (aid, if the Rate ſhould be unequal, the proper Remedy 

would be to appeal; and therefoze the granting (ſuch a Manda- 

mus as that would be to take from the Court, which ought 

to recetve Appeals, the Effet of Appealing. And thts, 

they (atd, was refuſed. upon Debate in Dꝛ. Butler's Caſe, rela- 

ting to Sturbridge Falr. But they obſerved, that they might 

well grant a Mandamus to make a Rate in general ; fo2 this 

Court is the pzoper Jurisditton to make Laws be put in Ere⸗ 

cutton; but then, they ſald, an Aﬀtidavit muſt be produced that 

a Nate is wanting; and it then being confeſſed by the Counſel 

that the Affidavit only ſwoze, that the Rate made was unequal 

and parttal, the Court ſaid, they could do noching in it. 


a”_—_——_ 


Anonymus. 


| WI Wills moved fo2 an Jnfo2mation in the Nature of a Quo How far the 


Warranto agatnſt ſeveral Perſons fo2 acting as Freemen of can will 
the City of Glouceſter, not reſiding there at the Time of their 1 arion 
Cleftton, The Point on which this Queſtion turned was, whe. in che Nature 
ther the Co2pozatton, that ts the ating Part of the Body of of « Quo 
of this City, can make mn Freemen. Now, he ob- — 
ſerved, that no Cozpozation can do this, unleſs they have 5 ret. 
a Pieitription oz a Clauſe in their Charter to ſuppozt them ſing the 
in it. But in the p2eſent Caſe, though indeed ber have Power of 
lometimes compltmented Moblemen and others of the firſt Ol- making 
ſfinition with this Pztvtlege, yet that was oy hing con- — of 
nived at, and can be no CUarrant to them in what chez =_ b 
now done, making 119 Strangers Free at one inſtant. Belides 
too in this Cozpozation there are very JUNG Privileges 
given to the Freemen, and one above all in being Toll-free 
throughout the Kingdom; now by the ſame Cay of Reaſon- 
ing, as they may make 119 Free, they may make every Perſon 
in England ſo, and by this Means take away from the Ring this 
Part of the Revenue. ut if they ſhould. claim any Colour 


of a Pꝛeſcription to ſuppozt them in what they have done from 
theſe few and uncommon Jnſtances, the Charter of Ring Charles 


the Second which they accepted! of, has clearly taken it from hem, 
: n 
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by incozpozating them by the Mame of Cives, Reſidentes & Inha- 
bitantes of this City. But the Court ſaid, that they were of 
Opinton, that every Cozpozation may make what Perſons they 
will Free of it, and this is an Incident belonging to them de 
jure, unleſs there is a Pꝛeſcription 02 erpzeſs Clo2ds in the 
Charter to the contrary, reſtraining them in ſome particular 
Caſes, The Court obſerved farther, that this Complatnt was 
only of the impzudent Ererciſe of a Puvilege, and not of the 
4llegality of it ; and therefvze this Application was not p2oper, 
They ſaid too, that the Charter could not make a Olffercnce, 
fo2 all Incozpozations are in this Manner. Acco2dtngly they 
refuſed even to make a Rule to ſhew Caule. 


Anonymus. 
Within what R. Reeves moved fo? a Mandamus to be Direfed to the late 
Tune Ofi- Mayo? and Aldermen of Sudbury to go to the Eleiton of 


— a Mavoz, in n of the Statute of 11 Geo. 1. the late 

mult rake Mapo not having taken the Oaths within thiee Months accopd- 

the Oaths of ing to the Statute of 1 Geo. 1. Mꝛ. Reeves (atd, the late Mayo? 

Allegiance. dib indeed offer to take the Daths at the Sefſions fo2 the Town 
golden within that Time, but the Becozder ſhewed ſome 
Reaſon then that the Seſſions was not held pzoperiy, and ſo 
the Aſſembly was diſſolved. But at a Seſſions held after the 
thiee Months he did take them; but 2 be ſald was not ſuffict- 
ent. Uccopdingly the Court made a Rule to ſhew Cauſe. And 
Judge Reynolds mate an Obſervation _ the different Pen- 
ning of the Statute of 25 Car. 2. and this of 1 Geo. 1. fo the 
Statute of Charles required indeed the Sacrament to be taken 
within _ Months, but then it allowed the Daths to be ta- 
ken at the next Term 02 Seſſions after the thee Months; but 
the Statute of 1 Geo 1. bag taken away that Oiſttnton. 


The King and The Inhabitants of Abbotſlangley. 


What ſhall N Motion to quaſh an Ozder of Removal made by two 

be a good Juſtices and an ©2der of Seſſlons confirming it, the Coun- 

* (cl ſald, that the Ozder of Removal was ſtated lpectally, that 

eee one Croſby took a Houſe and ſerved Pariſh Offices in the Pa- 

22H tic, of Aldenham, between the Statute of 1 Jac. 2. 17. and 3 & 

4 W. & M. 11. and that the Juſtices removed him to the Pariſh 

of Abborſlangley, being the Place of his fozmer Settlement, 

adjudging him to have gained no Settlement ſince, The Er⸗ 

ception taken to this Ozder was, that Aldenham was his laſt lc- 

gal Settlement; foz his ſerving Pariſh Dffices there was taken 

Upon the Statute of 1 Jac. to be equivalent to a Notice in 

7 and. reins To this Purpoſe the Caſe in Carthew 28. was relied 
88 on. The Court accozdingly made a Rule to ſhew Cauſe. 


Gutton 


5 © qc ed L444 a @©@ Aw _Q mA Þ 


— __ 


Term. Hill. 2 Geo. II. 1928. 139 


Gutton and Hall. 


1 E. Notice of executing a CUrit of Inquiry was given ge- The Notice 
neralſy to be on ſuch a Oay, without menttoning the par- _ 10 re- 
ticular Pour. Qpon which the Court made a Rule to ſhew Irn 


mg why it ſhould not be ſet aſide, and ſtald the Py2occed» Wrir of In. 
ings. quiry. 


Anonymus. 


1 Notice of ſigning Judgment fo2 want of a Plea was How far no- 
left with the Defendant's Attomey upon a Sunday, which tice of 6gn- 

the Counſel ſaid was irregular ; and therefoze he moved to ſet lg, 

aſide the Judgment. But the Court ſatd, that this is not with- en neo 

in the Statute of Car. 2. though if tt had been upon the late Sunday. 

Act of Parliament of Gexatious Arreſts, they admitted it 

would; fo2 then it would have been in the Nature of Pro- 


ceſs. 


Champion and Scor. 


| $65. the Reference to the Maſter to ſee what was due What Nat 
upon a Bond, he repozted that the Defendant was bound . the 0 
as Surety fo: one Lambart in a Bond of 100). which Lambart ee 
and he joined in; but after that Lambart gave another Bond ue Rehet 
ſolely to the ſame Perſon as they gave the other to. Lambart in, by Rra- 
patd the Obligee 201. and zol. and took two Receipts of htm args 

in a general Yanner only fox Money due upon a Bond. Ap. ole prefer 
on this Repozt the Court were of Opinion, that this Account hr court, of 
was foo intricate fo2 the Maſter to [ook into, becauſe it was auß. 
not certain enough to which of theſe Bonds oz in what J20po2- 

tion theſe Receipts are to be applied. But they thought 

this Application moze pꝛoper fo2 Chancery. 


Anonymus, 


M* Wynn moved, that the Sheriff might amend his Re- What Ives 
turn to a Diſtringas ; becauſe he had returned leſs Iſſues woo? ery 
upon this, than upon a fozmer. But the Court ſaid, they 2 
could not do it, as the Intereſt of a third Perſon was gringa.. 
colcern'd; but the pzoper Method, they ſaid, was to make a 
Rule upon htm to return upon another Diſtringas double 
the Iſſicgs he had returned upon the fozmer. And Judge Page 
lald, in the Erchequer the Sheriff is not chargeable with theſe 
iſucs, but the Perſon diſtramed. 


Anonymus. 


A Yule was moved fo2 to inſpecß a Gaoler's publick Books. what mal 
But the Court ſatd, that t Je Books of a Gaoler are only vor be 51d 


| pAvate Memozandumg, and therefoze they could not do it.  bepublick 


hey ſaid too, that a Gaoler ts only a Servant to the 1 22905 
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riff, and therefoze it was not proper fo? this Court to inter. 
. | | 


The King and The Inhabitants of Benjoe. 


vide ante 91. M* Lee came now to ſhew Cauſe, why the Ozder ſhould not 
be quaſhed, De (aid, that theſe Statutes relating to Set, 
tlements have always received a benign and liberal Conſtruc⸗ 
tian. The Statute of 13 & 14 Car. 2. 12. provides, that any 
22 may be removed from a Pariſh, he has nor reſided in 
02 forty Days, unleſs he has rented there a Tenement of the 
Pearly Ualue of 101. yet it has been held, that a Perſon ha- 
ving a Freehold of ever (o [mall a Galue there, 1s within the 
Equity of that Exception. Upon the Statute of 1 Jac. 2. it hag 
been allowed that Ser vice is equivalent to a Notice. And upon 
that of 3 & 4 W. 3. 0 Pets fo2 a Pear, and a Service fo2 two 
half Pcars, Has been held within the Reaſon of that AF. The 
Statute too relating to Certificate Perſons ſays, that no Per⸗ 
ſons ſhall be obliged to have that Teſtimomal, who have taken 
a Tenement of 101. per Annum, 02 executed Offices within the 
Mariſh; yet a Surrender of a Copphold to a Man in the Right 
of his Cite, has been thought ſuffictent. So likewiſe the 
Title to theſe Frechold oz Copyhold Lands has been no moze 
inquired into, than the Right which a 1 — has held them in; 
and therefoze where a Man w2ongfully built a Tenement upon 
the Lo2d's CUaſte, a Telcent of that Tenement has been thought 
a good Qualification ; becauſe there's no Way of recovering 
that, but in a ſolemn Acton. But beſides this general Argu- 
ment to induce the Court to this Dptinton, he (ald, he thought 
there was ſomething of a cloſer PE of it ; and that is, that 
befoze the Statute of 9 Geo. 1. it ts clear, that the very butld- 
ing a Houſe upon his own Land would have gained him a 
Settlement as well as the Purchaſe of the Land it (elf. Now 
he ſald, that this Aﬀ can, at the moſt, only take off the Effet of 
the Purchaſe, but the Butldtng of the Pouſe muſt Have its old 
Effet remaining. The Court ſeemed to think, that this Cale 
deſerved Conſideration; ſo ozdered it to be ſpoke to again the 


nert Term. 


The King and Coſins. 


Vide ante. N Rule to ſhew Cauſe, why an 2 ſhould not be 
126. granted in this Caſe, M2. azacherly ſatd, that he believed 
it was pzetty uncommon to grant an Inkozmation, when a Civil 

Right is depending; but belides he obſerved, that he had Afiva- 

vits to p2oduce by rhe Witneſſes, that ſubſcrized this Mote, that 

2 was no Condition annered to it at the Time they ſigned 
their Names; and that it was by no Means p2obable, that a 
Condition ſhould be joined to it afterwards; and likewiſe he ſaid, 
he had an Uffidavit of the Party himſelf which direckly dented 
| ide Fat; ſo that there was only one Oath againſt another. But 
the Court ſald, tf this Acton had been bzought againſt the Per: 
ſon, that gave the Note, they ſhould have thought clearly 


a_ cc. RQ— aca wo i: ic. 1 
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Tnfozmation ought not to go, becauſe he has another way of 
ſaving htmſelf from 2 by venping it now to be his. 
Note, and joining Iſſue upon it; but they did not ſee the In⸗ 
vozſer had any ſuch Relfef ; becauſe it is not pꝛetended but it 
was a general Note at the Time he ſigned it. Accozdingly the 


Court made the Rule abſolute. 


Goodright and Wood. 


O% a Motion foz a Trial at Bar, the Court laid down two lo whatCaſe) 
Rules, that they never grant theſe Trials merely foz the Trial «Bur 
Conſequence ok che Cauſe, though it be of ever ſo great a Ga. , reha. 
ive; 10} ever fo2 the Length of Examinatton, where 'tis of a ver 

(mall Calue ; and in Ejetments the Rule has been not to al. 

low them but where the Pearly Ualue of the Land in Queſtion 

is 1001, The Court ſaid likewfſe that a general Swearing of 

the Length of a Cauſe, though there is Ualue too, will not be 

5 unleſs there is a pzobable Foundation laid fo2 them ta 


belleve 1 


Anonymus, 
N Rule to ſhew Cauſe, why a Rule ſhould not be made don for the 


upon the Gaoler of the Marſhalſea to return a Habeas Cor- — 
pus, his Counſel ſald, that the Pzſſoner was charged in an Aﬀt- Return to be 
on there under the Calue of 51. and therefoze by the Statute made to « 
of 21 Jac. 1. 23. he is not removable up to the Courts at Hades, Cor- 
Weſtminſter. But the Court ſatd, that that Statute was only **" 

to be underſtood, that this Court (hall not have Conuſance in 

ſuch Cauſes, but yet they would always require a Return; 

otherwiſe by ſetting up ch a ſham Afton, their Jurigsdi#ton N 

mi + 33. be defeated. Accozdingly they made the 


Steers and Mitchel. 


ONE ok the Bail were taken in Execution, and now Execu- wow far the 
tion was had againſt one of the Defendants ; upon which Court will 
85 Strange moved, that he might be diſcharged. The Court leave the 
ald, there was a very good Remedy foz him by Audita Querela; Party to. 
and therefoze they would not grant a Superſedeas, but upon his med 
paying half the Yoney Due upon the Judgment, which, as the Audita Que- 
Crecutton was taken only againſt him and another, he ought rel«. 

to do, but that being not complted with, the Court ſad, they 

would not interpole. 


Edmund and Thomas. 


12 Defendant pleaded his P2ivilege, that he was an en How far « 
tering Clerk of Str George Cooke, and made Afﬀidavit, an- Ples of Pri- 
nerd to his Plea, that he ſolicited Cauſes in the Common vilege hall 
Ae e ben Rule 0 het Evite, he Cour let the Plea remit: 
| ; ( Im, that Je entred ig. b 
Cauſes tn the Office, and fo thewn, that he did Buſineſs 1 1 
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Vide ante 
1 36- 


Vide ante 


136. 


Vide ante 32. 


the Capacity of an Entring Clert; but the Swearing that he 
—_— Pulineſs in that Court is a Ching of a different 
70 a 


Wilſon and Poulter. 


HE Defendant would not conſent to anp Thing, but inſiſt 
ed upon the Rule as it was dawn up. Cpon which the 
Court ſatd, that in one Reſpet there ts a Miſtake tn the Rule ; 


lo; it was pzonounced by Conſent, but dzawn up generalſy, ace - 


cozvingly they gave ©2vers, that it (ould be diſcharged ; foz 
they ſaid, the Truth and Juſtice of the Cale clearly requfred a 
new Crial foz the whole. 


Shergold and Boſtrick. 


HIS Caſe was now argued again. And to the firſt Excep. 
tion the Court was of Opinton, that as the Return ts, 


no Procedendo ought to go; fo the Cuſtom ts let fozth general- - 


lo, that an Acton of Debt will lie, which ts to be intended in 
the Courts abave, as well as in the City Courts. And it is a 
Rule, that where-ever theſe Courts can give as good Relief as 
the Courts below, they never ſend a Cauſe back again. To 
the other M). Moreton anſwered, that the Cauſe of Acton aroſe 
in London, and there are many Caſes of this (o2t, where their 
Cuſtom will bind Strangers. To thts warpole he cited 
Raſtall's Entries 161, where two Perſons were bound Sureties fo; 
another in London, a Recovery was had agatnſt one of them, 
and by the Cuſtom he b2zought his Action to have Contribution 
agatnſt the other; yet neither of thoſe were Free of the City. 
o the ſame Purpoſe was relied on 2 Lev. 166, and 1 Ven. 179, 
180. And of this Opinton was all he Court. And then they ſatd, 
they would give Leave, that the Return might be amended as 
to the uther Exception. But they obſerved, that then it muſt 
not pet be filed. And they took a Oiſtinckion too between Cer- 
tioraries and Habeas Corpus's ; fo; Certioraries bzfhg up the Body 
of the Reco2d itſelf; and therefoze if they are once filed, the 
Recozd cannot go back ; but Habeas Corpus's bzing up only a 
Copy of it; and therefoze though they are filed a Procedendo 
map de awarded. Sid. 108. Lev, 93. 1 Ven. 212. Salk, 352. 


The King and Hayes, 


HE Defendant now moved the Court that he might take 
Erceptions in Arreſt of Judgment. But the Counſel 

foz the Ring objeced, | is Motion ought to Have been 
made long ago, within fonr Days after the Special Cerdit 
ive, 02 at leaſt within four Days after the Special Qerdit 
erfefted, by the Dpinton of rhe Court. To the firſt Obzeaton, 
the Court ſaid, this Motion carmot be made till the Clerditt 18 
_— becauſe till then the Pxifoner is not convicted; and 

0 ther they obſerved, that this Motion is allowable at 
any Time befoxe Judgment; and therefoze as the Judgment 
was not pet given, they ofrered thr Oekendant's Counſel to ſo 

I . 
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on. The fir} Erception they took was to the Certiorari; thut 
the Jndiment was — the Statute of 5 Elz. 14. and there: 
tone the Certiorari ought to have been to ding up ſuch an In⸗ 
diament; but the Certiorari in the p2eſent Cafe is only to bing 
up an Indtickment of Fozgery generally, The ſame Exception 
was taken too to the Diſtringas and the other Parts cf the Pio⸗ 
ceſs. And M2, Maſterman repozted to the Cqurt, that the Pie⸗ 
tedents conilantly made that Difference; that if the Pꝛocels is 
upon an Jndi#ment on a Statute, it concludes contra formam 
Statur'; but if it is an Indiäment at Common Law, the P2oceſs 
is general. And though a Day was given fo the Counſel foz 
the King to ſearch fog {a they could not find one the 
other May. But the Court ſatd, that the Certiorari oꝛders the 
Perlon, to whom it is direfed, to ſend up omnia & ſingula In- 
dictamenta, and therefoze that is clearly good. Then to the 
om the Fo2m of it is de quibuſdam tranſgreſſionibus, Contemp- 
tibus, falſ' Fabrication' indictatus exiſtit; and therefoze as Fo2ger 

1s an Offence by Common Law and Statute Law both, Fo 

thought it muſt be well enough, though the P2ecedents happen 
to run with that Diſtinion ; but indeed the Thief Juſtice ſaid 

if this Offence had been merely upon the Statute, that might 
be neceſſary. But then the Counſel abjefted farther, that it 
does not appear but the Py2ifoner might be charged with ſe- 
veral Offences of Fo2gery; now the Diſtringas can only concern 
one, and therefoze as it is geficral it muff be intended to relate on- 
ly to the Foꝛgery at Common Law; fo that jf it Mould be ad- 
mitted that the Certiorari was good, this cannot; fo a Certjo- 
rari te moves up all. But the Court gave one general Anſwer 
to this, that Pioceſs upon an JndiXment ſhall be intended 
to be in Purſuance of the Indiament; and beſides it does 
not appear that here are two Jndi#mente, Upon which 


the Defendant's Counſel ald, that they would take one moze 


Exception, and that (ould be, that no Jnditment will lie upon 
this Statute, fo2 the Remedies the Statute has chalked out 
by erpꝛels Tlozds are Aﬀjon, Bill #2 Infozmation; and though 
there are the general Mozds (02 otherwiſe accozding to the clear 
and due Courſe of the Laws of this Realm) yet they cau only 
intend ſuch Remedy, in which the Judgment mentioned by this 
Statute can p2operiy be given; now they ſaid, Damages were 
- A. Means p2oper ts be recoucred in an JudiXment, and 
refoze an Indickment cannot le. This Obieckton the Coun⸗ 
(cl fo2 the King (add would moze properly fall upon the Na- 
ture of the Judgment they ſhould p2ay ; fo? it they did not p2ay 
Damages, there would be ;yothing in it. But however t 
laid, they did pꝛay Damages and Cofts too, and yet they Hop! 
the Indickment was p2oper. Foz as to the Damages, they 
{aid, the Jury ought to have Sven them; aud this Oeteit of the 
Jury may be ſuppited by a Writ of Jnquiry; aud as to the 


Coſts they ſald, the Maſter might tar them. But the Court 
fard that they did not know in any.Caſe, where they could not 
be given by the firſt Jury, Damages could be -perfeited by a 
Writ of Inquiry; and therefoze they thought clearly Dama⸗ 
ges could not be given upon this Indi#ment. The fame they 
thought too ot Coſts; fo2 Coſts ſhall not be given, but where 
Damages may. Then as to the Indickment 1t(elf, the Court 
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ſatd, in this Clauſe of the Statute where the Puniſhment is 
appointed, there are the Mozds (by any of the Ways or Means a. 
foreſaid) now the Mays and Means are Atﬀion, &c. befoze men- 
tioned, and they thought the general Ulo2zds included the In⸗ 
ditment, p2ovided Oamages and Coſts were not inſiſted on. 
However the Counſel fo2 the Ring were fo2 conſidering of this 
a little longer; but the Court infozming them the P?2iſoner 
would till have Time to move in Arreſt of Judgment, they 
pzayed Judgment p2eſently, 1 ly Mz. Juſfice Page p2o- 
nounced, that the Dekendant ſhould ſand upon the Pillozp at 
Charing-Croſs, have one of his Ears cut off Chief and be im. 


uſoned foz a Twelve Month. And after the Chief Juſtſce ſaid, 
e did not know, but the Pꝛoſecutoz might ſtill bzing his Aki 
on fo the Damages. 


Anonymus. 


How far the R. King moved fo2 a Aiew in an Indicment of Treſpaſs, 
Court will but the Court ſa(d they did not think this was within the 
not dirett « Statute; ſo they refuſed the Botion, as it was at the Suitof a 
2 p tvate Pzoſecutoz; though if the Sutt had been carried on at 
the Expence of the Ring they would have done it. Vide 4 Ann. 

cap. 16, fect. 8. | | 


Bagwell and Jobſon. 


Videthenext T HE LO brought an Adlon of Debt upon a Bond, with 

Cale. a Condition fo2 the Payment of a Bill of Law-Charges. 
And upon this the Oefendant moved, that the Bill might be 
tared. But upon the Conditions being read, and it ſeeming to 
be a ſpecial Condition of a particular Agreement between the 
Parties, the Court doubted, whether it could be done; but how: 
ever made a Rule to ſhew Cauſe. | 


Bagwell and Jobſon. 


Late rhe. re. N AR. Lee tame now to ſhew Cauſe, why the Rule would not 
How far tho be abſolute. The Caſe bein — befoze the Court 
Court will appeared to be thus; That a Mandamus was Direfed to the Tri- 
dirett or not, nity-houſe at Hull to reſtoze the Plaintiff to be one of the Bio- 
chat an un (hers of that Society; they were willing to make up the Pat. 
mall be tax. tet, CO agreed to reſtoze him, and that the Defendant, who was 
ed when a one of the Bzothers ſhould enter into a Bond to pay the Coſts 
Securityis ok the Platntiff's Attozney's Bill; the Defendant did not pay 
— for — it, upon which the Platntiff was fozced to do it; and now he 
— bzought an Aaton upon this Bond; and made Afdavit, that he 
was tifozmed and believed the Bill was reaſonable. The Que- 
ſtion now was, whether the Court — ozder this Bill to be 

referred to the Maſter, and upon Payment of what was due 

ſtay the P2oceedings. M2. Fazakerly ſatd, _ in the Caſe of 

Mertin and Thompton he was tnfozmed the Court of Common 

leas granted a Motion of this Sozt, whether the Defendant 

imiſelf entred into ſuch an Agreement; and the Reaſon fo2 that 

Caſe was, that the Defendant had put himſelf into 87 Place 


ol the Plaintiff, and as the Plaintiff (Mould have this wage 
a | 
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the Dekendant ſhall have it too. — aun he could not 
ſce, how the p2eſent Caſe differed from that. And though he 
admitted very willingly, that be could not bzing _ nto 
Court and ſfrike it out of the Declaration; yet he ſatd, he 
thought the Court had gone ſo far as to allow Pꝛoceedings be- 
ing ſtayed, and taping ills upon ſuch Applications, But the 
Court ſaid, they could not allow of the Bill to be examined in 
this Manner. And Judge Page obſerved, that in no Way they 
could ſtay the Proceedings. Foz, ye 55 in Ackions of Debt 
upon Bond foz a Sum certain, the Court had gone ſo far; 
but never where the Condition was roy Peres mance of collate- 
ral Covenants ; and the pzeſent Caſe was in Reaſon ſomething 
of that Sozt. But however the Court adviſed the Plaintiff to 
o befoze the Maſter to ſave a Suit in Equity, which accozving» 
v was agreed to. £4 | 


Term. Paſchæ 


2 Geo. II. 1729. 
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Goodright and Hart. 


Vide ante Exjegae Darnel moved to ſet aſide a Judgment and Trit 
126, of Poſſeſllon, upon Account that a Rule fo2 a Trial at 
Bar had been obtained laſt Term in this very Ejeckment. 
But the Court ſatd, you have not got the Tenants to 
enter into a Rule to make themſelves Parties, and the Rule 


fo) the Trial at Bar was only p2oviſional in Cale you did 


Vide that, and therefoze that Rule is now wholly ſet at large, and 
conſequently what the Plaintiff has done is very regular. 


110. 


Boldiſer and Newens. 


What hall . 
aid to N Motion to ſtap Þoceedings againſt the Sheriffs of Lon- 
— — ** don, the Counſel Fo that the it has taken an Al. 


fgnment of fignment of the Batl-bond, and therefoze the P2oceedings are 
« Bail bond. (rregular. But it was obſerved of the other Side, that this 


it (ould be atteſted by the Sheriffs, and Brocas and Levet were 
both Sheriffs fo2 this Pear, and pet it was atteſted per Ricardum 
Brocas & Ricardum Brocas, which was wzong. Beſides too the 
— Counſel ſald, the lame Statute requires, that the 

Mgnment ſhould have two CUſtneſſes to it; now in this Ca e, 
after the itneſſes had put their Mames to it, the Piſtake in 
the Atteſtation was raſed out and the Mame Levet put in, ſo 
that now they ſald, the right Aſignment was never witneſſed 
at all; and therefoze it was wjong too upon that Account. 
dccozdingly the Court allowed the Plaintiff to go on in his 


Dieceedings. 


The 


Augnment was vold in itſelf, becauſe the Statute requires that 


| 
| 
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The King and Savage. 


R. Reeves Moved fo2 an Attachment againſt the Atto2znep How tar an 
fo? tht ÞP2oſrento? fo taking out an Attachment againſt Arroreey bus 
the Defendant fo2 not paying 51. in Purſuance of a Rule of we une 
Niſi prius, wiztth he had centred into, and was made a Rule of sun of Mo- 
this Court, whereas the P2oſecuto2 himſelf ozdered the Defen- ney belong 
dant not to pay the Money to the Attozney. It appeared too ins to his 
that the Dekendant had pard the Pꝛoſccutoz the Money befoze ä 
he was taken up upon the Attachment, and pet he was kozced to b par 
we Bat! to it below. The Court (ald, they did not know an pc. 
ttozney had any Power to receive Poney agreed to be paid in 
ſuch a Manner, without an erpzeſs Authonty from dts Client, 
actoꝛdiugiy they made a Rale upon him to attend, tho' retuſey 
to grant an Attachment. 


The King and Rouſe. 


* R. Reeves moved, that an Order might be made upon Ho» fer « 
907. Pember to {et the Defendant have a Dight of the ge of 
Venire and the other Pꝛoceſs. But My, Strange (atd, the De- 4 crime 
fendant was convited of Foxgery, and therefoze could move need not de 
nothing without being pzeſent in Court. But the Court ob- pretend in 
ſerved, that this was only a Complaint agatnt an Officer ko; Cove «t the 
refuſing to let the £'cfendant have a Sight of what he had a Tee be 


Right to; and therefoze the Motion was pzoper in the Manner dan zu ar 
it was made, and accozdingly granted it. Proſecurion 
de po 
Walton and Leaſe. 148. 


* an Adton of Debt upon a Judgment fo2 33 s. had upon a What is the 
1 Non pros. Serjeant Girdler moved to bung the Money in- proper Man- 
to Court without Coſts, and that all Pzocecdings night be 2" oftoking 
ſaid; becauſe he ſaid, by the Statute of Glouceſter this Court „e 5:5. 

has no Jurtgdiition tn Adions fo? fo ſmall a Sum. De cited too ute of Glau- 
two Caſes where he ſald, the Court had made the like Rule up- cefter, confk- 
on his Motion; the firſt was Martin and Coke, Mich. 1718. which ning the p 

was an Aﬀton of Debt upon a Non pros. ag this very Caſe ty; inge 
the other, Sheppard and Tuff in Debt fo2 Rent, and that was n n na co 
Hill, 1924. But the Court ſatfd, the wnging in the pzincipal have Afions 
Dum is an Allowance of their Jurisdifton, and the refuſing to brought in 

bung tn the Coſts 1s a Diſatlowance of it; becauſe in all Caſes "F * 
whatever where a Platntiff has a Right to recover, he has a 

Right to recover 9 Coſts; and therefoze the Motion is con- 

ttabictozy in itſeik. ut upon bztnging in the Coſls too they 

lad, they would ſtay the P2oceedtngs. However the Counſel 

not agreeing to do that, nothing was done. 3 Mod. 275. Salk. @4. 


The 
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The King and Rowſe. 


Vids anto HEN a Man is convited of Fozgery o2 Perjur 
147. W Court caid they never allow of any Potion to be nave 


in Behalf of htm, but upon his being bought into Court, tho 
upon a Conviction foz a Treſpaſs 02 Riot they do, 1 Ven. 210. 


Naylor and Scot. 


Ante 92. HE Rane having declared in ]Pohibitfon, and Uerd(x 
found foz the Cuſtom, ;. Bootle moved in Arreſt of Tudg: 


ment, that the Cuſtom was void; and accozdingly the Court 


Vide poſt. ordered Judgment to be ſtayed till the Poſtea bzought in. 


Aponymus. 
ow rin IN Debt foz Rent Mz. Huſſey moved to bzing Money i 
1 Court, and that it might be ſtruck out of the Declaration 


wer bee And he cited the Caſe of Lyſſey and Jones, Paſ. 9 Ann. where in 
brought into Covenant fo2 Rent the Oefendant b2ought in 61, and this Motion 


Court. mas allow'd. But the Court ——_ that in ſuch Attons as 
a 


theſe they never allow any Thing to be bought in leſs than the 
Sum which is declared foz. And in that Caſe of Covenant they 
ſuppoſed the 61. vas the CUhole that was declared foz. And be- 
ſides one of the Officers ſaid, that the Manner of dzawing theſe 
Rules ts always tn the general Fozm, upon bztnging in what is 
due, ſo that ft could not appear by the Rule, but the CWUhole 
was bought in in that Caſe. Salk. 596. 


The King and The Inhabitants of Abbots-Langley. 


R. Reeves Came to ſhew Cauſe, why an Onder of Seſſions 
confirming an O2der of two Juſtices ſhould not be quaſh. 

The Caſe was ſpectally ſtated, that a Man having gained a Set- 
tlement at Abbots-Langley removed to Ordnam about fozty-thee 
ears ago, and there took a Houſe with the Knowledge of the 
verſeers, as, he inkozmed the Juſtices, he believed; after- 
wards kept an Ale-houſe fo2 thirty-five oz thirty-ſir Pears there, 
which he had a Licence foz; had five Childzen chziſtened by the 
Iarſon of the part: was ſeated in a Pew by the Church ⸗wat⸗ 
no; in K. James II'S Time perfozmed (Watch and Ward; 
and work d in the Dighwaps oz patd to the Surveyozs. Upon 
his making Oath of theſe Facts befoze the Juſtices, they not- 
withſtanding made an W2der to remove him to Abbots-Langley. 
But the Chick Juſtice being of this Partſh, he ſatd he would 
we no Optnton, though he platnly tnttmated his 4 to 
e, that the O2der was right. Judge Reynolds ſald, that the 


whole Erceptton againſt the O2der is founded upon a Conſtruc 
tion of the Statute of James II. cap. 17. and he laid it was * 
that Caſes upon this Statute had gone fo far as to allow 0 


ccrtaln dds to be equivalent to a Motice th CUriting, . 
2 


Ado «a St an &S # 


thought the 
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plain the Parliament had followed this Conſtrufton by allowing 
ſeveral Caſes ſill to remain without requiring aF#ual Notice 
upon the Statute of 3 & 4 Will. & Mar. cap. 12. The Caſe in 
Carthew 28. ig (0, and ſo are thoſe in Salk. 472, 476. but he 


erplain the Mods (Notice in TUriting) in the Statute of Jac. 
to what is equivalent to it; but to conſider them as Caſes 
omitted out of that Statute, and left as they were befoze to 
ys Statute of 13 & 14 Car, 2. cap. 12. But then he ſafd, he 
thought it might be a Queſtion, whether ſince that Statute of 
will. all ſuch Liberty of Conftruffon is not taken away even in 
Caſes happening befoze that Stat. and whether. thoſe ſhall not fall 
under the ſame Regulation as Caſes happening afterwards by 
the Parliament's declaring by that Statute what Meaning the 
Statute of Jac. always ought to have received. However taking 
this Caſe to be the ſame as if it had been to be determined imme⸗ 
diately after the Statute of Jac. he ſaid he doubted, whether any 
of the Circumſtances in the pzeſent Caſe were ſtated ſfrong 
enough to make it ercepted; becauſe the Times are not mention- 
ed, when ſeveral of the F acks happened; ſo that it does not ap⸗ 
pear that they intervened between thele Statutes. And as to 
that particular Fact of perfo2zming Match and Ward, he ſat(d 
that would not do; -becatiſe the Oificers that look to the Care of 

em are the Conſfables, by Wap of p2eſerving the Peace; ſo 
that that Ack does not at all ſhew, that the Overſeers had any 
ſufficient Notice of his being amongſt them. Then as to what 
is ſald of his Inkozming the Court of Seſſions of his Taking 
a Houſe with the Knowledge of the Dverſeers, nothing appears 
that the Juſtices credited him, and it is only ſet fozth, that the 
Perſon Himſelf belteved tit. This indeed, he ſatd, migyt e 
Cvidence to the Court below, but <4 on which this Court 
can found a Judgment. Accozdingly his Optnton was, that the 
Ozder ought to be confirmed, and ſo Judge — agreed with 
him. But J. Probyn ſatd, that he thought this Cate was plainly 
fo be regarded as if (t had been to be determined befoze the 
Statute of William, and then obſerved, that theſe Circumſtan- 
ces ought to be conſidered, as happening in the ſame Time as 
the Ozder is in which they are related. If ſo, it is plain he 
hired the Houſe befoze the Statute of William ; becauſe after- 
wards it is ſatd he perfozmed Match and Ward in R. James II. g 
Time. Then as to the Belief of the Perſon, he Cato, he did 
not lee but this Court ought to make the ſame Judgment upon 
that Evidence as the Court of Sefſions * t. Accozdingly up- 
on the Judges not agreeing in Opinton, this Matter was put 
off to be argued again. Salk. 476, 473, 489. 


Liſne and Lawrence. 


oper Reaſon to q! fo? theſe Caſes is not to 


N. Fazakerly moved to ſet aſide a Uerdi#, becauſe ft appear - How far chs 
ed upon the Poſtea, that a w2ong Jury tried the Caule, a Cour: will 


different ſet of Jurozs being upon the Panel from what was an- 
nered to the Diſtringas. But DP. Huſſey objefed, that the four 


Arreſt a 
Judgment, 
notwith- 


Daps fo2 moving in Arreſt of Judgment were over, and this 18 ganding the 
a Motion of that Nature. But at leaſt he ſaid, he hoped the four Days 
Court re expired. 


Qq 
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Vide ante 


142, 


Vido ante 
128, 146. 
8. C. 


ew Cauſe. But t rople rbed, that the four Days arg 
nie 3 ab tntely; but at any Citme after 


only 3 ogy th 
1 y be taken, ag Amicus Curie to ſhem the 
Te oment otight not to be entred, if « it is not * already. 
hey ſatd, rh was not like fhe Caſe of moving fo2 an 
rial. And fa they ſtayed aff zceedings, and made a Rule 


ſhew Cauſe. 


Court would not t the |S. Ching if they ſhould make a Rule to 


Shergold and Boſtrick. 


cedendo Ought not to go. De ſaid, it was tre indeed the 


eturn was amen #23 LY it is now made, Canon 
T ja u to be, that a 


41 within the City 1 


in ittelt. 
pot 2 E K 1115 ainſt his Erecutozs in the 
n 
ity p Court. 4 0 1 that 


ebt in one Part of 
0 Debt in p where ende to this Doſtrine 

let Wy: cn ere it will, if an Executoz (ould 

come up — be anſwerable fo2 a Debt here, 


tha te 10 not be teſponſible foz in any other 
5 hivg de haxiy or cn q Caſe out of Hob 75 
co 


N. Reeves came now und ſhewed further Cauſe, why a Pro- 


an unteafonadle Cuſtom as thts was held vold. Ar 
ngly 1 Court deltvered their Opinton, or the Cuſtom 


it is here returned cannot be — 7 n which it 
reton dellred ta amend t —— Ne Peet d t 


the ebt was contraded in London. at fi 

w r the, Court would allow t Hoe an A by 

at laſt the Court agreed that tt ould, nt a Cafe that was 

cited out of Carthew 't, *. ſatd, as the 25 3 
e 


ready, they muſt pap ofts of thts 
Goodright ad Hart and others. 


Erjeant Dardel came how and infozmed the Court the 
Landlozds did enter = a Rule ts make themſefues de, Per 


s in poper 2 and bp thac At thep were to be confiver- 


8 


as Tenants of lat per de 1 1 new 
men 

es 42 wi, it 8 pit 5 . . were only! we br 

condered as have mane then enduntg t e . 

ſhould upon 4 Cita * — Judgment will inns 


FG 


„ und not 


— 


_ go to recover 
the Landlozws Þ 


VET IEEE! 
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Anonymus. 


tant Shepherd moved foi a Habeas Corpus to be direFep to the . 
8¹ Garden of the Fleet ta carry the Bodies of ſix of hi 51 —_— 
ſoners to give their Evidence againſt Huggins befoze the — 
Inqueſt at London. But as there was no 2 20huged of cannot be 
their being material Witneſſes, the Court faid, they could not gronced with- | 
beit; toit is a Rule, that thep never granted Habeas Corpys's vu: Ad. vi. 


ad Teſtificandum but upon Affidavit. 


Sampſon and his Wife and Coke. 


N Debt on Bond made to the Wife dum ſola, the Defendant Hov far « 
I pleaded, non fuit Uxor, & hoc paratus eſt verificare; nud — 
_ made Afidavie anner d to it, that he believed the Plea was fil be ris 
true. Upon which Der) cant Darnel moved to ſet it de; be- to be ſuſſiei- 
cauſe the AMdavit was — and becauſe the CTaycluſon 8 reribed 
of the Plea ou upht to have been to the Biſhop's Certificate. Put d Advis 

Court ſaid, that a Negative cannot be ſwo2n to in 1 4 

er _ and they did not doubt, but upon ſtrong — 
ſtanceg a Jury —y find a Yan guilty of Periurp u 4 
an A abit. © hen as to the Concluſion of the 4Þ 
obſerv'd, that Uxor aut non Uxor was pꝛaper fo2 a Trial by ny 
Countep, as well as copulatus in Matrimonio. But if there was 


any Doubt upon that, the pzoper Way was to demur, 


Philips and Knightley. 


T HE Counſel ſafd little moze upon the ſecond Argument .of Videante34 
this Caſe than they did upon the firſt. But the Toutt were 
clearly "Spinion endant. They ſal there was no Dccaſidn to 
ive an Opinion as to the firſt Exception, whether the Award 
good 02 not; becauſe the [ſecond wag pla nly fatal. e ot 

dender 2 that nt the Defendant could glve no Anſwer to 4 

lignment zeach; and therefo2e the __—_—_" 7 mu 
foxth fully 4 anv Thing of Uncertainty. Mow it is x 
ſet out, that the Plaintiff 05 at the Place appointed 
continued there between Pp Pours of 12; but what t of the 
Time Bi ſfatd there is intitely uncertain. 'Dowever ep thou 
x Ly laintiff ha wherhe Deen there the laſt Inſtant that might b 


= Time there oz enst. But 
upon the 15 8 1 being 
him. Lev. 189 


abe to diſcontinue, . the Court 


” _ —ͤ—— — — ew 
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Alardes ver Cambel and Sir John Williams, Scacc. 


| 
Vide ante 75, 7:5 E Plaintiff not finding Nellef againſt the Award tn the Court | 
| of Ring's Bench brounht his Bill inthe Court of Exchequer | 
againſt the then JPlatntiffs and the Umpire, and pꝛayed to be relicy- 
| ed againſt the Umptrage fo2 two Reaſons; one, that it was agreed 
[ | to be deliveredonly conditionalſy, in caſe Alardes, when He returned 
_ from Scotland, ſhould not lay befoze the Umpire ſufficient Reg» 
j ſon to require a Re-eramtiation, but in Fat was deltvered ab- 
| ſvlutely ; and the JPlatntiff now ſets fozth in his Bill ſeveral 
Reaſons to induce a Re-eramtnatton, which he offered to Sir c 
hi ohn Williams the Umpire. The other Reaſon was, that ſeveral 
if ; itneſſes on the Part of Alardes were not allowed of by the ( 
i Umpire. Cambel pleaded in Bar to this Bill, that Sir John | 
| Williams made an abſolute and impartial Award acco2ving to the f 
| beſt of his Beltef ; but that the Clmpirage was delivered above [ 
two Cerms befoze the Bill filed, ſo that he was too late. tg ſ 
take theſe Exceptions by a P2oviſion in the Statute of 9 & 10 f 
W. z. 15. Str John Williams put in an Anſwer to this Vill in a p 
particular Manner, and ſet ft fozth with a great many Ctr. 
cumftances. Upon this Caſe the Court deltvered their Dpinions , 
upon ſeveral Points, The Pzincipal one was, whetyer Courts tl 
of Equity are not confined by the Statute of William ta WP {1 
allow of Exceptions to Awards within the Time p2eſcribed 4 
. by the Ack, as well as the Courts of Common Law? The F 
wards may Chief Baron ſald, his Dptnton was, that hep were not. He 0 
bo ſet aide Obſerved, that betoze this Statute, Agreements made in any FF” 
by Count Cauſe depending in Courts of Law, and afterwards made Rules tl 
noten ng. Of thoſe Courts, had equally the Advantage of that ſpeedy Re. 6 
ing che Party MICDY, whlch now all extrazudictial Agreements may Have upon g. 
does nor file this Ad Of M But pet he ſatd they were liable to be 1 
die Bill cill inſpected by Courts of Equity, whether they were not attended 1 
«fterthe. with Circumſtances of Fraud oz Misbehabiour. And beſides, as tt 
i» preſcribeq the LAW then ſtood, if thoſe Courts had infozced theſe Agreements BW gg 
by the Sta. Up thetr — fo2 proper Reaſons theſe Courts 9 1 
wre of 9 & Yave granted t elr Infundions. This Statute has indeed made 0 


1o W. 3.15. an ltcration as to the Courts of Equity in this Reſpeit, and 

i» expired. fapg in gencral, that no Jnjuniton hall lie upon ſuch an 9t- 
tachment; but a Bill to diſcover, whether there was Parttalit 
in the Award oz not, is left as it was befoze, and will not at- 
feit the Pioceedings upon the Attachment. The Chief Baron 
cited ſeveral Caſes too, where Bills of this Mature have been 
allowed. A Cauſe in this Court between Mz. Reynells and 
his Servants. Mullins's Caſe fo: Carpenters Wages. And 
one of Mz. Browam, where a Submiſnon was made a Rule of 
Court in the Coymon Pleas, yet afterwards this Court exa- 


il - | mined into all the Circumſtances of the Award which related fo MN 
| the Parttaltty of it. But he ſatd the reſtrictve UWozds in the at! 
| | At have one good Cfeit, that Ercepttons fo2 Partiality muſt Ct 
1 | be taken within the Time ltmtted in thoſe Cauſes where the Ju 

©ubmiſſion was made a Rule. The Chief Baron then latd, C 


ö that upon the Reaſon and Authozity of theſe Caſcs he thought 
the main Objection was now got over; the nert would not be - 
— 
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ſo much Otfficulty, that the SubmiMon was made a Rule of 
hoy Court after the Award made. Fo? though indeed this has been 
doubted upon the Letter of the Ac, pet the Reaſon of it extends 
to thoſe Awards that are befoze the Submiſſion ts made a 
Rule of Court as well as Awards made after. And ſo this 


— 


tt Joint was ſettled in the King's Bench, and the conſfant 
a 2,aiice has been ſo afterwards, Thus far was ſpoken to the 
1. Subſtance of the Plea; but the Chief Baron objeted then to 
ed the Form, that it ought to have anſwered particularly to the 
ed Circumſtances of Partiality aſſigned by the Bill. Me allowed in- 
- deed, if the Bill had charged the Umpire with Parttality in 
| nencral, the Plena as it is would have been a good Anſwer ; but 
al Circumfances of Partiality in an Award are like Circumſtan- 
ir ces of Fraud in other Caſes; being ſet fo2th ſpecially they re- 


quire a ſpectal Anſwer. And he ſaid, i Iſſue was joined in the 
Ve Tr anner, as this Matter is pleaded, the Plaintiffs would 
aq e at Liverty to give in Evidence what Circumſtances of Par⸗ 
he tiality they ſhould think P2oper. De obſerved this was not 
be like the Caſe of a Bfll of Review oz a UMUrit of Erroz, where 
(0 ſeveral Erro2s and Exceptions may be taken, and In nullo eſt 
10 * Erratum plraded to the whole; fo2 there all the Miſtakes ap- 
a { pear upon a Citew of the Pꝛoceedings; but here it is left to a 
k. ＋ ncertainty accoꝛding as the Interrogatozies ſhall be dzawn 
18 y the Parties. There might be an Objetſon farther made to 
's © this Plea, he ſaid, from the Award's being only averred to have 
(0 been impar tial accozding to the Defendant Cambel's Beltef; how- 
1 ever that he thought might be got over, conſidering that the Fai 
he could not lie pzoperly within his Rnowledge, Upon the whole 
e * of this Matter, he ſaid, he was of Optnton, that the Plea ſhould 
17 be over⸗ ruled; but ik the reſt of the Barons thought it as well 
'S that the Plea ſhould and fo2 an Anſwer with Liberty of ercept- 
C& KF ing to it, he ſhould not oppoſe it. Baron Hale and Cummins d- 
MM | greed with the Chtef Baron in the two firſt Points; but Baron 
be + Carter differed in the Pzincipal ane. Baron Cummins and Hale 
(0 * agreed with one another in the third Point, but differed from 
s WW the Chief Baron, and ſatd, they thought the Plea well enough 
ts ag it was in Point of Fozm. But however the whole Court 
t agreed, that the Plea ſhould ſtand koz an Anſwer with Liberty 
- dbb ercepting to it. 
4 N Newton and Wibord. ; 
How far an 
— | 4 7 HIS wag an Atﬀion upon a Pꝛomiſſozp Note, and the Wemo- Amendment 
n randum was of Mich. Term, dug the Date of the Note may be al- 
n was in the Biddle of it, Upon wh 2 the Defendant demurred. ec ner 
* The Plaintiff joining in Demurrer, Serjeant Baynes now moved, Pan re 
of + that the Roll and Paper Book might be made right accozdin 


a. to the Bill filed, and be made a ſpectal Memozandum ; an 
| | PD20dnced an ant that the Bill was filed with a ſpectal 


be Memozandum. The Serjeant owned, that the Bill was fil'd 
t | alter the Oemurrer put in, and * he agreed he muſk pay 
ne Coſts, and the Defendant muſt have Liberty to plead de novo. 
I And ro ſuppozt his Motion he cited the Caſe of Walmeſley and 
ht Corey, Paſch. 2 Geo. 1. Hz. — ſald, the ſame Thing — 
| 3 r k 0 


F i 


PAL. 


Ain 
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Vile anto 
139. 


Within what 


Time Bail 


ſhall be al- 


lowed to 
julhily, 


done in the Caſe of Calvert atd the Count d'Eſthelley, where thig 
mas done even aftcr a Aerdick. and he cited too the Caſe of 
Ruſſel and Thorp. The Chief Juſtice ſald too in Debt upon 

ond gnatnſt an Heir he knew an Amendment after Gerdick in 
the moſt material Part, by nes in the CUo2d Heirs. Accom- 
tngly the Motion was allowed. 5 Mod. 16. Salk. 48. 


Anonymus. 


HE Common Setfeant came now to ſhew Catiſe, why the 
Kule fozt e Mandamys's goth ſhould po be made abſolute, 
De (aid, he muſt agree, that he Nature of the Office was p2et- 
ty much the ſame ag 1t had been repzeſented by the other Side; 
but vet he obferved that Turner was admitted into it only quam- 


diu ſe bene geſſerit. Mothwithſtanding which he behaved himſelf ry 


crelelgly in It, ayd upon that account oy ſim moned befo) 
the Court of Aldermen a ſhew 0 Au why he (ould nat be dil 
charged, Me was ear upon this Summons, but latd befoze 
the Court nothing Satisfatozy to clear himſelf, and upon That 
they diſcharged him. (inder this Sentence he has reſled a 
Twelve-WPonth , ay thcrefoze the Serjeant ſatd be hoped this 
was a ſuſfcient Au mer to the ule that was made. But 8 
Court ſaid, this may be p2oper to come upon the Netutn; ſo 
made it abſolute. | 


Scot and Mayley. 


R. Fazacherly 4 to ſtay Pꝛoceędings Mn the Vall. 

Bond, which the Bla. a: iff chad taken an Aflignment of 
befoze the Time was = fo2 juſtifying ; fo2 he (atd the Defen- 
dant bad put in Bail regularly at a Judge's Chamber, the 
Platneif ercepted, and by the Ruleg of the Court they had four 
Days after Notice of the Erceptions t ich; but not with. 
ſtanding this the laintiff took a gument of the Batl-Bond 
the fourth Way; which pas irregular; and thercfoze their Juſtify 
ing afterwarns was well enough. De ſatd, this was like a De- 
fendant's being ſerved with a four £'ays Rule 8 plead, he 
has all the fourth Day to plead in, excluſive of the Day of Set, 
vice, and therefo e the Rm cannot fign Judgnient till the 
fifth Day. This Cale he y 0 different from an eight 
Days Notice of Trial; there He admitted the JIlatntiff has a 
Right to carry on the Cauſe to Trial the eighth Day, The 
Reaſon fo2 the T'ifference he obſerved was this; in the firſt 
Cale there are diſtinck Ads 10 be done at different Times, one 
of which cannot be done till the ather is omitted to be done; but 
in the other the Ats, though of different 4 are to concut 
at the ſame Instant. De obſerved too there was another Mil- 
take, that the Exceptions to the Bail were not cntred in the 
Bail-Baok. — rſt of theſe Objettons the Court leemed to 
allow, ſo referred the Jrregularity to the Maſter. The other 
they (aid, would be good in the Common Pleas , but here they 
lald, where the Suſt is by Dziginal, tt ts not the ÞPzattce to do 
it. But afterwards they made a R that the Exceptions 


ule 
ſhould always be entred tn the Filazer's Book, 
5 


Motion. 
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5 Anonymus. How far the 


Court will 


damus to ap- 


damus to Certath Juffices of Peace to appotnt Church-wardens poi: 0ficers 
and Overſeers of the Poo? in an ertraparorhtal Place, upon an in Exrrapa- 
atv. vit, that there was much Occaſion fo2 thele Dfficets to roche! 
make Rates to relieve the Pooz. Places 


Edmunds and Thomas. 
| Erjean Darnel Moved to ſet aſide a Cletdſ# foz a material New fer the 


JEDE Serſeant Chappel's Motion the Court granted a Man. font Mew 


Court will 


Gattante that thete was between the Copp of the Taue dell gr 2646 « 
vered and the Recozd of Niſi prius; the Declaratton being in Af. Verdi& for a 
ſumpſit, and rhe Date of the Nute apptaring in the Rerozd of Veriance be- 
Niſt prius, but not in the Copy of the Jflue delivered. He ſald, 3 
the Bekendant relled upon this Miſtahr, and therckoze made no d aries 


{Ocferce at the Ctial. The Court atcozdingly granted the «nike Copy 
x of the Iſſue. 


Goodtitle and Walton. 


TP HIS Mattet now coming on again, M). Strange dwhed he 
could not maintein that an Ezetment would lie of & Te- 
nement ; but yet he laid he ſhauld deſire Time to lee whether by 
releaſing the ©amages hr rould not trcover notwithſfanding. 
The Court ſald it was clear too that the Declaration was 
uncertain z though they did remember a Caſe aut of Ireland of 
an Czeement of 15000 Acres of Mountain, which might ſeem as 
uncertain, but was held good; though that mveed was Help 
by a Certificate rom the Judges tßete, that 15000 ory, cf 
Hountaln had a certain Signtfiratton amongſt them. But 
they obſerved that in the pyeſent Caſe if the Tenementum had 
been lald with a vocat' ſuch d Houſe, it would as certatuly have 
been good. hey ſald too, it mtght be pꝛoper to conſider of 
the Method M). Strange p20poſed ro help this, fo put it off to 
another Day. 1 Ven. 49, 262, in Point. 1 Ven. 328. 


Eskin and Cook. 


of Judgment, that as the Latitat which the Bond was taken e 
upon ſtands upon the Face of the Occlaration, it is vold; kon it Fer 
ls latd, that the laintiff pzoſecuted the Latitat the 18th of July Term Time. 
laſt, whereas the 18th of July ums ont of Term. But 992, 

Reeves Ob(erveD on the other Side, that it is not ſald, tyat 
the CUirit was teſted out of Term, and it is well known, that 
the Fait is ſo, that CUirtts ate taken out of Term as well as 
in Term. De ſatd too, that this very Exceptton was taken in 
the Cale of Walburn and Salkinſon, Str Thomas Jones's Rep. 149. 
and dilallowed. Put the Court aulwered, that they are bound 
as Judges to take JNotice, that no Pzoceſs can IMuie out of 
their Courts, but in Term Time; and in thoſe Caſes where 
the Fait is otherwiſe, the Pꝛocels is conſtantly teſted * the 
erm K 


| N an Aon upon a Ball. Bond "wh Strange mobed in Arreſt nos fer Pro- 


RN 
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Term p2ecedent ; they, obſerved too, that all Pleadings muſt 
be accozding as the Operation of the Law ts _ Fots, and 
not accozding as the Faits themſelves are; and therefo2e they 
thought the Declaration to be wrong; but upon the —_ 
of the Caſe cited, they ozdered this Matter to ſtand over. nd 
afterwards they ſatd, they doubted whether the Caſe cited was 
Law. Cpon which the Plaintiff moved to diſcontinue, 


Short and Scurry. 


Vido ante 3 Titling to the Afidavits was now made Right ; and 
135: on Rule to ſhew Cauſe, why the Ctceptions to the Trits 
ſhould not be allowed upon them, M2. Reeves ſatd, that the 
CUrits were teſted right, in the ſecond Pear Geo. 2. and that 
anſwered one of the Erceptions to them. To the other he 
*ſhould ſay but little. But then he ſald, there has been another 
Exception taken ſince the firſt, that the Writs were not ſigned 
77 M. Ventreſs's Mark ; but he obſerved. that they had a Cer- 
ficate from the p2oper Officer that now the Signing was put to 
them. But the Court ſaid they ought to have been ſigned be- 
foze the Erecuting them, and it is puniſhable to ſigh them af: 
terwards. And they thought the ſecond Exception was not an. 
- = but the firſt they lald nothing to; ſo let the Mlrits 


Sole and Waller. 


How far tho 

Court will HF. Plaintiff in this Caſe bzought Covenant againſt the 

not allow a T Defendant koz not paping fo? certain Pops, which o had 

Perſonto dellbered to him, in purſuance to his 4 e De⸗ 

“ee bis fendant did not plead in Time, and upon the Plaintiff's telling 

; him therefoze he would ſign Judgment, the Defendant agreed 

to plead an iſſuable Plea; but notwithſtanding he pleaded Non 
infregit conventionem generally, and upon that the Plaintiff de- 

What enn murked. The Defendant did not join in it; but now moved 

not be aig tu QMCND- 7 Court ſaid, this is not an iſſuable Plea; 

to bo an I- fo that ts ſuc 

ſuable Plca, this is one, as will indeed be good after Uerdi#, but may be 
demurred foz, To this Purpoſe the Caſe in Sid. 289. was 
cited, _—_— ly as the Plaintiff had loſt an Alles by this 
Bzeach of the Defendant's Agreement, the Court ſaid, they 
would not allow the Defendant to withdzaw his Plea, but ob. 
liged him to join in Demurrer. 


Law and Wallis. 


MI“ Chute moved to ſet aſide a Nonſuft in Cement fon 
there being matertal Clartances between the Jfltie dellvercd 
and the Reco2d, and ko that Reaſon the £ efcndant did nor ar- 
pear at the Trial; but the Court ſaid, by your not appearing 
and confeſſing Leaſe, Entry and Ouſter, you are aut of Court, 
and therefoze cannot now make this Motion. But however they 


ſald, as the Plaintiſt muſt proceed agatuſt you now en IX 
3 * 


a one as will be good at all Events; now 


uh, ans ann At ⁰ Om m ans wr oath, ca coo LL 
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Erecution, they did not ſee, but they might help you in this 
wy 2— a Rule to ſhcw Cauſe why P2oceedings ſhould 
no . | 


Law and Wallis. 


R. Parker Came now to ſhew Cauſe, and ſaid that the 

Parties to this Ejettment were both out of Court, and 
therefoze he did not ſee, that the Defendant could have any Be 
nefit by this Application, And beſides he ſald, the Court 
would not be willing to give it him; becauſe the Uartances 
were totally immaterial, One he obſerved was, that the Iſſue 
is ſoined ule. the Plaintiff has declared, inſtead of prout in the 
Copy of the Jſſue, but in the Niſi prius Roll it is prout. A- 
nother that in the cow of the Jſſue the Venire fg hic ubicunque, 
but in the Niſi prius Rolf ft ig ubicunque generally. To this 
Erception Mz. Taylor (aid, that where indeed the Poceedings 
are by Bill the Venire does 02Der the Jury to come hic apud Weſt'; 
but where it ts by Oziginal ft is ubicunque generally ; but hic 
ubicunque ig a Contradicklon; (o that that muſt be a matertal 
Cartance, The Chief Juſtice was not in Court, but Judge 
Page lald his Opinion was, that in theſe Caſes the Court 
would not conſider, whether the Clartances were matertal oz 
not; it was enough fo? them to ſee that there were Miſtakes in 
the Copy of - ſue, as no Ockence is upon ft. But to y 
other Point the Court all agreed, that the Rule ought to be 
made abſolute ; foz Ejſetments are Creatures of their own; 
and therekoze as the Plaintiff has not — with the Intent 
of the Rule, = made him Party to the Suit, by Reaſon 
of the QUartance he has made, the Court ſaid they would not 
let him have the Benefit of it. | 


The King and The Inhabitants of St. Matthew's in 
| Ipſwich, 


M* Strange came now to ſhew Cauſe, why the Ozder of Sef: Vide ante 
ſons ſhould not be quaſhed. Ie (aro, there was Occa- 19% 


ſion to ſay but little in the Dekence of it; becauſe the very 
Point has been befoze determined in = Caſe of Eaſtwoday and 
Weſtwoday, Trin. 7 Geo. 1. Foz it was held that a Son leaving 
his Father after his full Age intfrely ceaſes to be any Part 
of his Father's Famtly; and conſequently no new Set⸗ 
tlement of his Father can any ways aſſe# him. But however 
M1. Fazacherly on the other Side ſatd, that the Reaſon of a 
Son'g gaming his Father's Settlement upon his Birth ts 
not, that he is Part of his Father's Family ; fo2 if it ſhould 
then a Son could not gain a Settlement upon his Birth, it 
his Father had no Family. Now the contrary to that appears 
from the Caſe, where a Father dies befoze the Birth of his 


Don; yet ſtill he will have his Father's Settlement. Ee. 


ſald, if this was not the Reaſon of a Son's gaining a Settle⸗ 
ment, it could not be the Reaſon of his changing it; and there- 
foze if his Father's Settlement changes, and the Son bas gor 


—_ 
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What ſhall 
bo a good In- 
did ment for 
« Riot. 


no new Settlement of his on befoze the Change, his not 
continuing Part of the Famiſy can be no Olyeftton why his 
Settlement ſhould not change too, and conſequently, as in the 
preſent Caſe the Son does not appear to have gained a new 


Settlement ſince hie — his Father, bc (hall be removed ag 
y. 


Part of his Father's Famt Mi. Lee (a, that he thought 
he Caſe of St. Giles's Redding und The Inhabitants of Everſly 
Black water, was a good deal to this ge ko there it ſeemd 
to be laid daun by the Court in general, that a Son's Settle. 
ment varies with that of his Father's, But the Court ſatd, 
that they could not ſee what Foundation that Law could Have 
of a Son's gaining hig Father's Settlement, if not that of his 
being Part of the Family. And as to the Caſe of the Poſthumous 
Child, they ſatd, as to him the Famtſy 1s conſidered as ſub. 
ſing. And to'ntve an Anſtver to My. Lee's Cale, the Chef 
Triſtice ſatd. be remembered the Childzen there were but of two 
Years old, ſo that they muſt be conſidered as Part of the Fa 
intly. But Perſons of the Age of 21 map at thetr Liberty ſet 
up whatever new Famtly they will. Clpon which Mz. Lee deſir'd 
then to take an Exception to the Fozm of this D2der of Sel. 
ſions, fo? its beginning ad general" Seſſion' pacis tent' per adjornamen' 
without ſetting fozth the Time when it was firſt holden. One 
of the Judges ſomething doubted, whether Leave could not be 
er to them to amend , but as this Exception, was taken after 
he firſt Term that the Ozder was Doughtup the) Court agreed it 
could not be done. So that they Catd ik tl 

not be got over, and nonc found to the Ozder of the Juſtices, 
rpc Pariſh of St. Matthew's in Ipſwich muſt at all Events be 
charged with this new Family, becauſe the Time 'fo2 appealing 
ts ober. Acco2dingly they ozdered this Matter to ſtand over. 
1 Ven. 344 6 Mod. 213. 


The King and Wind. 


T HIS was an Jnditment fo2 riotouſly taking two CUater 

Engines; and now Serjeant Darnel moved in Arreſt of 
Judgment, that the Tlozds Vi & Armis were not in it. be 
ſad this Exception was allowed in the Caſe of The King and 
Watſon, 2 Keb. 193. But AJ}, Lacy f(atd, that where-ever the 
Dffence charged carries Fozce and Utolence in the very Nature of 
it, the Mods Vi & armis ate not neceſſary; and here he obſerved, 
that the Offence was latd to be done rtotoufly and tumultuouſly, 
and therefoze it did lo. Þeſatd too, that this very Exception 
was over-ruled in 2 Lev. 221. And therefoze the Court oꝛdered it 


to ſtand over. 


4 | Sher- 


is Erceptton could 


— Mt. 8 = 


. 
_—_—_ Sc ow awo©$ a n©*WC ac r At. Ac. 


t 
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Shergold and Boſtrick. 


T HE Common Serſeant come now and inkozmed the Court, Vide ante 
that the Return was amended accozding to the laſt Ex- 142- 
teption; and therefo2e pꝛaped a Procedendo. But Judge Page 
lald, that he thought that pet it was not made right; fo? he 
obſerved, that it was true indeed, that the Return had ſet out 

the Cuſfom to be, that where a Debt is contrat#ed in London an 
ation of Debt will lie fo2 it againſt the Executoz in the Citp 
Courts; but then it ſays, that don Fund the Defendant was 
arrefed upon a Pꝛoceſs in an Adion ko; Debt cujus tenor ſequi- 

tur in hæc uerba; and then ſets fo2th, that the Plaintiſf's Te- 
ſtato was indebted to the Dekendant in the Pariſh of St. Helen 

in London, and ſa being indebted congeſſiſſet ſolvere. Mow be 
took Notice, that it does not at all appear by this, that the Debt 

in the preſent Caſe was contraﬀed in London; and therefo2c 

the Court below has not given itſelf a Jurtsdi#ton. But 
the Comman Serjcant fatd, that the conſtant PDꝛackice in the 
City Court has always been to declare in this ſhozt May; 
and in this it differs from all other intertour Purtsdifions ; fo 


that if the Cauſe of Afton ſhould happen not to have ariſen 


within their Jurisdickton, the Party ought to plead it. The 
Court accozdingly all agreed at laſt that the Return was ſuffict- 
ent; and upon that granted a Procedendo. 


Bags and Thomſon. a 


O a Reference to the Maſter, he repozted a Rule of Pꝛac- nos far tm- 
tice to be, that where an Attoznep of the Court is Defen- parlances 
dant he ſhall have no Imparlance; but where he is Plaintiff the re to be 
Defendant ſhall have an Imparlance. But the Court ſaid, 8% 5 in 
that there was clear Reaſon fo2 the firſt Part of the Rule; be- ee. 
cauſe Attomtes of the Court are always ſuppoſed to be there 

preſent; but there was no Reaſon fo2 the other Part of it; 

and therekoze did not think there could be ſuch a Rule, 


Naylor and Scot. 


T2 Poſtea being brought in, the Court made a Rule to ve ante 
ſhew Cauſe why the Judgment ſhould not be arreſted. And 4s. 
now Serzcant Cheſhire and M2. Reeves came to ſhew Cauſe and 
ſatd, that the CUlozds of the CTCuſtam were, that every Houſe- 
keeper having Child o2 Childzen bozn in the Pariſh of Wakefield 
in Yorkſhire, at the Time of the Churching of the Mother of the 
Child, oz at the uſual Time after her Delivery, when the ſhould 
be churched, have Time out of Mind paid 10 d. to the Aicar fo2 
and in reſpet of ſuch Churching, oz at the uſual Ttme when 
the Mother of ſuch Child ſhould be church'd. They obſerved, 

at the two great Objeitions againſt ** Cuſtom were, that it 
Is unreaſonable in itſelf, and uncertainlp ſet teu To the firſt 
they obſerved, that Religion requires that a (Woman (ould 
return Thanks to God in a publick Manner fo2 ſo great a Oe- 
[lverance, and therefoze it is but fit, that he who aſſiſts per 


. n —— — 4 
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ſuch Office ſhculd have ſome Requital. Tc the other they ſaid, 
that there are other Caſes, where theſe Courts allow of Cecl:. 
flaſtical Courts to ſet forth Matters cqually uncertain tes tn the 


- preſent Caſe, even in Libeſs upon Cuſtoms; and yet have not 


How far * 
— ment 

all be al- 
lowed to be 
enteted up 
nunc pro 
tunc by Rea- 


ſon of the 
Record be- 


ig lol}, 


nranten their Prohtbitiang. To this Purpoſe thev applied a 
Caſe, where a Libel was upon a Cuſtom, that the Farmers of 
ſuch a Town have always latd out 8s. aut co circiter, fo: Cakeg 
and Ale in the PPcrambulation, and pet held good. Beſides they 
ſatd, if the Court was in doubt, whether the ꝛoceedings in 
Courts below were uſually in ſo uncertatn a Manner, the proper 
Method would be to wiite to them, that they may certify how 
thelr ]I2oceedings are there, To this Purpoſe they applted a 
Caſe out of Palmer 296. where a Libel was fo2 a Tloman's not 
coming to be church'o in a Geil; upon a920htbitton's being mo- 
ved foz, the Court wait to the Archbiſhop to certify how the Cq- 
nons in that Caſe were; and he accoꝛdingly certified the Canon 
to require (ft, They obſcrved farther, that though indeed the 
Cime of Caomen's Fitneſs to be church'd is unknown to our 
Courts, pet in thoſe it fs well known; and therefoze they might 
well have proceeded upon it below. The Canon Law ſavs, that 
a Month is a reaſonable Time fo? CUlomen's coming to be 
churched after their Dellverance, unlcſs in Caſe of great Teal. 
neſs. That Standard ts the proper one to regulate this Cy- 
ſtom by, and therekoze the Court below ought to be allowed to 
co on in their Proceedings, But the Court ſatd, they were of 
Dpinton, that they were not to conſider of the Methods by which 
this Fee might be aſcertatned, they were only to conſider, it 
was not certain as it ſtands upon the Libel, and therekoze upon 
the Libel they ought not to ſuffer them to proceed; fo2 they ob- 
ſerved accozding to the other Doctrine, that this Matter may 
be made right in the future Parts of the JIzoceedings, they 
may refuſe to grant Piohlbitions at any Time. But they ſaid, 
that the Rule they founded themſelveg upon was ſettled in the 
Caſes of Wood and Hicks, and Whirel and Offiley, where a Modus 
was let out tmperfeitly, and they granted a ]zohibition. But 
the Court obſcrved, that the pzoper Method in this Caſe would 
have been = the Platntiff to have ſet fo2th in the Libel the 1 

er Cime when Women uſually are fit to be churched; and then 

ave averred, that the Defendant's Tlike was not churched 
within that. Time. Upon the whole Matter the Court madc 
the Rulc abſolute fo2 arreſting the Judgment, Salk. 332. 


Hebeld and Thomas. 


R. Strange moved to file a Roll of a Judgment in Trio 
Term 1720. as of that Term; upon Account of its bel 

miſlayed; and p20duced an Aﬀidavit, that the Judgment wa 
ſigned and docketed in that Term. De laid, the Judgment wa 
=_ upon a Letter of Uttozney, and he likewiſe * an 
fidavit, that the Adminiſtratrür of the Party gibing it was 
* to conlent to this Roll's being entred up accozdingly. 
De obſerved, that the Court had granted two Mottons of this 
Nature bcfoze; one in Hill. 5 Geo. 1. King qui tam and * 
1 q 


5 
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that was a Judgment in Pzohibitton; a Writ of Erro2 bzought TY 

into Parliament; the Attoznep was carrpin ye D2iginal and 

. Tranſcript in his Pocket to be examined, and the Attozney hap- 
pened to have his Pocket pick'd of the Oziginal; and the Court vo 

allowed it to be entred up de novo. The other was the Caſe of 

Needham and Grayno, Trin. 9 Geo. 1. and the Court granted the 

like —— The Court ſaid, they did not think the firſt of 

the Caſes came up to the pꝛeſent one; fo2 there no Lands could 

be affected by the Judgment; and if it was not fo2 the Judg- OY 

- ment's being docketed in the pzeſent Caſe they certain p ſhould | | 
not do it; but however they were ſtill to take Care of the Cre- 

dito2s, and therefoze fo2 fear this myo be ſome Trick in the 

Oo Cominiieetrir £9 give dome Acorn ot bin Mattes, 

on the n ount o Matter; Vide pot 

and ozdered the Docket-Book to be produced. © 


Wyat and Wynkworth. 


TY Declaration in Ejetment was delivered befoze the El. The Notice 
ſotn-Oap of this Term, and Notice was given to the De- which is re- 
fendant to appear of this Term; upon which z. Gapper mo- — 
ved, that the Defendant might Flead the nert Term, The fore 10s 
Court ſaid, the Rule in my Lozd Chief Juſtice Holt'g Time uſed declaration 
to be, that the Notice ſhould be given to appear of the nert inEje&menr. 
Term, and they thought that ought to be the Pꝛadice now; but 

however as the Notice is often in Fa# given the other Way, 

they allowed the Motion. Salk. 257. 


The King and The Inhabitants of Roxenton, 


1 * was an Oder of Removal, which two Exceptions The Cer- 
were taken to. Dne, that it removed ſeveral Childzen to —_—_— 
a Settlement, which their Father had — by living as a Remes 
hired Servant with Lozd Newport; and it does not appear but he in Reſpedꝭ of 
might have been married at the Time he entred into his Service. the Perſons 
The other, that ſome of the Chtldzen appeared to have been mae re- 
above ſeven Pears old at the Time of the Removal, and it ig 2” 

ot averred in the Over, that they had not gained a Settlement 

02 themſelves; whereas they might have done it from their Age 
of Deven. The firſt Exception the Court did not allow; be- 
cauſe they would not intend, that he was married then; but fo2 
the other they at firſt thought it was good enough, becauſe the 

— ſays, whereupon the Juſtices adjudged this to be the laſt 
Place of their Settlement; and ſo that ſeems an JIntimation, 
that the Juſtices had taken into their Conſideration, that they 
had gained no other. But Serjeant Corbet ſaping, that this 
was only a general Concluſion from the Pzemiſſes, the Court 
was of that Dptnionz ſo made a Rule to ſhew Cauſe, wþy the 1 »G 
Odder ſhould not be quaſhed as to them. 


Tr The 
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The King and Wind. 


Vido ante Erjeant Darnel and M2. Pazakerly came now and pꝛoduced to 
8 on Court ſome moze Caſes, where their Exception hag 


heen allowed. The chief Objeitton to it they ſald was the Sta. 
tute of 37 Hen. $. cap. 8. but they obſerved, that the Pꝛeamble 
of the ®tatute only recited the Inconventence, that was then ag 


. 


Manner in which 


e Law ſtood, of Indidments laying the ver 
the Offence was done, viz. baculis & cultellis, — & ſagittis, and 
of Men's being dbliged to 1 their Indickments in the v 
Manner in which they were lald; fo2 this Reaſon the Statut 

as 7 that it ſhall not be neceſſary foz Indicments to 


a e Fat to be done vi & armis, viz. baculis & cultellis, &c. 
which is no Pꝛook at all of the Statute deſigning to alter In. 
ditments in —＋ it unneceſſary to lay a Foce in them at all 
the only Intent of the Legiſlature ſeems to be, that it ſhall not 
be neceſſary to deſcribe the Fozce, and that the Party ſhall not 
be tied up to the Deſcription. They obſcrved too, that it was 
lain the Statute has always been underſtood in this Manner 
om the conſtant Method of the 4 that have been 
ſince; fo2 they have always left out the Mozds baculis, &c. but 
retained the other of Vi & Armis. And this Point is ſettley 
with this very Diſtin#ton in 1 Ven. 263. Thep obſerv'd too, 
that in common Treſpaſſes the Vi & Armis was the very Cit⸗ 
cumſtance of the Fat which makes it indickable; foz where g 
Treſpaſs is done peaceably by a Man's walking over another's 
Gzound, a clvil Acton ts the only Remedy; but the Fozce 
cauſes a Diſturbance of the Peace, and makes the Offence there- 
foze indictable. The ounſel of the other Side ſald that 
they relied upon the (Uozds of the Statute, and the Cate the 
befoze cited, to ſhew that the CUlozdg Vi & armis are in no Caſe 
now neceſſary in an Indickment. However in the pzeſent Caſe it 
is clearly good, as 1 Offence ts laid to be done riotoſe & routoſe; 
fo that carries with it Fozce, and was good at Common Law. 
To this Purpoſe a Caſe in Cro. Jac. 34s. was applied. And 
that of Smith and Bowen, where Vi & armis in an Appeal of Mur- 
der was held unneceſſary. And 99. Maſterman ſuid heremembze 
a Tale determined about fir Years ago, where ioſultum fecit was 
yel0 ood without Vi & armis. The Chief Juſtice ſad, he 
77 t the Statute deſerved well to be conſidered, whether 
that was not the pzaper ConſtruFfon of it, which was contend- 
cd fo). But however upon the other Poſnt the whole Court 
thought it clear, that the Indi#ment was good; (o diſchar 
the Kule foz arreſting the Judgment. 2 Ven. 158. 6 Mod. 


| The King and Woolfton. 


How far tho Fin ſeveral Infozmattons were pzeferred againſt the De- 
— fendant by the Attoznep General, fo2 publiſhing five Blal- 
Spun er phemous Libels, wherein trackes of our Saviour were 
ſencexagain(t turned into Ridfcule, and his Life and Converſation expoſed 
Religion, AND vilified. Dis Counſel offered to move three Matters 
ku Arreſt of Judgment. One, that the Book - was — 

2 
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wit againſt the Chaiſtfan Religton; the other, admitting it 
was, yet it could not be puntſhed by the Tempozul Courts ; 
but was a Matter innocent in (tſelf, and lawful fo2 every Wan 
to do. The third, that the Statute of 9 W. & M. 32. had ap- 
pointed a leſs Puniſhment fo2 this Offence, than was at rhe 
Common Law, and by that Peas had taken away the Puntſh- 
ment at the Common Law. But the ſecond of theſe Points the 
Court ſatd, they would not ſuffer to be argued ; fo2 the Chztſti⸗ 
an Religion is eſtabliſhed in this Kingdom; and therefoze they 
would not allow any Books to be wait, | 
that Eſtabliſhment. They obſerved too, that as the Chaiſftan 
Religion was Part of the Law, whatever derided that, dertded 
the Law, and conſequently muſt be an Offence agatnſt the Law; 
fo: the Laws are the only Means to p2eſerve the Peace and D}- 
der of every Government, and therefoze whatever erpoſes them 
events the Peace and Oder of the Government to be kept, 
Prey ſad the Caſe of The King and Taylor was crazy founded 
upon this Reaſon, as it is repozted in 1 Ven. 293. and lo was the 
aſe of The Queen and Hall, where the buffooning the Trinity 
was held puntſhable by Inkoz mation. This they ſald was a 
Point, that carried with it ſuch clear Conviitfon in itſelf, that 
they refuſed to hear the Counſel give their Reaſons why the 
ſhould be heard to ft. Clpon which the Counſel vegan to ſpea 
to the firſt Point. They ſaid, that the Intent of theſe Books 
were only to ſhew, that the Miracles of Jeſus were not to be 
taken in a literal Senſe; fo2 as ſuch they were not great enough 
to pzove his Divinity; but that they were to be underſtood 
in a Myſtical and Allegozical Meaning. But at moſt the 
Counſel obſerved, this Book could only be conſidered as ſtri⸗ 
king agatnſt one received * of his Weſſlaſhip, and not attack- 
ing Chziſtlanity in general. To the _ they that be- 
koje this At the Court could inflf a diſcretionary Puniſhment, 
which might have been much greater than that p2eſcribed by the 
Statute ; they ſald, that the Intent of this Ack might well be 
conſtrued to limtt the Diſcretion of the Court, and by that 
Means take from the Court that — of paſſing Judgments 
which they had befoze ; now they obſerved, that if the Bower of 
fling the old Judgment was taken away, the Intent of the 
arltament might well be conſtrued to be to take away the old 
Hethod of 222 by eſtabliſhing the new one. To the firſt 
of theſe Points the Court ſaid, they were of Opinion, that the 
 iftacking Chuſttantty in this Tay was deſtroying the very 
Foundation of it; and though there were P2ofeſſions in the 
Book, that the Deſign of it was to eſtabliſh 1 upon a 
[rue Bottom, by conſidering theſe Narratives in Scripture as 
Emblematical and P2ophetical, the Court ſatd, thoſe P2ofeſl- 
ons could not be credited; and the Rule is, allegatio contra fac- 
tum non eſt admittenda. To the third Point they obſerved, 
that this was agatnſt an eſtabliſhed Rule, which lays, that a 
new Law inſtituting a new Puniſhment ſhall not take away 
old one, Gnleſs it changes the Dffence, and mänues it of a dit 
fcrent Nature, 1 Ven. 13. 


Good- 


hich would tend to alter 
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Goodtitle and Walton. 


R. Strange Caſd, he believed he could not get over that Ex: 
ception in the Manner he p2opoſed and therefoze tald, he 
conſented that the Judgment ſhould be arreſted. 


Vide anto 
155+ 


Evans and Thomas. 


Vide ante HE Docket-Book being now p20duced, and there appearing 
161, a fair Entry of the Judgment, and upon the Counſel's 
ſaying be conſented fo2 the Anminiſtratrix, the Court made the 
— abſolute fo2 entring the Judgment up as of the p2ecedent 


Term. 


Term. Trin. 


2 Geo. II. 1729. 


The King and Robe and others. 


Patent had been granted to the Defendant Robe to be When an Or- 
Clerk of the Parket within the Gerge, and by Colour 9er is _ 
of tt many Dppecſſions had been done to he Peouee. 4 
Upon which the Juſtices of Middleſex at their Quarter- bon far tho 

Seſſions made an ©2der upon htm to pzoduce his Patent, and Court is 

upon hearing it read, they came to a Reſolution, that the Pa. boundtogive 

tent only gave the Defendant Robe Jurisdi#ton within the - — 

Inner Gerge, and that his — it into the Outer Uerge ;,, i, 

was illegal, _ the Juſtices delivering themſelves in thts 

Way, and entering this into an Ozder of Court, Robe met with 

a good deal of Oppoſitton in going on with what he had be- 

gun; and upon that pzeferred a Bill of Jnditment at the AC: 

ſizes againſt ſome Conſtables, and others that oppoſed him. 

The Tuſtices at the Seſſions then made another Onder, that 

oe would ſuppozt the Conſtables in what they had done with 

the Publick Money of the County, Upon a Certiorari being grant- 

ed to remove up theſe O2ders V1. Reeves mov d to quaſh them; 

becauſe the Juſtices had undertaken to determine the Galtdity 

of a Patent in a Method that did not p2opcriy bung the Mat- 

ter befoze them. Pe obſerved, that the pꝛoper May would have 

been to have indicked Robe fo2 Extoztion, to have moved fo2 

an Inkozmation, oz to have tried the Galtdity of the Patent 

in a Scire facias. But as to the firſt of theſe Ozders the Court 

agreed, that it was merely a Matter of puvate Opinton about 

the Patent, and no Adjudication of any Fact to be done in Pur⸗ 

ſtance of it; and therefoze they thought it was not properly an 

Ozder made by them, and need not have been ſent up in Return 

to the Certiorari, To the other of theſe Ozders, they agreed, 

there was an Adjudication, and therefo2ze, admitting it to have 

come p2operly befoze the Court, they allowed clearly, that they 

ought to affirm it o2 ſet it aſide. Befoze a Certiorari (ues there 

may be Reaſons offered to the Court to p2event 'its going; 

but when tt 1s gone, and an O2der returned upon it in a p2oper 

Manner, it is neceſſary fo? this Court to do ſomething in " 

i | u U 
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But whether the Ozder did come P20perly befoze the Court in 

the pꝛeſent Caſe, they were not lo well agreed; fo2 Judge Pro. 

byn ſald, tt was removed at the Complaint of one who wag 

not aggrieved by it ; the Occupters of the Land in the Coun— 

ty are the only Perſous that can ſuffer by it, and the Clerk 

of the Market ts the only one complaining of it. And he thought 

it was a Rule, that this Court will not concern themſelves, 

where Relief is ſought fo: by one who has no ©Occaſton fo? it. 

Judge Page ſeemed to incline too to the lame Opinton. But the 

Chief Fullice and Judge Reynolds (atd, that they thought it the 

Outy of this Court to krep inferioqr Jurisdicions within their 

proper Bounds, let the Complaint be made by whom it will, 

They obſerved too, that the County were not blameable foz 

olning in an Ad to defend themſelves agatiſt what was thought 

yp them an Oppꝛemon; but whether the Method of {p2oceeding 

Was juſttifiable in applying the County Money in this Map, they 

vide poſt thought Deſcrved to be conſidered of in a fuller Manner; and 
5.C. therefoze made a Rule to ſhew Caulc. 


The King and Lewis. Wo 
Rricles of the Peace were erhibited againſt the Oefendant in 


Haw far tho 
nn. this Court; and upon an Affidavit being produced, that he 


damus to Ju- WAS very inürm, and that his Life would be much endanger'y 
dice» of by Coming up to Town to — Security, Pz. Strange mov'd 
Peace to take that a Mandamus might be Dircited to three Juſtices of the Coun- 
« Security. ty of Brecknock, Where the Defendant reſided, to take his Sure⸗ 
ty. Ve ſaid this Motion had been allowed befoze, Michaclmas 
6 Geo. 1. in the Cale of Dir Edward Seymour. Judge Reynolds 

laid, the lame was done in a Northumberland Caſe a few Terms 


ago, and accozdingly the Court granted tt. 


The King and Bambridge. 


How far ihe U PON a Habeas Corpus Direited to the Keeper of Newgate he 
Court will returned, that he detained the Body of the Dekendant upon 


not Bail « thzee (everal Commitments; one, an ©2dcr of the Houſe of 


Man in©** Commons, which required him to netain the Defendant till he 
- (hould be diſcharged by further O2der of that Poulc ; another, a 
CUarrant upon an Indicment of Murder, which the Defendant 
had been ſince acquitted of; the third, a CUarrant from Sit 
Edward Bellamy upon a Charge of Fclony upon Oath koz ſtealing 
Goods to the Clalue of 27 |. Mz. Strange mov'd now, that the 
Court would be pleaſed to Tail him. To the firſt of theſe 
Cauſes of Detainer, he ſaid, that the Parliament was p2020- 
gued; andtherefoze the Effet of the Commons Commitment was 
now determined. Co the lecond he obſcrved, that the Jndif- 
ment of Murder was the Foundation koz the Carrant ; 
and therefoze the Acquitral upon it muſt be the Reaſon fo; 
diſcharging it. Co the third he took Motice, that an At 
of Parliament had teen made this laſt Sefſions to Diſable 
the Defendant of hoiding the Place of CUardcn of the 
Fleet anp longet than the fourteenth of June nert, and to 
give his Bajeſty a JIower of appointing one in his Room; - 
I | a 
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the At requires the Dekendant koꝛthwith to deliver up an Ac- 
count of the Pꝛiſoners, With the Canlcs of their Commitment, 
to the Judges of the Common Pleas, And if he ſhall negleft 
os refule ſo to do upon Requeſt, the Statute ſays, he ſhall de 
utlty of Felonp without Benefit of Clergy. 99). Strange ob- 
rved, that the Pyfoncr's Confinement would diſable him to 
give that juſt Account that he ought to do, by his not Having re- 
courſe to his pzivate Papers; this he laid, he was obliged to 
do within fo ſho2t a Space as ſeven Days, and he pzodncen 
an 4fidavit too from the Pxſoner, that he had applied to his 
Scrvants, that keep the P2iſon, and he could not net the Pa⸗ 
pers from them; and yer an exact account ig immediately re» 
uired of the Pzxiſoner upon Fozxfeiture of Life. Fo theſe Rea-» 
duns, he ſaid, he hoped, the Court would grant the Indulgence 
he moved for. But the Court (aid, that they did not ſec, that 
the pcrplered Circumſtances the Puſoner had bzought himſelf 
into would be any Foundatton fo2 this Court to go out of their 
ozdinary Courſe, Yowever they ſaid, they did not think 
the Defendant's Circumſtances were ſo perplexed as they are 
rep2eſented,; = to be ſure the Intent of this Statute is to re- 
ccive a natural Conſtrutton; and thercfoze if the Puſoner 
docs the utmoſt that is in his Power to Diſcover the State of 
the Gaol, undoubtedly the Intent of the Parliament will be 
well complied with. Be this as it will, they ſaid, the ]2cce- 
dents of this Court muſt be their Rule to Hire them in the 
Ererciſe of this ſupzeme Ack of Authozity, And they did not 
know, that ever this Court had done tt, but where the Crown 
was lack in their 02 it appeared, that an Appeal 
had been b2o0uUgHt bef02e the Indiament, where the Defenvant 
was acquitted, oz ſome other _ moving Cauſe of the like 
Nature. Upon which they refuſed the Ball in the pzeſent Caſe, 
and 02dered the P2tfoner to be carried back, without making 
any Rule to2 that Purpoſe. Then M:. Strange Deſired, that an 
Entry might be made, that he had made hs Paper within the 
firſt CAeck of the Term to be brought upon his Trial, fo fear they 
ſhould not be able to bung him up the firſt Day of the Deſſions 
to the Old Bailey. The Chick Juſtice laid, He did not ſee it was 
likely to be of Service to the Pziſoner; but ozdered it to be 


— and then he was remanded. Vide x Ven. 330, 346. 
alk, 103, 


The King and Hayes. 


R. Filmer mn of the Defendant mig 


be allowed the Videante gs. 
Benefit of a Oay-Rule, and he ſaid, 


otions of this Hov far the 


5 
Nature have been allowed, where a Perſon has been committed — 


mihment, that was pronounced 2 the Dekendant, that he Benet of « 


Mould lie in Pꝛiſon AL 8 and that Time is not pet out; Day Rule. 
ſo that they could not do ft. And in the Caſe of Landen Jones, 
the Court ſatd too, they never granted theſe Motions in Con- 
hoot ; and this was, when he made the like Motion with 


The 


— 
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What ſhall 
be a good 

Indiament 
of Forgery, 


The King and Croke. 


* E Defendant was convicked upon an Tndi#ment of Foy 
gery of falſe Deeds, founded upon the Statute of 5 liz, 
c. 14 Dis Counſel moved in Arreſt of gent that the Tn- 
dit ment ſet 4 that Joſeph Garbet was ſetſed of Lands in Fee 
in Right of his Cite, called Jawick, lying in Clackſton in the 


' County of Eſſex, containing about 3<o Acres; and that the De- 


fendant, in the Name of Garber and his Wife, foꝛged a Bargain 
and Saſe, by Way of Leaſe and Releaſe of a Park, called Ja. 
wick Park, T4) about zoo Acres, be the lame moe o 
lcſs, ſituate in the Parish afozcſatd, fo2 the Conſideration o 
45001. and all this was latd to be done with an Intent to diſturb 


the Freehold of Joſeph Garber and his Wife. Now the Dekendant'g 


Erception to this Indickment was, that the Statute of Eli. 
makes it neceſſary, that the Conveyance charged to be kozged 
ſhould appear to affect the Freehold of ſome one; whereas in the 
preſent Caſe it does nat; fo2 that which is ſet kozth to be di⸗ 
ſturbep, 1s Garbet's Freehold in certain Lands; whereas the 
Conveyance charged with diſturbing it ts a Conveyance of a 


Park; whtch is an Intereſt known to the Law under a particu- 


lar Ocſcription; whereas Land is an Intereſt under a general 
Denominatton, They obſerved too, that it was true indeed 
the Quantity and Parcels of one were the ſame with the Quan- 
tity and Parcels of the other; but that they ald would ſign 

nothing, the Things themſelves being in their own Nature dit- 
ferent. But the Counſel fo2 the King f(atd, that ft was not 
material in this Cale whether the Conveyance was ſet fo2th to 
be luch as to be able to affect the Lands upon a Title in an Ejet- 
ment; tt was enough that the Conveyance was ſet fo2th to be 
ſuch as that a Court of Equity would have infozced it to bind 
the Land, if no Fraud had appeared in the 92 of it, and 
it had been conſidered as erecuted bona fide. Now that a Court 


of Equity would do this, they thought was manifeſt from other 


4nſtances. A Covenant is made to paſs all the Lands a Man 
bas in ſuch a Town called White-acre; he makes a Conveyance of 
all his Lands called Black-acre; yet they ſubmitted it to be clear, 
that if he has. no Lands called Black-acre, the Court of Equity 
will infozce this Conveyance, and decree a quict JIoſſeſſion in 
White-acte. Do in the preſent Caſe, if there had been @ p2ece- 
dent Agreement to paſs the Lands called Jawick, they thought 
tt would be beyond Queſtion, that a Court of Equity would 
have tnfo2ced tle pꝛelent Conveyance; and they lald the Crecu- 
tion of the — Deed, as it ſtands upon the Face of it, 
equally intitles itſelf to the Aſſiſtance of ſuch a Court, as there 
appears to be a Conſidcration patd of above 4000 |. Chis 120- 
ſition then being now to be admitted, that a Court of Cquity 
will render effettual this Inſtrument, the Conuntcl offered tome 
Arguments to ſhew, that the Conveyance was within the 
CUozds and Meaning of the Statute. They obſerved, that if 
thts Pꝛoſccution had been at Common Law, the Offcnce char- 
ed in the Indickment would have been puniſhable as a Tage 


cyond all Contradickton; fo2 Foꝛgerp in general ts the 
8 3 a * Countet⸗ 


- 
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Counterfeiting another's Hand oz Seal with an Intent to p2e- 
judice him; and whether it has that Effeck oz not, is immate⸗ 
rial, The preſent Statute has indeed made that a Circum- 
ſtance neceſſary in ozder that the Offence may come within it. 
But let this be done in what Map it will, it is all the ſame, 
lo that this Effeck Immedtlatelpy reſults from the Ack. They 
ſaid immediately; fo2 tho' ſuch an Effet may conirguentiall 

follow, they allowed that would not be enough. As if a Bon 

is fo2zged, which afterwards may happen to be put in Suit in a 
Court of Equity; the Lands of the Party may in the Event be 
affefted with it, as upon an Oder of Sequeſtration; yet they 
admitted ſuch F o2gery could not be within the Meaning of this 
Clauſe of the Statute. But they obſerved, that this Stature 
was ſtill to receive that natural Conſtruton they contended fo2; 
as other Statutes of Fozgery have been conſfrued in the 
like Way; and indeed it is a Penal Law, it is an Ac re- 
ſtraimng an inkamous Dffence. he Statute of 1 Hen. 5. which 
is in Raſtal's Edition, ſays, that whoever ſhall diſturb another's 
Joſſeſſion and Title in any Land ſhall be ſubjeX to an Aﬀfon-of 


 Foxgery of falſe Deeds; yet it has been held, that where a Con- 


veyance of Land was fozged, when he was out of Poſſi Mon, it 
was within the Ac, 3 Inſt. 170. They Catd too, they allowed the 


Caſes in Brook, pl. 1. and 19. Title Forgery of falſe Deeds, that 


in an Action of kalle Deeds upon this Statute of Hen. 5. tt might 
be pleaded 02 given in Evidence, that the Plaintiff had no In- 
tereſt in the Land at the Time of the Foznery; but thep 
thought there was a great Deal of Difference betwecn a Civil 
Suit, where the Party is to repair himſelf in Damages and a 
criminal P2oſecutton. But they obſerved, that fo2 the Reaſons 
mentioned befoze, here was too in the pzeſent Caſe a real 
Damage to the Party; upon which they payed — 17 7 fo2 
the Ring, But the Court ſatd, 28 did allow, that if the p2e- 
ſent Conveyance, as ſect kozth in the Recozd, would give an 
equitable Right, it would clearly be within the Statute; fo2 a 

LOnveyance, which may be inkozced by a Court of Equity is 
cqually a Diſturbance to a Man's Freehold, as a Conveyance, 
Which ou fnfozced by a Court of Law. ut they ſald, they 
were of Optnton, a Court of Equity could not inkopce it; no 
moze than if a Conveyance was of Black-acre fo a valuable 
Conſideration, a Court of Equity can make it be a Conveyance 
of CAhtte-acre. If indeed there had been a precedent Agreement 
ſet fo2th in the Deed to convey the Lands called Jawick; and the 
Erccution af (i had been as in the p2eſent Caſe; oz any other 
Matter h been to have 8 the legal Operation ok the 
Deed, when the Deſign of the Deed evidently diſcovered itſelf, 
the Court clearly allowed the Defet of it might have been ſup⸗ 
plted, But in the p2eſent one they thought the Intereſt charged 
to be conveyed, and the Conveyance itſelf, had no Kind of Rela- 
tion to one another; ſo that at moſt a Court of Equity can 


«+ COnſider it as a void Deed; and make the Party refund the Wo- 


ney. Ind as ou Remedy as this may be had at Law; fo? ta- 
king this Deed to have been erecuted bona fide, an Action would 


clear iy ite fo2 ſo much Yoney 3 to the Party's Ciſe, — 
X 
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(he Method to pꝛetcerd againſt the Defendant in a criminal CUap 

zould be to indtit tim at Common Law. pon which th 

hole Court delivered their Options, that the Oekendant med 

be acquitted upon this Indtäment, but however put the Mat. 

Vile poſt, "oy oft to be conlirered of a little longer. 1 Vern. 40. 2 Vent, 
„. 305. 


1 


Byrom and Baker. 


_ — 1 N Orbt fo2 Rent biought by an Executoz, M2. Reeves moved 
ite r in this Acton till the-JPlatntiff hould 
Court will not pay the Go 9 2 q omar, worry way = the _ Cauſe. Vut 
(tay the tte If aPPrartig, that this Utton was koz lame new Kent Accritin 
coedings 11 a ſince that demanded in the fodmer Afton, as well as fo2 th 
eco Ac- Foxmer Rent demanded in that Aﬀton, the Court ſaid they could 
et, not bo it; oz it muſt appear by the Declarations, that both 
Nontuie im a the Adtong arc crafty for the fume Cauſe. They ſatd farther, 


to:mer Ac that it is not long (ince theſe Motions were allowed only in E- 


won ate band., jcckmentg. But what makes the pzeſent Caſe beyond all Dil 


l the Court lald, Executozs never pay Coſts upon 
Jonſutts, | 


Vide ante 42, The King and Dr. Whaley. 


How far « 11S Caſe had been removed up by Writ of Erro? into the 
: <p aig [Y)ouſe of Lozds; but it was diſcovered there, that the 
ver vor © CUnrit of Exroz in this Court abated by the late King's De- 
Qure lm. mile; and therefoze the Judgments er were 
ve dit. wholly here frregular; upon which a new TUrit of Erro2 was 
fozced to be brotight. Pz. Reeves ſatd, as the Matter had been 
ſo ſolemnly argued here betoze, he hoped the Court would not 
go into it again; but pronounce the ſame Judgment now, they 
ave befoze. But M2. Bootle deſiring to mention a Caſe 0) 
wo, which he thought would give farther Light to that Point 
about the Traverſe, which he argued bekoze; the Court allowed 
him to do it. One of * Caſes was out of 2 Cro. 650. The 
Defendant there ſet fozth his Title in a Quare Impedit, that 
was Parſon (mparſonee of the R of J. T. and fo 
— v the _ I. ſald, that long Time bekoze the Jlatntt 
any ng had, 
in Fee, and p2efented thereto J. G. and afterwards ſurend2ed 
his Poſſeſhong to H. 8. that H. 8. died ſeiſed, and it deſcended 
to Fd. 6. from — to Queen Mary, from her to Queen Eliza- 
beth, who died lelled, and from her it deſcended to King James, 
who then was; that afterwards Ring James granted the nert 4 
voldance to the lald J. T. who pꝛeſented the Dekendant acco2d- 
ingly, The Plaintift replies, that true it is, the uo was 
leiled in the Manner afo2efaid, confeſſes the Surrender to H. $ 
and the Deſcent to Ed. 6. but ſays, that that Ring by his Let. 
tcrs Patent granted the Advowſon to Sir Tho. Wyat, who 
nranted it to the Plaintiff, and then traverſes the dping felled of 
Ed. 6. Apon which the Ocfendant demurs ; becauſe the Oeſcents 
to the others were not traverſed too. Jt was indeed mm 
3 | | l 


ze Pio of Okey was leiſed of the Advowſon 
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by the Court at that Time that the other Deſcents were not 
neccflarp to be traverſed; but the Argument Mz. Bootle made 
kram it was, that the Traverſe of the Deſcent to Ed. 6. was 
allowed to be good. Now he obſerved, if that Traverſe was 
matertal, the eniy Reaſon could be, that the Plea ofthe Defen- 
pant was not fufficicntly confeſſed and avoided; and that could 
only be upon a Renne, that Ed. 6. might have gained the 
Fee again, and therefoze the Traverſe of the Delcent was re⸗ 
quired in that Cale. Equal Realon, he ſaid, there was to re- 
quire it in the pꝛelent one; fo2 ſuch a Poſſbility Tere is in the 
preſent Cale; fo2 though King William did preſent, and the Þ2e- 
ſentee was admitted, inſtituted and induced, yet it might have 


ticles; and by that Means the Pꝛeſentation had been con 
ag void; and the Ring would 11 have had his Turn as 
fo2 which Reaſon, he ſaid, this was a 2 Caſe than the 
Cale cited. 5 Rep. 102, De (aid too, there were other Caſes 
where a Traverſe ſcems unneceſſary, and yet the Law requires 
it. To this Purpoſe 1s Yelv. 115. where in Debt wagt as 
Admumſtratoz to D. the Defendant pleads, that D. made Lark 


ered 
foze; 


C 


happened, that the JI2eſentee would not have (ſubſcribed ſb Ar- 
e 


_ Erecuto2, he muſt itkewtſe traverſe, that D. died inteſtate. 


the Court laid, that they ſtill continued or lame Optuton they 
were of at firſf, that the Traverſe would be intirely immatertal 
in the pꝛeſent Caſe; fo2 the Pefendant has ſhewn enough to de- 
ſtroy the King's Title, and the Jutendment of the ebe a 
not ſubſcribing the Articles is very remote. But in the Caſe 
cited out of Croke the Court (atd they took the Reaſon fp2 th; 
to be, that the Dekendant had alledged moze than he need have 
done fo2 His Title, and by that Mcans gave the Plaintiff Liber- 
ty to traverſe the Surpluſage 02 pats;tt aver as be thought pꝛo⸗ 
per. Then as to the other Caſe, they ſaid the Reaſon of it de⸗ 
— upon a poſitive Punciple, that two Negatives incon⸗ 
iſtent with one anothcr will never make an Jfſue; accozdingly 
they reverſed the Judgment in Ireland again. 1 Salk. 297. 


Stent and Warwick & Ux'. 


7 2 oo a Writ of Erro2 out of the Common Pleas in an What mal 
Ejecment, the Erro 45 Per was, that the Count wag be ſaid to be 

upon two Demiſes by different Perſons fo? different Lands fo2 * ay Judg- 

different Numbers of Years ; and pet the Judgment was quod Peg men 

recuperaret terminum ſuum prædictum in tenementis predict”. But k 

the Court fatd, that ſhould be underſtood reddendo ſingula ſingulis. 

Vut they did allow, if the Lands had been the ſame, it wauld 

have been otherwiſe fo2 the Ancertainty of what is to be reco- 


vered; acco2dingly affirmed the Judgment. 


— 
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Roche and Hepman. 


How far « 17 an AFion upon the Caſe fo2 ſeveral P2omiſes, the Defen 
Perſon, that I dant pleaded the Statute of Limitations. The Plaintiff re- 
js beyo"? plied that he was beyond Sea et the Time of the P2omiſe, and 
not be ber. that he ande his Aﬀton within fir Pears after his Return, 
red by the — — a Writ of Erro2 out of the Common Pleas it was now 
Statute of Debated, whether the Replication was good, oz nat. WD}, Reeves 
Limitation. gbjefted, that Aſſumpſits were within the Purview of the Sta, 
tute, but not withtn rhe Pꝛoviſo; foz the Pꝛoviſo enumerates 
all the Aﬀtons in which it relleves, but the pzeſent one is omit- 
ted. And he obſerved that the Judges have conſtrued this Stq- 
tute accozding to the Tlozds; and not accozding as the Mean- 
ing of it map be gathered by equitable Jnferences. To this 
18 be 1 a Caſe out of Show. 98. where the Defendant 
as beyond Sea at the Time of the Pꝛomiſe, ſo that the 
laintiff could not being his Afton againſt him; and pet it was 
eld he was within the ntent of the Statute. This Caſe the 
Court ſatd, they clcarly allowed, fo2 the Plaintiſt might have 
taken out an Dyzigtnal againſt the Defendant notwithſtanding he 
was beyond Sea. So that he was clearly not within the Relicf 
of the J22oviſo of this Aﬀ, as he had cvidently another =o to 
belp btmſelf. However upon the Authozity of the Caſes cited 
out of 2 Saund. 120. and 1 Cro. 245. they thought the p2cſent 
Caſe clearly within the Intent of the 7 fo2 it would be 
a ſtrange Thing, that the Statute ſhould give Reltef in Uitons 
— Wozds, where there are only two Pears given to bing the 
Atﬀton in, and yet ſhould not give Relief in Aſſumpſfits, where 
there are ſir Pears given. Acco2dingly they affirmed the Judg⸗ 
ment. Vide Stat. 4 Ann. cap. 16, 19. | 


The King and The Inhabitants of Rexam Regis. 


How far the M* Wynn moved, that an Over of Seſſions, repealing a 
2 Hecht Rate made by two Juſtices, might be quaſhed. 
Orad tel. The Exception he took to it was, that the Reaſon the Juſtices 
niog to a At the Defſſons went upon appeared to be (mperfeit ; fo2 it was, 
Poor's Rate. Upon its appearing to us that the old Rate upon the Boule was 
but 20s. we therefoze quaſh the new Rate appointing tt to be 

4053. But the Court ſaid, that may be a good Reaſon 02 a bad 

one, accozding as the Circumſkances of the Caſe appeared fo 

the 'Tuſtices ; fo2 tf the Douſe was imp2oved double the Clalue 

ituſed to be of, it was certainly impꝛoper to ſet it aſide, becauſe 

the Rate was a very juſt one; but if the Douſe continued pct: 

ty much of the ſame Galue it uſed to be of, it was undouvted: 

iy right to repeal it. But at laſt it appearing, that the Jl 

ices appointed this Rate of 20 to be the perpetual Rate upon 

te Houle; the Court (aid, they thought 1t clearly bad; lo? d 

ate muſt be of its own Mature vartable; and thercfo;e made 

Vide poſt a Rule to ſhew Caule, Salk. 526, 
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Birch and Leek. 


PON a TUrit of Crro2 out of the Ceommon Pleas in In 
Aon of Trelpaſs, the general Errozs were afſigh'o, 
want of an O2iginal and Warrant of Attvzney, A Certiorari to 
the Cuſtos Brevium to certify whether there was any Oziginal of 
Hi. Term laſt, which was the Term of the Placita; he returned 
no Ouginal of that Term. But upon another to certify whe- 
ther there was one of Mich. Term p2eceding, he returned that 
there was, but with no Continuances. Upon which M2. Filmer 
ercepted, that as it was to be taken, that the O2t1ginal was not 
cont nted down from one Term to another, it could not be con⸗ 
Qdered as an Ouginal in that Aﬀton. But beſides he ſatd, there 
was another Objetton too to be made, admftting there were 
the Continuances, that there 1s a matertal Aarfance between 
the CUrit and the Declaration; in that the Declaration is of a 
Creſpaſs in 1 June 12 Geo. 1. but the UUrit is of a Treſpaſs 
contra pacem noſtram. But Mz. Reeves ſaid, as the Terms were 
contiguous he did not fee any Reaſon fo2 Continuances, but 
tf there was Occaſion fo) any, the Court would Ozder a Certio- 
rari to go of Courſe ad informandam Confcientiam Curie td ſee 
whether there were any 02 not. The ſame he obſerved was 
done in the Caſe of Wynkworth and Clark, Trin. 4 Geo. 1. He How far the 
allowed there was an Affidavit p20duced fn that Caſe of there be- — On 
ing acually Continuances; but he thought that could not be ?7jorari in or- 
material. Then as to the Uartance, he ſald, even bekoze the dercocertify 
Statute fo2 the Amendment of the Law, it was held to be well Continuan- 
enough after a Clerdit, though not upon a Demurrer, in the © 
Caſe of Day and Musket, 6 Mod. and he obſcrved, that this 
Statute has given the ſame Relicf upon a Judgment Nbp il dicit 
as after a Gerdick. The Court agreed as to the firſt Point, 
- an Affidavit could not be material in * Caſe, no moze 
than where want of an Ozigtnal is aſſigned fo2 Ertoz ; aud ac- 
cordingly granted the Certiorari; and when this -was returned 
they lald it would be p2oper fo conſider of the other Point. 


Stent and Watkins. 


12 vas a Motlon upon the dd of Patlſament paſſed the How far « 
laſt Scſſons, 8 r in Crecution fa2 a Sum Perſon hall 
under oo. The Caſe, which the Court Delivered their Opt⸗ „t do «tion 
mons upon, was, that the Dekendant had been taken in Erecu- £7 f re 1n- 
tion and eſcaped befo2e the 29th of September laſt, and was out wlvent Deb- 
upon the Efcape on that Day, but was ſince taken up upon an tor» A8. 
(cape CCtarrant; and whether he couſd have the Benefit et- 
ther of the Ac fo2 the Inſolvent Debto2s, oz of the Ac befoze 
mentioned, was the Queſtion. The Court was of Opinion, 
that he could have the Benefit of neither. Ok the Debtozs 
at it is clear he could not; fo2 that p2ovides only fo2 ſuch 
«s were in adual Cuſtody on the 29th of September; and the 
other they ſatd wag as clear; fo; now by Relation he ts in up⸗ 
on the firſt Exccutton ; and this is not conſidered as a new one 
lince the 29th, which the Statute only extends to, but a Con- 
Yy tinuance 
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tinuance cf the old one. Dowever the pꝛeſent Caſe did not ap. 
pear to come out to be this; fo2 it was faid in general only, 
that he had eſcaped from Erccution, but it did not appear 
when that Erecutfon firſt was, which be lay under. But that 
Cale the Court ſatd was equally tmp2opcr fo2 them to give 
Relicf upon; becauſe it ought to appear, that he was in Erecutt- 
on ſince. So the Court refuſed to do any Thing in it. 


| | Swan and Wile. 


How fer tho T HE Plaintiff had made a Miſtake in the Copy of the ſue 
Court — by (caving out the CWlozdg per Johannem Allen Attornatum 
of Amend- ſuum. And the Court ſatd, an amendment of this Dozt may 


ment without 


paying Coſts, be made without paytng Coſts. 


 - =, L-, e on, Xx 
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| The King and The Inhabitants of Rexam Regis, 


i we nk T WO Tuſtices made an additional Aſſeſſment of two Pence in 

1 133. the Pound; and upon Appeal ta the Seſſions they vacated that 
Oder but 0zdered themſelves, that the Money already levied upon 
it ould be pald over to the ſucceeding Dverſeers ; whereas M1. 
Wynn ald, they ought to have o2dcred, that the Money ſhould 
be repald the Perſons, whom it was levied upon. Accoz2dingly 
the Court quaſhed this Part of the ©2der, and confirmed it as 
to the other Part. 


Mole and Patſon. 


How far the A Utit of Execution was taken out upon a Judgment in the 
Court will Common Pleas returnable tn that Court; but by Miſtake 
— the Warrant made out by the Sheriff mentioned the WArtt to be 
Execution, Ot Of this Court. Clpon thts the Court diſcharged the Oelen. 
by Reaſon of Dant Out of Cuſtody. upon this Exccution; (02 they ſatd, the 
« Defet in (Ularrant was what he was taken up upon, and that was wiong. 
the Warrant. But they obſerved, the pꝛoper CT 5 of — 11 this Miſtake 

would have been to have (erved the Oefendant when he was in 

Cuſtody with a true CUrit of Execution out of the Common 


a Pwr ape ana A a a a ey £4 ©. 


Pleas. 
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The King and The Inhabitants of Holiborn. 


OTION was made to quaſh an Ozder of two Juſtices, When Part 
M and an Omer of Seſſions confirming ft, The Caſe wag of ie Lands 
ſpcctally fated, That a Man rented a Farm of 12 J. per Annum 3 
and that Part of the Lands to the Ualue of 91. per Annum lap ſie in ons 
in one Pariſh, and that the other Part lay in another Pariſh. Peri, and 
Apon which the Juſtices were of Dpinton, that he gained no — in ano- 
Settlement by this Means. Exception was now taken to the %% which 
Oꝛders upon this Account; becauſe the Farm ts conſidered as „e, ni, 
one intire Intereſt, and therefoze, where the greateſt Part of seulement 
it is, there the Settlement ſhall be. Accozdingly the Court rem 


made a Rule to ſhew Cauſe, Mr 


Hornby and Cornford. 


12 Matter coming on again, M2. King deſired of the ile ate 
Court, that the Oetendant might have Liberty to replead; “ 
and he (aid a Replcadcr has been allowed after Argument upon 
a Demurrer, 3 Lev. 440. The Court ſaid, they believed Re- 
pleaders were allowable after Argument. But they obſerved 
that the pzeſent Caſe was not p2operly intitled to a Repleader 
at any Time; fo2 a Tx” 18 never awarded but where tt 
clearly appears, that the Judgment ought to be given fo2 a 
Man, but fo2 ſome Default in Fozm it cannot. But if a Re- 
leader ſhould be atlowed in the p2cſent Caſe, it ought to be al- 


| lowed in every other, where the Oefendant is gutlty of the 
_ greatcſf Miſtake in Subſtance. However the Cale ſtood over 
to be argued again; becauſe no Body was ready to you to thc 


Point, that was ſtarted in the 1 Argument. ut after ; 
wards the Plaintiff accepted an Offer of the conditional Sum 
with Coſts, ſo nothing moze was done. 


The King and The Inhabitants of Roxeter. 


Udge Reynolds at firſt declared his Uinwillingneſs to confirm vide ante 
the Ozder as to the Father; becauſe the Conſequence would 16:. 
be, if tt ſhould happen, that theſe Childzen ſhould not have gain⸗ 
ed any Settlement to themſelves, they muſt be removed too 
from Shorebury to Roxeter, when the Truth of the Caſe poſſibly 
may be, that the Father himſelf ought not to be ſettled there. 
However at laſt the Court agreed, that Roxeter muſt be taken 
to be the Father's Settlement, and this is only a Conſequence 
from it, that they muſt have the Childzen too, unleſs they have 
ot a Settlement to themſelves elſewhere. However as the 
= was now made, they confirmed it only as to the Father 
and Mother, and quaſhed tt as to the thzee Childzen. 
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Vide ante N Rule to ſhew Cauſe, why the Writ of Grroz 


| v9. 


Forteſcue Aland and Maſon. 


ould not 

be amended upon the Statute of 5 Geo. 1. 13, MJ. Bootle 
ſald, that the Altering the Wirit in the Exception taken would 
be to moke it a CUrit of Erro in the Cauſe, whereas it wag 


none befoze ; and this be ſaid would not be Amending the Wirdt 


but Fozming a new one, which the Statute does not exten 
to. De obſerved beſides, that this Miſtake of the Plaintiff hay 
ut them under 11 make their Plea a vaſt deal longer 


— yo t would have needed to have been; (oz upon 
the Plamtiff 9 omitting \ta make Jonathan Maſon Tenant in 
ail, they were fozced tg (et fo2th the ſeveral Limitations in 
ozder to make out the Defendant's Title; foz as Jonathan wag 
made only Tenant fo Ty ian efendant had not a Colour 
of Title. But now tif the Platntiff's Crit of Erroz is made 
right in this Particular, all this Part of the Defendant's 
Plea that has been menttoned (9 made fntire II 
hich be lad would be tricung with te efendant in ny a 
anner, that he oped it ſhould not be allowed, But if it 
ould, at leaſt he hoped the Court would give the Defends 
ls Coſts, But the Court ſaid, that they thought this Caſe 
Ss plainly rr the CUozws and Meaning of the Ad; fo; 


they are, that Writs of Crroz ſhall be amendable foz2 any Ga⸗ 
riance 02 other Octet whatſoever. Now they obſerved, = 
the Crit of Erroz in the King's Bench in Ireland ſet fo2th, that 
onathan Maſon was Tcnant in Catl, and that Writ of Erro! ig 
art of the Recozd ſent up; this CUrit of Erroz differs from 
t, and thercfoze there is a Gartance in it direfly within t 
020g of the Ad. hen Fes AND, that the Defendant mig 
ve applied ta have dad this Piſtake re#ified; and therefoze it 
as his own Fault in der bot this Erpenee in lengthning out 
his Plea. They were of Opinton likewiſe, that the Defendant 
was not intitled to Us Tae; fo2 the Statute daes not give 
any, and then they did not fre. how they had Authozity to do it. 
It indeed n quaſhtng CUrits of Erroz thep do give 
,Ofts, fo) the Statute taz the Amendment of the Lam has com- 
manded tem to da ſo. | 


Gurnel and Fawl. 


N Rule ta — bog an Execution ſhould not be ſet 
alide (02 its being made after an Allowanee of a Writ of 
troà in Parliament, Md Reeves (aid, that the Writ of Ext⸗ 


| to it was uot 1 Could nat be a Superſedeas. FEllt 
1, Strange WIN, Irit of Erroz ty a Soperſedeas from the 
(me of the Sealing it. The Court indeed allowed, where 
Valle is afterwards put in, the CUrit of Erroz is a Superſedeas 
by Relation from the very Scaling of it ; but as Ball was not 
ut in yet, the Time of the Service of the Execution was at 
Relent to be conſidered as regular. But where indeed no * 
2 


{LA aled befo2e the Crit of Erro2 taken aut; aud os 
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is to be put in, the CUrit of Erro2 ts a Superſedeas from the 
very Sealing of it. The Court acco2dingly would have dif- 
charged the Rule; but it coming out, that the Tirit of Ere- 
cution was (craled befoze Judgment, the Court ſaid, that was 
totally irregular ; and it would be well fo2 the Plaintiff that no- 
thing moze was done. 


9 


Goodright, on the Demiſe of Baker, verſus Sturdy. 


T= Plafntiff in this Caſe had got Judgment, and taken _ . 
1 out a Crit of Poſſ*Mon ; when the Sheriff came to ere ee 
cute it, the Tenants offered to attozn voluntarily; upon witch nen — 
the Sheriff did not erecute his P2oceſs ; the Time of the Re- Execution, 
turn of the TUrit run our; and then the Tenants refuſed to at- 

tom. Clvon which M2. Lee moved fo2 a new CCiric of JPoſſel- 

ſion; and reltcd ubon the Cale of Kingſdale and Man, Salk. 321. 

But the Court (aid, that they never granted a new CArit of 
Pofleſlun, but where tt appeared upon Reeo2h that the firſt 

itrit was prevented from being executed, by entring a Non 

miſit breve; 02 komt other Evidence given, that the Cie of the 

(Urit ves immedtatelp u kruftrateb as ſoon as it was erccuted. 
According refined to grant this Crit, till luch an Entry (ſhould 

be made. 2 Ven. 115. Salk. 321. 


The King and The Pariſh of St. Stephenſon in the Coun- ,, . 


ty of Bedford. not be ſaid 
to be a good 
HIS was an Omncr of Removal from the Parich of St, Pe- 2rderof Re- 


ter'S in Bedford to the Bart of St. Stephenſon made by the Reaoa bs 
Juſtices foz the Town of Bedford, M2, Marſh took an Crcep- Uncertainty 
tion to the Ozder, to2 tits being only (41d in the Margin Villa de in deſeribing 
Bedford, without mentioning of what County. J2ow he ob- = Place 
ſerved that it was 1ecefſary to mention what County this e eme 
Bedford lay in; becauſe the Appeal muſt be to the Juſtices of that , mage. 
County where it does lie. Che Court accozdingiy made a Rule Vide poſt 


to ſhew Caulc. 
The King and Roebottom. 


* OTION was made, that the Dekendant, who was brought When a per. 


up by Habeas Corpus, might be batled. She was commit. 6% % 
ted (02 Fozcibly detatming certain Goods, fo2 being concerned — ere 
in the ſtealing of them, and lending Money upon them, know far the Court 
ing them to be ſtolen. Twas now objefed tothe Commitment, will di. 
that the Juſtice of Peace had no Power to commit fo? foxctbly charge tum, 
detatiiing Goods, though he has fo2 foxctbly taking them; and ed. in 
bclides, that the Commitment was tmperfet in charging her the Commitr- 
with lending Money upon ſtolen Goods, knowing them to be ment. 


ſtolen; thounh it was not illegal; fo2 this is good Evidence 


of her recetving ſtolen Goods, knowing them to be ſtolen; and 

therefoze ſhe ought to have been committed generally fo2 that. 

Che Court ſaid nothing to the firſt Objecklon; but to the le⸗ 

cond they ſatd, that the Commitment muſt then be amended, 

Chey obſerved too, that there was no Place na” = 
« Z 
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Vide ante 
$1- 


the Commitment, where the Goods were ſtolen; lo that they 
could not know where to bind her over ; and therefoze the Com- 
mitment was bad too upon that Account. Accozdingly they told 
the Suſtice, that he muſt charge the P2iſoner with a new Commit- 
ment, and they would remand her. But then the Fat coming 
out, that the Ocfendant was only brought befoze the Juſtice ag 
a Witneſs, to charge another with the Stealing of the Ooods, 
and when ſhe was upon Dath, that the Juſtice examined her 
how ſhe came to lend Money upon them, when ſhe knew they 
were ſtolen; and, upon her conkeſung that ſhe did, committed 
her; the Court ſaid, that that was tntirelv illegal; fo2 no Per- 
ſon ought to be eramined upon Dath in any Manner whatever 
to charge himſelf criminally; and therefoze though the firſt Que- 
ſffons were very proper as to her Knowledge of the Theft; pet 
they ſald, this ought not to have been a [andle to the Eramin- 
ing her as to the others, by which ſhe herlelk was made crimt- 
nal. Acco2dingly the Court diſcharged her. 


Mathews and Spicer. 


* Hall in Chancery Lane. This was a Tarit of Er- 
t02 upon a Judgment in the King's Bench. Lozd Chief 
Tuſtice Eyre ſald, that he took it to be a Rule, that wherever 
there is a ſpecial Aſugnment of Erro2s, 02 a general one upon 
the Olea of In nullo eſt erratum, the Aſſignment muſt always be 
entred upon Recozd, befoze this Court will allow the Counſel 
to (peak to them. But he ſatd, accozding to his Paper-Book, 
there was no Aſſignment centred upon Recozd at all; and there- 
foze he thought tt would be irregular to pzoceed. The Chief 
Baron laid, that he belteved the Panne had been to enter no 
Ileadings dere upon the Writ of Erroz at all; and therefoze 
owever agrecable perhaps tt would be to the 14 of the 
Court to make a Rule, that the Pleadings upon the Crit of 
Erroz ſhould be entred upon Recozd ko the Future, befoze this 
Court would hear Counlel ſpeak to them; yet he thought if 
would be hard, that the Partics now bekoze them ſhould nat be 
allowed to go on. Beſides he obſerved, that the pr Court 
was not p20 n to be conſidered as the Court of Erchequer- 
Chambct; kon th | 
bat that muſt be done at the Erchequer-Chamber at Weſtmin- 
ſter: And therefoze, as this was only a pꝛeparatozp Meeting, he 
thought the Court might diſpence with that ftrt# Method of 
22occeding here, and ozder the Aſſignment to be entred upon 
ecozd befoze they pzonounce their Judgment at Weſtminſter, 
In the pꝛeſent Cale beſides, he ſald, there might be a particular 
Inconventence; fo2 if it ſhould be conſidered, that the Plaintiff 
as not yet aſigned his Errozs, the Defendant would have if 
n his Power to Non-pros the Plaintiff fo2 not having aſſigned 
tem: 02 the Time fo; Aſſigning them is out. But the reſt of 
the Judges and Barons agreed with the Chtef Juſtice; fo2 they 
ſatd in general, that all Pioceedings upon CUirits of Erroz arc 
regular p centred upon Reco2d befoze they are argued; and im 
this conliſts the Difference between thele Proceedings and the 
02tytnal ones. As this Rule is ſo plain and gencral, they 9 
1 


ep could not pꝛonounce a final Judgment here; 
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y * of Optnton, that they ought to af — to it; and there- 

. | fore however perhaps the mo2e frequent JIzaﬀice may have 

d been, 02 the preſent Plaintiff may ſuffer an Jnconventence, the 

t Court ſatd, they thought that ought not to be regarded, Ac- 

U * comingly this Aſſignment being omitted upon Reco2d, the Court 

g * refuſed to go on; and all the other Cauſes being the lame, 

, * where ſome of the Aſſignments ſhould have been generally en⸗ 

r : tred, the others ſpecially, the Court ozdered them to be entred 

p © by ſuch a Dap, and fo adjourned, 2 Cro. 119. 

* Roberts and others verſus Mundford. 

£ 3 Plaintiff marked his I atitat fo2 ſo much Money foz How for en 
t G00ds fold and deltvercd to the Oefendant's Teſtatoz, and 1 g 
. * declared fo2 Part of the Sum fo2 Goods ſold and delivered to fg dean“ 


the Ceſtato2 himſelf, Part ko; Goods ſold and delfvered to an» im parlance. 
other upon the Teſtato?'s Account. Upon which Serjeant Eyres 
moved to2 an Imparlance. The Court ſeemed to 1 that 


E 
if the Declaration had been fo2 Part of the Money fo2 Goods 
= (old and deltvercd to the Executoz, and Part fo2 Goods ſold and 
7 doeltvered to the Teſtatoz, the Dekendant would have been titt- 
f © tled to an 4mpariance. But, as tn the pꝛeſent Caſe both Debts 
r accrued upon the Credit of the Teſtatoz, and therekoze were 
n both to be conüdered as his own Oebts, the Court thought it 
e was otherwiſe, And what Judge Page ſaid confirmed it; to2 he 
1 bblerved, that a Contra# of this Nature need not be reduced 
t, ö into Cliriting ſince the Statute of Frauds and Perjurics; fo 
. that it is plain it is not conſidered as a J22omile to pay a 
1 Sttangetr's Debt, but meerly a Debt of the Party's own. 
0 However the Court made a Rule to ſhew Cauſe, as it was à vide peſt. 
e Calc of new Pzattice upon the ſpectal Latitats. S. C. 


1 Dicks and Redding. 7 


M* Draper moved to ſet aſide a Judgment, tho' regularly How far the 
ſign'd, upon JPapment of Cofts, — the general Cour: will 
Iſſue, and going to Trial as ſoon as the Plaintiff could have 0 Fo — 


done, if he had not ſigned his Judgment. The Court ſaid, „teich. 
they did not uſe to _ theſe Motions; ed the they had late- g. ning ir 


wn 
9 


* 
oy 
CEE AL I FI, 


ly altered their Ru and therefore allowed the Motion to be be regularly 


Ic * regular enough. But as the Circumſtances of the pꝛeſent Cade 4820. 
f were, they did not know but the Oefendant might by this Means 
n © netthe Term, and ſo there might be a P2cudice ; however they 
— + ſaid, they would rom the Motion in the pꝛeſent Cale notwith- 
r ſtanding, if the Dekendant would give Judgment in Debt in 
ﬀ * another Atien, with a Releaſe of Erro2s, aud agree not ts go in- 
If = to Cquity. The Counſel deſired Time to ſpeak to his Client 
Dd Bn Upon this Pꝛopoſal; and the Court gave it him, as the (Urtt 
f WW Of Inquiry could not be crecuted till Saturday nert. Powever | 
'y © the nert Day, when the Counſel conſented to n che 
1 CTourt laid, that they thought the Detendant ready ſhul 
ll - Acdand got moze Time than he ought to have done; and there- 
Xe den refulcd che Potian. And Judge Reynolds ſaid, if they 
* | | ſhould 
of | 

; 
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Mould go farther, than to allow theſe Motions, where the Jar: 
ty would have his Crial, as ſoon as he would have had regular, 
[y at firſt, their Ozders would rather be Occrees in Cquity, 
than Judgments in Courts of Law. Salk. 402, 518. 


Bellow and Pew. 


How far the FJ H E Plaintiff had declared fo? 25. 24. !. fo) Rent, and 95, 
Court will upon lutuatus. Clpon which Mi. Hervey (atd, that there 
lay Iv was no Colour, that any Ching moze was due than the 35. 24. 


ceedings in 
an Attion on 


bringing in. Court; le lard, If this JIzaitice was allou cd, it would cad to 
weomt Aqnreat Ocal of Opperſtion; and therefoze he moved, that upon 
1 hunging in the Money due upon the firſt Count with Coſts, 
de due. Pyocerbiigs might be ſtayed. Che Court ſatd, that they had 

never gonk la tor as to allow Money to be bꝛeught upon one 
Vile poſt Count; but however as this was luch a Piece ot Cvalion, the 
5 C. Court made a Nute to ſhew Caulc. 


Guinel and Thomſon. 


When a | R. F[cffrys moved now, that the Rule might be abſolute, 
1 zt was to chew Caule, why the Detendant's Plea 
. de hald not be reed, unlels he would give the JIſatntiff a 
quilice thata JOE of the J2umber Rolf, which the Judgment was entred 
Note Mould on, that he pleaded. Che Maſter (ard too, it was a ſanding 
bon ot Rule uf the Court, that a Plea of this Sozt ſhould never te 
rhe Number xecetved, Withour ſuch a Note being given. Che Court 
Judgnlent. _— it was a very p2oper one, fu made the Rule abſo- 
| lite, 


- 


Elford and Cating. 


When a Per- 85 {tings at Guildhall, In an Action upon a ſtated Account the 
ce O Plaintiff was bound by Rule of Court to give material E. 
na.  VIDENCE in London. The Evidence given was, that one of the 
wal Lvi- moſt material tems was grown due there, But the Chief Juſt, 
dence ina lald, that that was not enough, fo2 the particular Trems tc 
Wed, Now immaterial by the Account's being tated. Dowever the 
Wee Delkendant's Counſel laid, they could not have eneſfit of this 
10 bo a here; they mult apply fo a Beach of the Rule in another 


roach of it. Platt; lo the Platnriff had a Clcrdif, 


Cripple and Evans. 


When «Ten Ottings at Guildhall, This was an Aﬀton, where there were 
er plead ) (everal Counts; the firſt upon a Note fo2 421. payable a 
Por Month atter Demand; the ſecond upon a Quantum mervit fv? 
ene Mt Murling the Dekendant's Childzen; the third upon anothcr 
be allowed Mote, bearing the ſame Date, ko: the lame Sum, and papable 
in Calcs of in the (ome Manner as the firſt; a fourth fox Money laid out 
this don. fy2 the Defendant's Cite, To tie firſt of theſe Counts the Oe. 

fendant pleaded a Tender; to the third Non Aſſumpfit; w_ 


3 


and the 97s. was only added to make a Cauſe of it in this. 
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the other Two, Nil deber. My, Kettelby fo the Plaintiff ſaid, 
that it was not incumbent upon them to p2ove the firſt Iſſue ; 
but to p20ve the third, they would give in Evidence the Note 
itkelk; to the Second, they would p2ove, that Part of the Ser⸗ 
vice was done befoze the Note given, and Part after; and to 
the Fourth, they would p2ove 4s. due. The Counſel of the 
other Side ſatd, that if they ſhould be able to pzove a Tender 
upon the Note as laid in the firſt Count, it would not be 
enough fo2 the Plaintiff to give in Evidence one Note to pꝛove 
his third Count; but he muſt give in Evidence two diſttnit 
Notes, as they ate under the ſame Deſcription; fo2 otherwiſe 
they ſatd, the J2ote given in Evidence upon the third Count 
ſhall be intended the Note which the Tenver is pleaded to. They 
ſald beſides, that when it does not appear what Conſideraiton a 
Note is given upon, it ſhall be intended to be given upon the 
Conſideratiois then ſubliſting; and therekoze as it docs not ap- 
pear upon what Conſideration the p2eſent Note was given, it 
wall be intended to be given in Diſcharge of the Money that 
was then owing fo2 Nurſing, In Anſwer to the firſt of theſe 
Matters. M2. Kertleby ſald, that the Plaintiff had admitted the 
Notes to ve diſtinc by Pleading different Pleas fo them; ann 
to the other he ſald, that there was no Occaſion to give in Evt- 
dence any Conlideratton of them; and therefoze the Court were 
not to intend, that they were made upon this. Dowever the 
Chief Juſtice obſerved, that theſe JNotes muſt be intended to be 
the lame; and it is a frequent Pyatice to lay the ſame Matter 
over in different Counts; and if the ſame Plea of a Tender 
had been made to both, the ſame Objetton might have been 
made, that this Tender only reſpefed one Note, whereas pou 
ſay, there were ſeveral. To the other Point, he ſaid, that 
where no Conſideration appears upon a Note it muſt be in⸗ 
tended to be given in Otlcharge of what appears to be then 


due. Thereupon the Jury gave their Ucrdit accozding to bis 
Otreittons, 


Boſton and Foreſt. 


= Debt upon an Aſſignment of a Batl-Bond a general De- 
murrer was to the Occlaration. The. Erception that M2. 
Strange took to it, was, that the Bail, Bond was koz 41cl. 
whereas the Ac etiam was only fo) 400 l. Nov he obſerved, that 
the Stat. of 13 Geo. 1. requires, that Batl ſhall be given to the 
Sheriff fo2 no moze than the Debt ſwozn to, and that appears by 
the Ac etiam; and as this is a general Law, he thought the Er⸗ 
(ſptton might be well taken fn this Clay, But Serjeant Cha- 
sel fatd on the other Side, that he had known Complaints to the 
Court of Common Plcas of Officers taking moze Vall than 
the Sum ſwozn to, and they would not make any Rules upon 
them, where the Batl-Bond was p2etty realonable. The Court 
ſaid, that they thought here were two Queſtions of conſiderable 
Difficulty; one whether the Statute intended to reſtrain the 
Dum contained in the Penalty of _ Bond to the Sum ſwozn 
| a A 


to; 


What ſhall 
be ſaid to bg 


4 good Ball- 
Bond. 


* Court will 
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to; 0) whether the Legiſlature conüdered Batl accozding to the 
legal Stgntfication of the Tlozd, and ſo to reſtrain the Sheriff 
only from taking double the Sum \wozn to, as a Security fo; 
the Debt. The other Queſtton was, admitting the Aﬀ of the 
Sheriff to have been 1ſſenal, whether the Bond ſhould be 
conſidered as vold, 02 the Sheriff only puntſhable fo? taking it, 
To the firſt of the Queſffons the Court ſeemed to be in a good 
Deal of Doubt; but at laſt Judge Reynolds ſalb, that Bonds to 
the Sheriff are not given as a coy = the Debt, but onlp 
fo} the Partyp's Appearance; and thrrefoze he could not ſee much 
Reaſon there was fo2 the Statute, conſidering the Eſtimate of 
the Penalty of the Bond to be accozding to double the Sum; 
but he thought the proper Regtilation of it was acco2ding to the 
very Sum (won to. And he ſatd, that befoze this Statute, he 
belteved, it was a very common Ching koz the Sheriff to take 
little moze than the Sum contatned in the Ac etiamn. However, 
as to the other Queſtton, the Chief Juftice as well as Judge 
Reynolds ſeemed to think it would be Hard ta avold the Bond 

Vide poſt upon this Account, Dowever the Court ozdered thele Matters 

188. to ſand over. 


Ellis and Moon. 


What ſhall * Covenant upon two Indentures, the Plaintiff ſet fozth 
be ſaid e be 1 the Indentures of Demiſe between the L efendant and one 


2 good set- Koſier, and that Koſier being ſo poſſeſſed poſtea totum Intereſſe, ſta- 


ing f | 
an Align tus, &c. devenit per aſſignation' to the Dekendant. The Deken⸗ 
ment ofa dant pleads, that Koſicr did not aſlign to him; & hoc petit quod 


Term, in inquiratur per Patriam. Iſlue being joined upon this, and Gerdick 


WW forthe Plaintiff, it was moved in Arreſt or Judgment, 


that the JPlatnriff had not averred, that Koſier did aſlign to the 
Defenvait, and therefoze the Iſſue joined upon this was a vold 
Mic, being upon a Fact never controverted. Serjeant Chapel 
laid, that it was a Point unqueſtionable, that a general ſetting 
out of an Alignment of a Term - * Revcrſioner per medias 
aſſignationes ([S good; and he obſerved, that the p2cſent Caſe 
was nothing moze; and therekoze the Defendant did w2ong in 
tying the aint ﬀ up in the Manner he did; and conſequently 
the Jaue was voiv, But the Court ſaid, that they did not ſce, 
but they might take Afignation' fo; Aſſignationem, and if lo, they 
would refer it to him, who was laſt poſſeſſed; then the Mean⸗ 
ing might very well be, that Koſier was poſſeſſed, and from him 
the Terms came by alignment, that is, be allgned, to the 
Vide poſt efcndant. Vowever it ſtood over. 


Hetherington and Lowther. 


Haw far tho Tz: E Plaintiff was an Attozney of this Court, aud ſued the 
| Defendant by Tirit of P2ivilege ; the Defendant was an 
not ler alide Attozney of the Court of Common Pleas, and he pleaded, that 


—_— ' that Reaſon he ought to be ſued no where elſe, Pz. Strange 
Privilege 3 ſald, 
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ſaid, that no Rule was moze known, than that where the Plain. 
tiff and Defendant are both p2ivileged Perſons, the Plaintiff's 
Puvilege ſhall be allowed; and therefoze he moved, that the 
Court would ſet the Plea aſide, as it was meerly Dtlatozp. 
The Court ſald, that it has been a Queſtion fozmer ly diſpu- 
ted, whether ſuch a Plea was not good 5 and therefoze to be 
ſure, they would not now ſet it aſide as frivolous. However tf 
Mi. Strange could find any Caſes to warrant his Motion, they 
told him he might move it agau. 


Appleyard aud Hay. 


* Debt upon Bond, the Defendant pleads, that the Coudi- 


tion was fo2 Papment of 51. per Ann. fo2 eight Pears toge- 


Within what 
Time an 


ther, and avers, that he had a Commiſtion of Bankrupey taken deen may. 


out againſt him, and after that, and hefoze his Certificate 
ſigned, he . — this Bond to the Plaintiff fo2 the Security of 
a greater Debt, to the Jutent that the Plalntiff would ſign his 
Certtficate., He pleads, that he confozmed Htinfelf in all Things 
to the ſevoral Acks of Parlament relating to Bankrupcy, that 
his Certificate was ſigned, and demands Judgment if he ounht, 
&c, The Plaintiff replies, and Traverſes, that the Defendant 
rave this Bond fo2 the Sccurity ot a greater Debt, to the 
Intent that the Platntiff would _ his Certificate, Upon 
this, Tſſue ts joined, and a Gerdick koz the Plaintiff in the 
(Tloꝛds of the Traverſe ; and Judgment — 2 in 
the Common Peas. Erro2 being now bzxought, 997. Draper 
took two Exceptions; one that Debt would not ſie till all the 
© ays of Payment were over, and to this Purpoſe quoted C. 
I. 47. the other, that that Part of the Jlca relating to the 
Bond's being given fo2 the Security of a greater Debt was 
Surpluſage and tuttrely immatertal; that koz that Reaſon the 
Plaintiff ought to have tied the Detendant up to the Proof 
of this by the Traverſe; and conſequently that the Uerdiif 
ſinding that this was not done with the Intent abovemention- 


ed, it was votd likewtfe. The Court ſatd, that there was 


nothing in the firſt Objeſtton ; fo2 Lozd Coke is to be under⸗ 
ſtood of a ſingle Bond, payable at different Times; and there 
indeed the Aﬀton cannot be b2ought ill all the Days are aver; 
becauſe the Outy is intire, and the ſeveral Payments ate the 
ſeveral Deſcriptions of it; and therefoze till all the Days ate 
over it is not a complete Outy ; and conſequently no Action tiil 
then can lie; but tn the p2eſent Caſe the Duty ts complete by 
the very Oclivery of the Bond ; and the Party only agrees, 
that he will bung no Afton upon it, if ſuch Payments be made 
to him; but when there is a Default made in any of the Pay- 
ments, he 16 no longer under a Reſtraint from bzinging of his 
Acton. pon which M7. Fazacherly ＋ to give an Anſwer to 
the ſecond Obzetion. De ſatd, he did allow, that it was not 


material, whether the Debt was greater 02 leſs, which the Bond 


was given to ſecure, 02 whether it was given to ſecure any Debt 
at all, but merely a voluntary Reward to induce the mon 
0 


de brought 


upon a Bond. 
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to ſign the Certificate; but pet he thought, when the Defen, 
dant had averred the particular Conſideration, which the Bond 
was given upon, he was tied up to the Pioof of it. And to 
this Putpole he applied the Cale in Yelv. 195. pon the whole 
Matter, the Court thought the Pleading right in the pzelent 
Caſe, and acco2dingly affirmed the Judgment. 


Liſne and Moody. 


T H1S was an Action of Treſpaſs fo2 bzraking into the Plain 
tiff's Douſe, and taking an unreaſonable Oiſtreſs, The 
Juty gave 19761. Damages to the 88 fo2 he Otſtreſs, and 

1d. for breaking the Paule. The Plaintiff releaſed the 14. 

und took Judgment fo2 the Reſidue. A Trit of Erroz having 

| been brought, M. Lee (atd, that Treſpaſs would not lte foz 
The Remo an tUnrealonable £4 'tſtrels ; fo2 a Otſtreſs 19 given oziginally 
dy tor taking bp the Agreement of the Party; and therefo2e the Abuſing that 
«n unrealon- cannot make the firſt At Unlawful ; but an Afton upon the Caſe 
«ble biſre. ig the only Remedy. Co tlts Purpoſe he applied 2 Inſt. 107. 
Be obſerved too, that he did nor know, that there was even 

that Remedy till the Statute of Marlbridge 4. and ik that was 

ſo, he thought tt was beyond Queſtion, that CTreſpals could not 

(ie by Conſtruitton ſince ;'fo! the Statute ſays only, that the 

Perſon taking luch Diſtreſs ſhall be amerced, and in thts Ac. 

tion he would be fined, And he thought a clear Argument 

might be made in Pꝛoof of this by a like Caſe in 3 Lev. 48. 

However M2, Reeves ſat, that he did not ſee, but Creſpaſs 

would lie merelp fo2 taking an unreaſonable Diſtrels ; 024 

Diſtreſs is given by the Authozitv of the Law, and the Abu 

ſing that makes the whole Act illegal. To this Jurpoſe he 

ciced 6 Co. 46. De (at farther, that it was p2ctty clear, that 

there was a Remedy fo2 this Opp2eſſion at Common Law; 

and this appears by 13 op 2, 11 Rep. 44 The Ack done ap 

cars by theſe Cales to have been Allegal; and therekoze as 

it was begun by the Authonty of the Law, he thought the 
Conſequence muſt be, that it is rendered tozttous from the be- 

ginning. But however, he ſaid, in the pzeſent Caſe there was 

a mere tozttous Act of bzcaktng the Houſe, diſtinc from the ta: 

king the Diſtrels; and it appears ſo to be by there being lepa. 

rate Damages given, and a Remittitur entered 7s to that; and if 

that was ſo, the Conſequence, he ſald, was manifeſt, that the Un 
reaſonableneſs of the ſtreſs may be well conſidered as ſaid 

in Ingravation of Damages. To this PPurpoſe ts Smith and 

Newman, Salk. 639. Dicks and Brookes, Trin. 3 Geo. 1. The Coutt 

ſald, that they thought there was a clear Remedy fo2 this 

CUrong by Action upon the Caſe; but they thought tt as plain, 

that there was no Remedy by Treſpaſs. They obſerved, that 4 

£tſtreſs was a J21vilege given by the Law, that the Erceſſive 

tifls of it was no new Aft diſttn from the fozmer, but a Cont! 
nuation, though unreaſonably ſo, of the old one. Chen as (0 
= Manner of laytng the p2eſent Acton the Court (atd, thc! 
thought the Ott of the Aﬀton was the uncealonabl Dine 
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that the breaking of the Þouſe was only a Circumſtance of ta- 
king it; and that it was highly impzoper to conſider the Di⸗ 
ſtreſs by CUlay of Aggravation to the Entry, and by that Means 
make the Entry the Puincipal. And the Chief Juſtice ſaid, that 
he thought one Thing abſolutely p2oved it; fo2 there is no Pie⸗ 
tence to ſay, but a Bar in this Adton, admitting it had been 
the p2oper one, would have been a Bar to any Mon fo? the 
(lnreaſonableneſs of the Diſtreſs; whereas if it had been lald 
only to aggravate the Damages it could not do ſo; becauſe it 
is intirely uncertatn, whether any Thing is given by the Jury 
upon that Account. However the Court o2dered this Matter to 
be ſpoke to again, as it was a CUrit of Erro2 only upon a 
Judgment by Default. And the nert Term the Court were of 
Optnton, that no Afton of Treſpals would ite. The Chlef 
Tuſttce ſald, that he did not know, but an Afton upon the 
Caſe might lie at Common Lam; but Judge Reynolds and 
J. Probin ſaftd in general in their Arguments, that they did not 
know there was any Remedy befoze the Statute, Accozding⸗ 
ly the Judgment was reverſed. 


Ward and Baynam. 


R. Filmer moved to ſet aſide a Judgment in a ſpecial where a De- 
Bill of Middleſex ; becauſe the Declaration was latd in fendane ſhall 

London, and yet the Defendant was not allowed an Jmparlance, de — 

And he ſaid, he thought it a general Rule, that where the en, 4 

Writ is direted to the Sheriff of one Tounty, and the Venue 

latd in another, the Oefendant is intitled to imparle. My. 

Strange On the other Side ſatd, that the Sheriffs of London an 

Middleſex were the lame, and therefoze this might differ from 

other Caſes. But however the Party might have been intt- 

tled to an Imparlance, if he had regularly demanded it, he ſatd, 

- Judgment ought not to be ſet aſide, when he had omitted 

the Time fo — 414 it. The Court ſaid, that in the p2e- 

ſent Caſe if this had been by tpectal O2igtnal, it fs a known 

Rule, the Defendant would have been intitled to an Impar- 

lance ; and the Deſign of ſpectal Bills is, that they ſhould be up- 

on the ſame Footing as ſpecial Dziginals. And as to this Ap- 

wa being after Judgment, they (aſd, it was enough to 

ew that the Judgment was frregular. Accozdingly the Court 
let the Judgment aſide. * 
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—— u Younger. 
Whena Writ HR Sheriff of Wilts had returned upon a Fieri faciae, t 
Tire BY 5 en Bow 


of Execution kkendant was Eccleſiaſticus eiatus non habens laicum 


—_— feodum. Upon which a TUrit 1Mied to the Dean of Sarum, who 

an Eecleſia- DAD Q Peculiar, to fequeſtet the Goods upon the Defendant's 

ical Perſon, Bene fice. le had been made upon him to return his Wrie, 

whom — ut upon the Return's being inſumctent, and the Plaintiff 

jos we yr findin K: 1 the Official claimed the Retorna brevium by a Pa. 

ent fr E 

* a Return, and accozdingly gave him the CUrit ; but now 

e Official made a Retutn, and ſent up no CUrit at all. Upon 

hich 997. Gapper moved now m an Attachment againſt him 

02 a Contempt. But the Court faſd, that the Rule, which the 

atnt{ff had obtained upon the Offictal to make this Return 

ns trregular ; koz they (atd their tits could only be dfreited 

to the Btſhop, o the Pecuſfar, and they could not take Notice 

of any ſubozdinate Officers in a Pecultar. Accozdingly they dif- 

charged their firſt Rule upon the Official, and made a Peremp- 

toy one upon the Dean to make a Return; and they ſatd, he 
would find a Clay to get the CUrit from the Official. 


Paterſon and Huddleſton. 


What ſhall bo EBT upon an Obligation was bzought againſt the Defen- 
« good Plen ant ag Erecutoz. The Dekendant pleads a Recovery a. 
by an Exe- frat) on l had in placito debiti, and that he had no No- 
8 ite of thts Bond at that Time, and that there was no moze in 
Pan g than would ſatisfy this Recovery. Upon which the 
ulntiff 1 1 . The Chief Juſtice ſaid, that e was of 
Aeg that the 1 might well be underſtood of 
a ecovery in Debt upon Bond, 02 other Matter of as 10 
attire ; and if fo, it was beyond Queſtton that the 11 
dugbt to de barred. But however the Court unanimouſly agreed 
at if 2 Nea was to be underſtood of a Recovery vpon a 
mple ontraft, the Recovery would be a good Bar, as the 
cfendant had no Nottce of the Obligation. In this, they 
ald, conſiſts the Difference between Duties of a p2ſvate 
ure and Duties upon Reco2d ; fo2 thoſe the Court did allow 
ror recuto2s are bound to take Notice of at all Events, but 
theſe they need not, where a Suit is commenced againſt them 
to recover Debts of an infertour Mature. They ſatd too, 
hot there was no Occaſion that Executozs ſhould hold out a 
uit to the laſt, befoze they make ſuch Payments; but if an 
Aﬀton is taken out againſt them, it is the ſame. Þowever the 
Court did allow, that tf an Executoz makes a voluntary Pap. 
ment of a Debt by ſimple Contract where there are not Aſſets 
to ſattsfy the Bond-Debts, it ts otherwiſe, though he has no 
Mottce ; fo2 there are many Caſes, where a Man's voluntary 
At hall pꝛejudice him, where the Neceſlity of Law would not. 
Upon the whole Judgment was given fo2 the Dekendant. 
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Bellue and Pew. 
R. Forteſcue being retained to ſe the Potton hefoze Vi 
made, he voſirey to know the *. which t ** 


: 


8 Reynolds 


ight than 
what J thought the Counſel put it upon befoze. De fat. be 
took the Foundatton of the Motion to have been ta pzevent one 
of their Rules being evaded, which allowed Pꝛoceeding a to be 
ſtald in Debt and ſuch other certain Yttons, upon — into 
Court what the Plaintiff had declared fo2 with Intereſt and 
Coſts. And he ſatd, if in ſich Caſes P2oceevings were not al- 
lowed to be ſtald upon one Count, by bunging into Court 
Intereſt and Coſts, their Vide poft. 
Rule would be intirely rendered ineffetual, Salk. 396. 


Ruſh and Riggs, 


A Herten was made to ſet alide a Uerdi# foz want of No. bo eld. 
tice of Trial ; but it appearing that the Motice was given a;corney in 
to him who had been concerned in the Cauſe, though the attomep a Cauſe. 
told the Plaintiff he would have nothing farther to do fn if, 

the Conrt held the Notice to be regulär; fo2 the Court ſaid, 

he who was firſt concerned in the Tauſe ſhall be conſidered to 
A in it, till Notice is given to the Plaintiff 

n . | 


Oefendant's Tounſel went, as he was not in Court at t 
Time the Rule was made fo; ſhewing Taufe. Ju 


Patſon and Wilſon, 


N Debt upon a Recognizance againſf Pall, the Plaintiff fo» far Bail 
ſets foth that a Bill was erhfbited again} one Selwood, e liebe 
and that the Defendant became Ball koz htm; the ainti 
farther declares, that by that Reco2d it ſet out, that Wilſon 
oppeareh> and that the Cauſe Jyocorded ſo far, that the 
Aaintift obtained Judgment agatnft Selwood ; he (aps arther, 
that a Capias wag taken out again Selwood, but he did not ap- 

pear upon it; upon which the Ball was now ſued. 


at Willon appeared inſtead of Selwood, hs a plain Er- 

oz; and he ſaid, the Bail have no other Way of taking fAv- 

vantage of this Piftake but this upon Demurrer, — 
Court over - ruled him; foz they (atv, this Erro2 does not ma 

een, 1h it 8 kane 

r , ; 

— accozdingliy gave Judgment fo2 the Piece. 2 Ven. 
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Langley and pether. 


what Thing IN an Aſſumpſit the Defendant demurred ſpecially, becauſe the 
the Court of 3 Plaintiff had not declared againſt him in Cuſtodia Mareſcalli, 
pings and My, Kettleby laid, that no Pyiginal will ite in the Ring's 
hold Ples % Bench unleſs it is vi & armis, and therefoze this Aﬀton would 


by original not-lte here. To this Purpoſe he applied 2 Inſt. 23. 4 Inſt, u, 


Writ, 56. Fitzh. N. B. 204. 1 Roll. 536. But M). Draper ſaid, that 
the Piecedents have been ſo many, and eſpecially lately in this 
ay, that it would be a Thing of the moſt dangerous Conſe, 
quence, if this Erception was allowed. And belides, he ſatd, 
that in the pzeſent Caſe the Defendant cannot be tntitled to 
take it, becauſe he has not pleaded it to the Jurisdiitton of the 
orgy ewe demurred in Bar. The Court ſatd, that they be. 
[eve 
of this Court's holding oziginal Jurſosdfitton in Aſſumpſits, and 
therefoze they thought it was not fit fo2 this Court to give 
Judgment now to the contrary fo2 the unknown Confuſion that 
might attend it. A Thing of this Nature ts only fit fo2 the 
Ercrciſe of the Perliament's Authozity, who can confirm what 
already hag been done, at the lame Time that they Ozder the 
contrary fo2 the Future. Accozdingly gave Indgment fo? t 


_ Plaintiff. 
Anonymus. 
How far the R. Kettleby moved to quaſh a TArit of Erro2 fo? its being 
N taken out above twenty Years ſince the Judgment, con- 


Writ of Er. (rary to the Stat. of 10 & 11 Will. 3, But the Court ſatd, there 
ror; bur re- are Ercepttons in that Statute the ſame as are in that of Li 
— ho mitattons in 21 Jac. 1. accozdingly told him he muſt plead the 
Lr Stat. to give the Platntiff an Dppoztunity of taking Benefit 
peeationt. of the Exception. 


Boſton and Foreſt. 


Vide anto R. Fazakerly and Pz. Lee now made their Arguments up. 
_ on this Caſe. M2. Fazakerly (atd, that he did not know, 
whether it would be ncceſſary fo2 him to endeavour to ſhew, 
that the Bond was A becauſe the pzeſent Action was not 
bzought by the Sheriff, but by the Platntiff in the oniginal At. 


tion, Now he obſcrved, that eve Plane in the oziginal 


Aiton could not intitle himſelf to this, but by bzinging himſelf 
within the Terms of the Statute — the Amendment of the 
Law. This Statute indeed does allo 

Valtl Bonds; but then it muſt be underſtood only of ſuch as 
are lawfully taken; and therefoze if any Bond was given con 
trarp to the Statute of Hen. 6. this Statute has always been 
conſtrued not to extend to it. Now the Statute of 12 Geo. 1. 
which the pzeſent Queſtton ts = has only added ſome other 
Reſtttitons to theſe Bonds beſides thoſe required of them be. 


foze. And theretoze he ſaid, that it is equally neceſſary, that 
| 3 1 


2ccedents might be ſhewn (o far back as Hen. 6.'s Time 


w of the Aſſignment ol 
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a Eatl-Bond ſhould be made in urſuance of this Statute, to 
being it within the Intent of the Statute fo2 the Amendment of 
the Law, and that it ſhould be made in Purſuance of the firſt 
Statute. But that the preſent Bond was not within the 
Meaning of the laſt Statute, he ſaid, was plain; becauſe the 
{1020s of it are, that ſuch Bonds ſhall be fo? the Sum won 
to be due and no moze. And he obſerved that theſe Bonds were 
always given as a Security fo2 the Appearance of the Party, 
and not as a Sccurity fo2 the Debt, and therekoze there was no 


Colour that ſuch Bond ſhould be taken in double the Sum; 


and conſequently the Clozds (fo2 the Sum) muſt be underſtood 


the ſame as if they had been (in the Sum). This Argument 


M2, Fazakerly ſald, was ſufficient to determine the p2eſent Que- 
ſton; however to make it moze clear, he offered a Reaſon to 
ſhew that the Caſe would have been the ſame, it the Aﬀion had 
been brounht by the Sheriff himſelf; becauſe he had no Autho⸗ 
rity to take Vail at all in theſe Caſes at Common Law, and 
the Bonds he does take are only by the Authozity of Parlta- 
ment. Now, he ſald, where thele Bonds are not within theſe 
Statutes, they muſt be conſidered as unlawful Bonds; and 
then this Caſe muſt fall under a general Punciple of the Com- 
mon Law, that Securities taken unlawfuliy by any Officer under 
Colour of legal Authoztry are vold in themſelves, (they being 
conlibered as taken by Extoztton) and conſequentlp when they 
appcar ſo upon Reco2d the JParty may demur generally, and de⸗ 
mand whether he ſhall be required to give an Anſwer. To the 
firſt of theſe Objeittons, Py. Lee ſald, that the true Deſign of 
this Act of Parliament, which the Queſtton turns upon, was, to 
pievent Perſons being held to Bail by the Sheriff tn the Sum 
the Atton is bꝛought fo, which was the Pꝛackice then; and it has 
provided therekoze, that no Perlon ſhould be held to Bail in any 
greater Sum, than the Platntiſf ſhould ſwear was his Due. 
Nov he obſerved, that nothing could be a moze natural Con⸗ 
ſtruttton upon this Ac, than that as befoze the Bail taken by the 
Sheriff was fo2 double the Sum in the Ac etiam; ſoa now the 
Vall taken by him ſhould be fo2 Double the Sum (wo2n to; and 
this, he (atd, _— regulated the Sum as if it ſhould be 
craitly the ſame. o the lecond Obzeftton ye ſaid, that 
there were Caſes where Aﬀs were held to be illegal by 
Statute Law as well as the Common Law, and yet not al- 
[owed to be vold, but puniſhable in a pzoper Manner; and 
to this Purpoſe he applicd a Caſe in 2 Inſt. 131. Judge Page 
laid, that he thought it unqueſttonable, that the Bond wag 
not aſſignable in the pꝛeſent Caſe, if it did not clearly com- 
ply with the Intent of this laſt aa of Parliament; but 
he thought it did fo2 the Reaſon juſt beköze⸗mentioned b 

M2, Lee, and compared it to the Caſe of the Ac etiam. The re 

ot the Court were of Opinton, that the Bond was not within 


the Act, as the Intent of Batl-Bonds ts not to ſecure the Debt, 


but the Appearance of the Party; and therefoze whatever the 
Paiice might have been betoze of the Sheriff's Taking double 
the Sum in the Ac etiam, they thought that was not a Regula- 


tion, which he was confined to by the Law, but meerly a volun- 
CTe tary 
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tary one choſe b himſelf to be a Guide to hts Diſcretion; to; 

befoze, if the Sheriff had held the Party to Bail tn any Sum, 

he was on y _ ſo? his Oppreſſion, but the Boud could 
ed. 


= OY 


not be avol this then is to be taken to be a Bond not 
within the Peaning of this laſt Statute, they thought it wag 
not aſügnable, no moze than a Bond not regulated accoding 

vide pot do the Reſtrtatons of the firſt Ut, However this Matter was 
02dered to ſtand over. 


Sir Henry Goring and Goring, 


How far the O* Rule to ſhew Cauſe, why there ſhould not be a Trial at 
8 Bar in this Caſe, the Counſel fo2 the JIlainttff ſald, that 
xs Mane, the Defendant claimed as Heir at Law, and Deviſee, but he 
of Rirht and WAS n JIapiſt, and the Plaintiff was the JPoteſfant Heir, and 
not of ra- Clatm'd under the late Ack in Relation to Papiſts. Dowever 
vour. they ſaid, that there was great Reaſon to ſiiſpct there — 
erms fo} Pears ſecretly kept on Foot, and ſo the Jlatntt 
will be likely to be nonſulted. Foz which Reaſon they hoped 


the Court would not require this Trial to be at the Bar, un- 


leſs the Defendant would enter into a Rule not to give ſuch 
fraudulent Terms in Evidence. The Court ſatd, here are the 
two general Reaſons fo; Trials at Var in the p2cſent Caſe, 
Length of Examination, and the Conſequence of the Cauſe, and 
Barn oP did not know they could put any Terms upon the 
cfenvant th making this Rule, But the Court ſaid, if the 
Counſel were appzebenſive of what they ſuggeſt, the p2oper Ap⸗ 
plication was in Chancery foz a Diſcovery of theſe Deeds. 


Hurs and Fenn. 


How far tho HE Defendant was a Piiſoner in the Counter, and in⸗ 
8 tending to turn himſelf over to the King's Bench Priſon = 
Order upon the Marſhal fix Gutneas tn Band upon his agreeing with him, 
an Officer of that he ſhould have the Benefit of the Rules; upon which 
theirs, to re. Mz. Birch moved, that as the Defendant had altered his 
fund Money Thoughts of turning himſelf over, the Court would make a 
ba reesleed. Rule UPON the Marſhal to refund the Boney, as this was taken 
by Uirtue of his Office. The Court ſatd, that if this Mo⸗ 
ney bad been taken by the Marſhal at the Time the Deten- 
dant wag * Patſoner, fo2 proper Reaſons they would have 
made ſuch Rule; but in the pzeſent Caſe they could not. The 

Chick Juſtice abſent. 
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— and Revel. 


R. Fazakerly moved fo a Rule upon the Aſſociate to give Wbat is the 
them a Copy of the Minutes of a Special Uerdit. But loge Me- 

the Court ſald, the Judge that tried the Cauſe is to ſettle the en in or- 
Special Gerdi, and therefoze the pzaper Way of Pꝛoceeding der to ſertle 
would be to take out a Summons to ozder the Aſſoctate to at- « ſpeci«l 
tend befoze the Judge; and if he does not attend upon it, then Verdig. 
the Application will be neceſſary to be made to the Court. 90 
rejected the Wotton, 


The King and Robe. | 


Ta Over, upon which the fozmer Rule was made, ap- Vide ente 
peared now ſomething different from what it did befoze. ““ 
The firſt Part of it was a Declaration of the Juſtices * 
ntons, that the Patent only authoziſed the Defendant to be 
Clerk of the Market within ten Miles of the Place where the 
King conſtantly reines, and not within ten Miles of the Place 
where the King changes his Reſidence to fo2 particular Times. 
Apon which they declared, that the Dekendant exerciſed this 
Uuthonty tHiegally at Uxbridge, and the Places thereabouts ; 
and thercfoze they thought that Norwood the pieb Conſtable 
was to be juſtified in re * to obey one of the Ozders of th 
Defendant. Apon which they made an Ozder, that Bite 
ſhould be bozrowed of the County ⸗CTreaſurer to defend the Pꝛoſe⸗ 
cutton carried on by Robe agatnſt Norwood ; and that it ſhould be 
repatd out of certain Rents of Pouſes belonging to the Coun 
ty. Mz. Abney came now to ſhew Cauſe upon this Ozder; an 
he ſatd he would not endeavour to maintain it, if it muſt be 
underſtood by the O2der that the Money was fo be repaid out 
of the County-Stock; becauſe it is determined in Salk. 6og. 
that the County-Stock is not to be applied to ſuch Purpoſes; 
but he ſaid, the County-Dtock is that, which is in the Treaſi- 
rer's Hands, colle#ed by the Conſtables and patd over to him; 
and therefoze ft cannot be underſtood that it ſhould be repaid | 
out of that; but in fa, he ſaid, the Money which is to re-im- 
burſe the Treaſurer, is to ariſe out of the Rents of Þouſes, 
ſettled in Truſtees fo2 the Benefit of the Juſtices of the Coun⸗ 
ty of Middleſex; which Money, he ſatd, is appointed to be diſpo- 5 
{cd of by them upon ſuch Occaſions as they ſhall think proper. ö 
The Court ſatd, if this Matter had appeared lo ſpecially upon 
the Ower, they ſhould certainly have thought the Ower had : 
been good; but as it is not, they muſt take it fo2 publick Po⸗ 
icy not to be applied to ſuch particular Purpoſes. ÞPowever . 
the Chief Juſtice (aid, that the D2zder might go back, and the 
Tuſtices might amend it; but at laſt the Court agreed 
could not; becauſe the Term was over which the Buder was | 
Oman up is Che — _ ten — * N of this | i 
v ſhould quaſh. ey agreed, ou | 
quaſh the firſt Part of it, Pat it ag the Foundattan of the 
a 


other; becauſe it is meer Matter of pzivate Opinion; and if 
they ſhould, tt would only give the Defendant's Party occaſion 


= : , 8 N 
R 
2 reren 


1 af 2 WK 


. wa 8 


192 Term. Trin. 2 Geo. II. 1729. 
to triumph over the Juſtices unneceſſartly; whereas they ſald, 
they thought it a laudable Oelign in the Juſtices to endeavour 
to cozreit the Abuſes, they belſeved, were made by theſe Pa. 
tentees. Dowever Judge Reynolds (atd, that he did not ſee, but 
the nert Part of the Order, which appointed the Money to be 
bo2rowed of the Trealurer, amounted to an Ozder upon him to 
lend it; and thercfoze that ought to be quiſhed. But the Reſt 
of the Court did not think it had co extenſive a Meaning, and 
therefoze would not quaſh that neither. Powever all the Court 
agrecd in quaching the laſt Part. 


8 « 5 
r A 


Dr. Bently and The Biſhop of Ely. 


The Con- AST Term D. Bently moved fo2 a Pꝛohibition upon a Ci. 
| . , ., tatton exhibited againſt him by the Biſhop, as Cliſito2 of 
b dene the Maſterihip of Trinity College in Cambridge, at the Com. 
7 Colleges aint of M2. Johnſon, one of the juntoz Fellows of that Col- 
1 ege. The Citatton owered the Doctoz to appear bekoze the 
1 | 731ſhop at Ely-Houſe th Holborn to anſwer certain Articles, that 
ſhould be erhibited agatnff him, fo2 waſting the Revenue of the 
College, contrary to the fozticth Statute given them by Q. E. 
lI1zabeth, This Statute pzovides in the Beginning of it againſt 
| levcral great Dffences, and lays, tf the Malter ſhall commit any 
; ok them, he ſhall be twice adinontſhed by the Uitce-Maſter and 
F | ſeven ſentoz Fellows; and if he ſhall not reclatm after that, pe 
ſhall be crpelled the College by the Clifitoz.  Porro, ſays the 

Statute, if he ſhall waſte the Revenue of the College, be guil 
ty of Dereſy, Murder, Treaſon, &c. he (hall be crpelled the 
ollege. Clpon which the Ooto2's Counſel ſald, that the Wow. i= 
Porro connects both Parts of the Statute together, and there“ 
1 foze it ought to receive an unifozm ConſtrufFton, that the Maſter 
+ | ſhould be admontſhed befoze the Btſhop pzoceeds to Crpulſion, 
. And upon that they founded their Motion then fo2 a Pꝛohtbitton. 
1 ; ut the Court ſaid, that it would be a very unreaſonable Thing 
| d to ſuppole, that the Perſon that 4 theſe Statutes ſhould 
deſign, that the Ciiſito2 ſhould crpel fo2 theſe extraozdinaty Of- 
fences, and pet that he ſhould not do tt, but upon two p2evious 
| Admonttions. Foz this Reaſon, they ſald, the CTlozd Porro muſt 
1 intirely disſoin the two Sentences, and the one Part muſt not 
4 recetve its Conſtrufton from the other; upon which they refuſed 
1 the Motion. The Ooitoz's Counſel came now, and infozmed 
| the Court, that the Biſhop had ſince erhfbtted his Articles, but 
1 that they differed very much from the Citation ; and that all the 
| Offences — 7 in them, were either collegiate Acts of the 
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Vodp, which he could not be an{werable fo2, oz elſe they were 
ſuch, fo; which the Statutes have p2ovided particularly other 
; Penalttes. Dis Counſel ſaid, that they had laid theſe Crcep- 
f tions befoze the Biſhop, and had likewiſe pleaded the late gene 
| ral Pardon, but he had over ruled the CUhole ; fo2 which ea 
ſon they were obliged to apply to this Court again to graut 
them a Pzobibitton. The Counſel of the other Side ſatd, that 
if there ſhould be Reaſon to grant a Pꝛohtbition as (0 
ſome of thele Articles, there would be none, they a 
1 
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grant it as to all; however they muſt be obliged to go thzo' 
cucry diſtin Article, which were ſirty-four in Number, and 
therefoze they pzayed a Day till next Term to ſhew Cauſe. 
They deſired too they might have a Rule to inſpeck the 
publick Books of the College and take Coples of them at 
their own Erpence; the Court _—_— made a Rule to 
ſhew Cauſe, fo2 they ſaid, wherever a QCiſito2 p2oceeds contrary 
to his Citation; oz tnflifts different Penalties from what the 
Statutes rg this Court always rugs their Pꝛohibi⸗ 
tions. And they ſaid, they would grant the other Rule, though 
there was no Conſent. The Doftoz's Counſel then deſired, 
that they might have Liberty to amend their Suggeſtion in any 
Matters of Fozm, tf they ſhould think it proper. The Court 
ſaid, they could not allow them to amend it in Subſtance, un⸗ 
ſels the other Side would conſent; becauſe by Amending it in 
Subſtance it would be a new Suggeſtion, and therefo2e there 
muſt be a new Motfon fo2 a Pꝛohibition. However it would 
de fo2 the Intereſt of the other Side to conſent to allow them to 
amend in Subſtance as well as Fozm, ik there ſhould be occa- 
ſion fo? it; fo? if this Suggeſtion ſhould be bad, the Dockoz's 
Counſel would certatnly make another, and ſo it would be a 
Means only of keeping eff the End of this Aﬀatr longer; and 
therefoze the Court adviſed the Biſhop's Counſel to agree to it; 
and they did lo accozdingly, and a Fo2ztnight's Time wag al- 
lowed the O2, to amend his Suggeſtion. 


Goodright and Sturdy. 


R. Reeves moved fg a Rule upon the Sheriff to make a vide ante 
ailiff to execute a Writ of Poſſeſſion 175. 


CUarrant to his V 
immediately, though it is returnable next Term; fo? he ſatd, 
elſe the other Side would influence the Sheriff not to execute it 
till the very End of the Aacation, and by that Means they 
(ould loſe all the Benefit of the Crop, that ts now upon the 

ound. But the Court in the firſt Place ſatd, that the She- 
tiff might execute the CUrit himſelf, if he had a Mind to it; 
and therrfoze to be ſure they could not make a Rule upon him 
to 02der his Batliff to do it; but beſides, they ſald, the Sheriff 
has dy Law all the Time to'erccute/the Þoceſs till the Return 
of the CUrit, and therefoze they could not confine him to vo it 
in a ſhozter Time. Serjeant Darnel then afterwards moved on 
the other Side, that the Sheriff might make a Return to his 
firſt Writ, that was returnable in Eaſter-Term laſt; fo; under 
Hetence, that he had not erccuted that Crit, the Court had 
granted this TUrit, which Pz. Reeves had juſt now moved about; 
Now he ſatd, this was only a double Piece of Oppreſſion, and 
therefoze, he hoped the Coutt would require this Return. 
M2. Reeves ſatd, that they ought to have had Notice given them 
of this Motion; fo2 this is not a Motion of Courſe, as it 
would have been, ik the Plaintiff had made it; but here the 
Ockendant. moves, that the Sheriff may make Ketuen to the 
Plaintiff's TUrit, But the Court ſatd, it is a Matter that 
concerns themſelves to have an Obedience made to their own 
Þ20ceſs, and accozdingly granted the Serjeant's Motion. : 
D d d The 
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The Archbiſhop of Canterbury and The Maſter, Fellows 
and Scholars of Trinity-College in Cambridge. 


The Time R. Lee moved fo2 Time till the nert Term to ſhew Cauſe 
1 upon a Rule, that had been made koz a Mandamus to be 
hes Direied to Trinity-College to admit a Libzartan, upon the Ap. 
Caulcagainſt — — of the Archbiſhop, he having this Power even hin 
« Manda- hy the Statutes of the College. He ſaid there would be a good 
0 Deal of Time neceſſary to be taken up in looking into ſeveral of 
theſe Statutes, to ſee whether the Biſhop had ſuch a Power 
02 not; and the College were not ſerved with this Rule 
till Friday laſt. The Court ſald, if this had been a Motion fo; 
Time to make a Return to a Mandamus, the Suggeſtion of Dif- 
ficulty might have been very proper; but five Days Time wag 


cnough to ſhew Cauſe, o Pn andamus ſhould not — They 


ſald too, there can be no J2coudice to you fy the going of the 
Mandamus; fo2 tf the Archbiſhop has not this Right, you will 
not be in Contempt by refuſing to obey it. But there may be 
a Dejudice to the other Side; fo2 if the Archbiſhop has this 
Right, the Libzarfan ought to be admitted (mmediatelſy, and re- 
celbe the Profits of His Office; which if he 1s not admitted to 
now, be will have no Kemedy koz. 


Bridge and Henly. 


HE Plaintiff had fited a Bill in this Court in Hillary-Term 
was Twelve-month; but the Defendant being a Wember 


of Parliament could not be made to appear till Hilary-Term 


faſt, though the Plaintiff had taken out a ſpectal Summons 
againſt him and t Nee Diſtringas's; and then the Plaintiff could 
not declare againſt him, becauſe the Parliament wag ſitting; 
but upon the Parlſament's being p2020gued the 14th of May, 
the Defendant was ſerved with a Declaration the 15th, which 
was four Days befoze the End of Eaſter. Term; and in Eaſter 
Clacation the Plaintiff ſigned his Judgment foz CUant of a 
Plea. Mz. Fazakerly had obtained a Rule fo2 ſhewing Cauſe 
why this Judgment (ould not be ſet aſide, fog there not having 
been an Imparlance allowed the Defendant. - K Reeves now 
ſaid, that he thought the Judgment was regular; fog the pzeſent 
Noceeding is upon the Statute of 12 Will. 3. cap. 3. and this 

> has p20vided a new Cay of Pzoceeding againſt Members of 
Parliament during their Time of P2tvilege; and he obſerved, 
that was by Wap ok Bill, in the lame Banner as againſt Off 
cers of the Court. And be ſaid, that where the Pꝛoceeding are 
b 8 of Bill againſt an Dfficer he has not an Jmparlance 
tt the Oeclaration is delivered befozs four Oays of the End of 
a Term. pe obſerved this is the conſtant Pꝛackice in the 
Common Pleas; and where you p2occed by Venire, it — bern 

e conſtant Pzaitice in the Exchequer. He ſaid too, that ſince 
the late Rule made foz regulating the ÞP2oceedings by — 

1 
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Latitat in this Court in the ſame Manner as the uoceedings 
are by ſpecial Clauſum fregit tn the Common Pleas, he thou © 
it almoſt unyuefftonable, that the Ppoceedings here again 
embers of Parliament muft be the ſame as are (nt 
ommon Pleas; fo? a ſpecial Summons e wall ets fo2th thy. 
* Cauſe of Atton as a ſpecial Latitat; and therefsze there's the 
(ame Reaſon there ſhould be equal 2ivileges. But the Court 
* Faid, as to the Pzoceedings in the Exchequer by Venire, that 
was an old Method * gray Bn; to that Court, 
and no Argument could be dzawn krom that. They ſaid too, 
that till this Chancelloz's Time, when he was Chief Juſtice 
of the Common Pleas, it was always taken foz granted, 
that Jmparlances were to be allowed in theſe Pzoceedings 
in that Court; becauſe the general Pakice of that Court 
was to grant them; and this was the Reaſon, why till that 
Time the conſtant Method was to pzoceed in the Erchequer; 
But the Chancelloz's obſerving, that they had a Wap of 
2 in that Court againſt their own Officers b 
ill, and in thoſe Pꝛoceedings no Imparlance was allowed, 
the Court there thought it a natural Conffrutfſon upon the 
* AR, that there ſhould be no . in theſe Pꝛoceedings 
neither; and by this means Bulineſs of this Sozt came into 
that Court, as it was wholly almoſt in the Erchequer befoze: 
The Court = began to ſpeak of theſe Pꝛoceedings in the 
King's Bench; but they only ſatd in general, that till this 
new Rule, they thought an Imparlance was always neceſſary. 
Then as to the new Rule, the Court ſaid, it clearly could 
not extend to the p2eſent Tale; becauſe the Bill was filet 
befoze it was made; and the Intention of it was only to con- 
cern Bills that ſhould be filed from that Time. However he 
— — if this - OW papeie = e the Pie —_ _ i 
e been era ommon Pleas. on this 
the Court ſet aſide the Judgment. : 


Anonymus. 


ſervato2s of Bedford Level to reſtoze a Receiver, He ſatd 


they were incozpozated by the Statute of 15 Car. a. and 
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Ms., Abney moved foz a Mandamus to be diredeb to % Con, Hon far « 


are reſtore an 


required to appotnt a Colle#dz and Receiver; he inkozmed the oficer. 


Court, that they were only Officers at Will ; but the Founda- 
tion upon which he made this Bethe be ſaid, was, that t 
Receiver was not turned out by the 'Body. Accopdingly t 
Court granted it. 


The 


196. Term. Tran. 2 Geo. II. 1729. 


... 


7 


The King and Harris and others. 


The Method —.— Perſons of Brodeſly in Cornwall had been found guilty 
which che. O upon an Jnfozmation fo2 a Riot ; the Chief Tuſtice's War. 
in Crimina! kant had been direcked to take up one of them; and one of that 
Caſes in or- Mame was brought up the laſt Day of laſt Term upon it; but 
der to aſcer- when it was maved, that the Court would paſs Sentence upon 
— 9rwg him, he made Affidavit, that he was not concerned in the Riot, 
Pelen. that he never knew of any Tnfozmatton agatuſt htm, that he did 
= not appear at the Trial any other Maps than as an indifferent 
Speitato2 ; and that he never gave Authozity to any Body to 
appear fo2 him; and ſwoze too, that there was another of the 
ſame Surname and Chuſtian Name both in the ſame Town 
with him. Gpon which the Court then d 4 — upon a 
Recogntzance he entered into to yu the laſt Day of this 
Term; and made a Rule, that it ſhould be referred to q). 
Bellamy to ſee, whether he was the ſame Man as was convicted 
02 not. De was now called upon this Recogntzance ; and 30 
Forteſcue P2ayed he might be committed, upon one crp2eſs At- 
fidavit, that he was the ſame JIcrſon, and upon another from 
the Clerk in Court below, that he had Authozity to appear from 
ſeveral of theſe Rioters, and that he vertly beſteved this was 
one of them, but could not be certatn. The Court ſatd, that 
they thought = _ they had ozdered this Matter to be 
ut into was clearly the p2oper one; but however as this Per- 
on would not p2oceed in it, they gave their Opintons, that he 

was the Man; and accozdingly committed him. 


Rutter and Rexford and others 


Mew Sor the Res had been bzought againſt ſeveral Defendants ; all 

Court will but one were found guilty ; but by Miſtake one of their 

allos nas Names was left out in the Judgment. A Crit of Erroz had 

ment; been bzought, but Non-proſs'd, foz the Erro2s being aſligned 
corum domino rege, whereas they ought to have been aſſigned tn 
Camera Scaccarii, CIpon thts Mz. Draper moved, that the Judg- 
ment might be amended , and the Court allowed it. 


The King and The Pariſh of St. Stephenſon in the County 
* of Bedford. 


vide ante M* Fazackerly came now to ſhew Cauſe why the ©2der of 
77 Fuſtices ſhould not be quaſhed. He ſald, he never knew 

this 1 allowed, only in the Caſe of Indickments; and he 
thought there was a particular Reaſon os which will not 
hold in the Caſe of Ozders of Selllons. The Reaſon he ſaid, 


was, that Indickments are not removed up to be quaſhed, but 

befoze Trial of the Fat, whereas —— of Seſſions are ne. 

ver removed up till after; and therefoze, he obſerved, that it | 

was neceſſary that the Place ſhouid be certainly ſet fozth in an 

'{nditment, that the Court may  p2ovive fo2 the Trial of it; 

but there is nothing of thts 
I i 


ecaſon in the p2eſent Cale. 
And 
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Ind as to the Obfectton about the Dilfculty, that the Parties 
may lie under, by not knowing to the Juſtices of what County 
they are to appeal to; he ſaid, if they were ſenſible that they 
were aggrieved, it was their Buſineſs to inquire from whom 


the Gztevance comes. But the Court laid, they thought it theit 


Duty to ſee, that the Parties be not intangled with Difficul- 
ties no moze than themſelves ; and accowdingly were going to 
quaih the Ozder; but M2. Fazackerly making then another Ob⸗ 


jeition, that the Certiorari was directed to the Juſtices of the z 


County of Bedford, to remove up all Owders made by them 
whereas this D»der was made by the Juſtices of the Town o 
Bedford, the Court (aid, the Ozder was not p2operly re- 
moved befoze them, and therekoze they did not do any Thing 
in it. 


7 


Anonymus. 


M* Lacey moved to ſet aſide a Uerdi# fo2 a Uarfance be- How far tho 
VI tween the Copy of the Iſſue and the Recozd of Niſi prius; Cour wi 
in that the Copy of the Jſſie was made up as of Trin. Term \"y.,qi8 for 
Anno ſecundo Georgii Secundi, but the Reco2d of Niſi prius was a Variance 
made up as of Trin. Term Anno fſecundo & tertio Georgii Se- between the 
cundi ; and he ſald, this Miſtake happened from the Beginning — 
of the Term's falling in the ſecond Year of the Ring, and the — 
End of the Term's falling in the Third, and no Defence upon ot the 10ue. 
this was made at the Trial. And J. Reynolds ſatd, he remem- 

bered a Clerdi# let aſide in the Common Pleas fo2 the Copy of 

the Tſue's being Magne Britanniz, and the Reco2d of Niſi prius 

Angliæ, Scotiæ, &c. However, M2. Maſterman ſald, that if this was 

a Miſtake, tt would be in the Clerk of the Treaſury, and not in 

the Dekendant's Attozney ; fo2 he always makes up the Stiles 

of the Reco2d ; but he ſaid beſides, that the conſfant Method of 

making up the Sttles of the 2 in ſuch Caſes as this, is 

to make them up as in the p2efent Caſe, Accozdingly the 

Court refuſed to (ct the UlIerdiit aſide, 


'Taſhburn and Kirſher. 


M. Lee moved that the Leſſo2 of the Plaintiff in Ejecment How far the 
micht give Security koz the Payment of his Coſts, ik Court will 
they ſhould go againſt htm. he living in Ireland. The Court ſafd, 90 require 
this is a common Motion in Equity; and even though the een, 
]latntiff lives only in Scotland; but they never knew it done : 


in a Court of Law. the Cotte of 


Suit. 


E e e Anony- 
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Anonymus. 

When an OErjeant Shepherd moved to ſtay Pioceedings upon an Aﬀlign. 

Afion is = cons monen. upon entering into a Rule to 1102 
7 cthe general Jſſue, taking Notice of Trial within Term, and gt- 


2 Bail Bond, ving Judgment upon the Batl-Bond to ſtand foz a Security; 
upon what AND as this Caſe is, he ſald, the Plaintiff would have no De- 
3 * Court fatd, this ]I2opoſal muſt be underſtood of 
— 2 (ving thiee Judgments upon the Ball- Bond, as there are thzee 
inp+int, Jerſong jointly and ſeverally bound in it; fo2 there is no other 
Altion. ap in _ he Intent of tle Parties can be equally ſatis} 
ed; becauſe it an Aﬀton in treble the Sum ſhould be bzoug 
againſt all thzee, and a Judgment had; that Judgment won 
ſurvive from one to the other; and the Lien would not be re- 
ctpzocal upon each of them and their Crecutozs. But ; 
Serjeant ſald, that the Coffs of thzxce Judgments would 
too much, and therefoze they choſe rather, that the Plaintiff 


ſhould go on. 
Sir Thomas Calder and Ros. 


| How faran Yo Lozd had been attainted of Treaſon in the late 


Aden vill Rebellſon ; but upon a Duit betng commenced by his 
England on Credit02s in the Court of Seſſions to have Relicf out of his 
Meter «- Landed Eſtate, the Court there decreed, that it ſhould be ſe- 
riling inScot- Princip and accozdingly appointed the Plaintiff, being the 


* 2tnctpal one, to be Recetver of the Profs. The Defendant 
ad been Bailiff fo2 ſome Time of this Eſtate ; and upon the 

Jlatntiff's meeting him at Edinborough, the Defendant ac- 
47 that he was indebted to him in above 2001. fo} 
x the Wollte he had received, and pzomiſed to pay him the Mo. 
e,“ *© ney, and offered to give him a Bond fo? it; but the Plaintiff 
would not accept of it; becauſe he ſatd, he ſhould by that ou 

be anſwerable fo2 this Money to the Creditozs. The Defen- 

dant after this came into c Pla with an Intent of going to 


The Remedy ke Bath; and upon that the Platntiff arreſted him here upon 
«paint Se. this Pꝛomiſe. And whether this Acton was juſtifiable oz not, 
queſtrators., WaS the Queſtton befoze the Thief Juffice at the Sittings at 
Guild-Hall. De ſatd, that theſe Courts always ought to be call 

ttous in allowing Bꝛoccedings here upon Matters ariſing be 

tween Perſons who are PR by different Laws to p2event 
Confuſion and Diſo2vyer between the Sentences of each Court. 

owever, he obſerved, that the Courts of Law here have con 

antly given elief upon general Matters of Contrack, &c 

where there is Keltek given 7 the Laws of all Countries what: 

ever. But in the pꝛelent Caſe he took Notice, that this fs not 

a Matter, which there is generally Relief for; tecauſe a Rt. 

cetver appointed upon a Sequeſtration cannot recover the 

Profits Dy any Aﬀton, which were received by a Bailiff befo!c 

a Sequeſtration granted; and tf ſo, the Pꝛomtſe to pay this 

Money to ſuch Receiver 1s vord, being without a_Conſideratto!. 

De laid, this was the conſtant Pꝛackice in the Court of Chan, 

cery; fo2 the Reeefver is only to gather in, and to batng 


+ 
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” befoze a Maſter, But he allowed indeed, it there had been an 
Oer in the Sequeſtration, that the Receiver ſhould make Di- 

” fributton amongſt himſelf and the Reſt of the Creditozs as the 
n- | Cffetts ſhould come in, that might have given him an Autho- 
Id = rity to ai as the Owner of the Eſtate would, and conſequent- 
it | pp be would have had a good Aﬀon againſt the Batilfff upon 

i this Pꝛomiſe. And this he obſerved was the conſtant Diſtinc⸗ 
„tion in the Court of Chancery; and in ſuch Caſe the Receiver 
of is not accountable to a Maſter, And if this had been the Caſe 


ee | he did not know, but the pzeſent Suit might have been p2oper 
er © here, But he ſaid, that it appeared, that this was not (o, not 
f- only from the Ozder of Sequeſtration itſelf; but was verp 
= pobable too from the Plaintiff's m— to 1 the Bond 
* and the Reaſon he gave fo it; fo: bp this he diſcovered, that 
© © he did not think himſelf accountable to diſtribute amongſt 
he ” Himſelf and the Reft uf the Creditozs ; but anſwerable only to 
2 | the Court. And upon this the Plaintiff was nonſuited, 
a 
| Dale and Lubbock. 
g HIS was au Action brought by an Indozſee of a Bill of when an 
E T Exchange againſt an Indoz(o?. which had been dD2zawn Adion is 
te © by one Mack Cleland upon one Mack Ceje. The firſt Part ** * 
s | of the Evidence was to prove, that the Defendant indozled 925 
is this Note ; now the Counſel could not do that directly; but Bin of Ex- 
ſe | the Cvidence they offered as amounting to it was a Letter change, what 
he © under the Defendant's Hand, wherein he wzites to a Friend ſhall be good 
nt © of his, that Mack Cleland had given him a Bill upon Mack —_— ” 
he |} Cj, bearing Date ſuch a Day, and papable to him 02 Ozver ®* is: 
ac | fir Months after Date, and in all t Circumſtances the 
fo) © Letter agreed with the Bill, though indeed there was no Sum 
Jo- mentioned in it, which the Vill was foz, This the Counſel 
if FF ſaid was Evidence that the Defendant had the p2eſent Bill 
ns FF payable to him; then what they offered to ſhew, that he had 
en- | indozſed it over, was a Confeſſion from him himſelf, that 
to FE he was come to Town to haſten on the Trial of an Aiﬀton 
on | that was bzought yg him upon an Indozſement that he had 
ot, 1 made on a Vill o — 2 and now the Counſel ſaid, this 
ar F* very Cauſe was bzought down by Poviſo; ſo that it is 
au- ſtrong Evidence that it is fo2 the ſame Batter. The Chief 
be 7 Iuſtice at the Stttings at Guild-Hall allowed this to be good 
ent 1 Cvidence of the Jndozfement. And upon that the Counſel cn- 
mt. dcavoured to p2ove, that the Indozſee gave Motice to the Ac⸗ 
on (|? ceptoz, that he muſt provide the Boney befoze he commenced 
&. his Acton 4 the Jndo2ſo2 ; and this he did by ſending him 
at a Letter of it. But they ſaid, as the pꝛeſent Caſe was, there 
not 1 could be no Occaſion of giving the Acceptoz Notice at all; fo 
At) the Indozſee took a Bond as a Security from the Acceptoz 
the | the Bill, that he ſhould not receive any Þ2epmdice from it; and 
ox ©: fherefoze there is not that Reaſon fo2 giving Notice to the 
his Acepto2, befoze you come upon the Indozſoz, as there ts ge- 
jon. 1 Vcraiſy. But as to the firſt of theſe Points the Chief Juſfice 
han- faid, he did not think the bare ſending a Letter to the Poſt- 
r it F* Poiile would be ſufficient Evidence of Notice, without tome 
tor further 
' 
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further P2oofs of the Acceptoz's recetving it; and belides he 
lad gencraily a perſonal Demand ts erpecked. And as to the 
other of theſe Points 997. Fazackerly ſatd, he did not think the 
i Acceptance of a Bond would be ſitſictent. Fo2 he obſerved, 
| that in all Caſcs where an Jndozſo2 pays a Bill he has a 
Remedy over againſt the Accepto2 ; and now tn this Caſe he 
! has only an additional one; and as it is a known Thing, that 
| the Remedy over upon the Note will not be ſufficient, he could 
not ſee how the Remedy over upon the Bond could. Howbener, 
he (aid, he did allow, that if the Accepto2 had pald the Money 
upon the Bill to the Indozſo? that would have made the Oe. 
fendant abſoſuteſy liable. Ehe Chief Juſtice ſaid, that this 
was a Potnt, that Deſerved to be thought of, and therefo2e he 
direcked the Jury to give a Clerdift fo2 the Plaintiff ſubjed to 
his Opinton ot this Point of Law. 


Juny and his Wife againſt Glover. 


When an HIS was an Aﬀton on the Statute of 22 & 23 Car. 2. cap 
Addion is 9. ſet. 136. fo) preventing frivolous Sutts, and p2v- 
— vives, that in Acktons of Aſſault and Battery, &c. where the 
ed 2 Damages given by the Jurv do not erceed 12 d. no mode 
9. feb, 136 Colts than Damages chall be awarded to the Plaintiff ; and if 
Which was Judgment be entered fo2 moze, it (hall be void, and the Deken⸗ 
made to pre- alt ſhall be intitled to an Acton upon this Statute. pon 
vone yexati- Mat guilty pleaded, the Evidence given fo2 the Plaintiff was 
har halbe Merelß the Copy of a Recozd, wherein the now Dekendant in 
good Eviden. all Aktion of Aſſault againſt the now Jlatntiff had recovered 1 5 
ces in ſuch Damages and 40 5. given by the Jury fo2 Coſts, que dampna in 
Attion. toto ſe attingunt ad 41s. And to p2ove the Damages, that the 
—— had ſuffered by the = Aſtton, he pzoduced the now 
cfendant's Attozney's Sill of Coſts, which a CUitneſs ſwoze 

he knew the Platntiff had pald. M2. Reeves and Mz. Wynn, uf 
Counſel with the Dekendant, gave r in Evidence; but 

only objeſted, that the Evidence given fo2 the Plaintiff did not 
maintain the Declaration. Foz it ts therein ee latd, that 

the Defendant had brought the kozmer Acton with an Intent to 

ver and moleſt the Plaintiff. Now they obſerved, that there 

had been no Evidence given, that the Sutt wag verattouſly 
commenced.” It appears, that there was a good Cauſe of Aaton, 

becauſe the Plaintiff recovered ; and it does not appear, that 

the Sutt was veratious, becauſe 8 have given but 15 

ko: Damages. But belides, they ſaid, they thought the mere 

Merits were inttrely agatnſt the Plaintiff, foz the Statute 

ſays only, that no mo2e Coſts ſhall be awarded than Damages, 

where they are under 40 5. which can refer only to Coſts awarded 

opt e Court de incremento ; ko the Jury can't be ſald to award 

oſts. And this has long ago been ſo determined in the 

Caſe of Page and Kirk, a Ven. 36. And the Padice has teen 
accomvengly ever ſince, The Counſel took Notice farther 0: 
two Clartances, between the * let out io hac verba In t 
Niſi prius Roll, and the Copy of the Recozd * — In the 
Niſi prius Roll it was averred, that the now Defendant bought 


the fo2mer Aion per nomen Elizabetheæ Vid. whereas im the Cope 
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of the Record it was entred Eliſabethæ Glover Vid. queritur, &c. 
though in the Memozandum it was agrecable ta the Record of 
Niſi prius; but they ſatd, the Memozandum was only the Rect- 
tal of the Bill, and not to be oppoſed to the Bill it ſelf in hec 
verba. Serjeant Hawkins t1:Dcavoured to avotd this Cartance, 
by ſaying, that the Memozandum is venit & profert in Cur', ſo 
that ſhe might firſt appear by the Name of Elizabeth Widow, and 
bung the Bill by the Name of Elizabeth Glover, (Uidow. But 
the Chtef Juſtice ſald, he did not know, there could be any other 


Appearance of a Plaintiff, than bringing the Bill in. The 0- 


ther Cartance inſiſted upon, was, that in the End of the De- 
claration as (ct out in the Niſi prius Reco2d in hæc verba, the, &c. 
is lekt out, fo2 it concludes & inde producit ſeam. And it was 
obſcrved, that this was very material; foz the, &c. implies 
the whole of the Plaintiff's Demand, as in this C. ſe his Da- 
mages, &c. Upon the whole the Chief Juſtice ſatd, that he 
thought this Caſe intirely depended upon the Conftrufton of 
the Statute of 22 & 23 Ch. 2. fo2 though indeed the Plaintiff 
has averred the Dutt to be veratious, yet he thought the Plofn- 
tif nerd not p2ove that by expzeſs Evidence; becauſe if the 
Conſtruitton the Plaintiff contends fo2 be right, the Law con- 
uders the Suit verxatioue. And as to that Matter he ſaid, his 
own puvate Opinton indeed was, that there was not ſufficient 
Reaſon to alter what has already been determined; but has 
he knew another Fudge was of a different Opinton, he would 
tonſider of it, And therefoze ozdered a Gerdic to be given 
(02 the Plaintiff, ſubſeck to his Determination on this Point, 
as well as on the Clartances. But then, he fatd, there would 
be another Queſtion as tu the Damages, which the Jury are 
to give. Foz though the Plaintiff hes patd his Attoznep his 
whole Dill, and fo has incluſively paid the now Defendant's 
Attozney's Bill, by which Means he may he ſaid afually to 
have been damnificd fo much; yet poſſibly by Law a great Part 
of the Bill might have been ſtruck oft upon a Taration ; and 
certainly therefoze the Defendant who ts a Stranger ſhall not 
lc able to Pay any moe than the Plaintiff was obliged to. 
And upon this the Parties agreed, that a Gerdick ſhould be 
given fo? the Plaintiff fo2 the whole, but that he Could enter 
into a Rule to take Erccution fo2 no moze than ſhould be 
duc upon the Maſter's Taxation. Salk. 207, 208. | 


Sir Thomas Price and his Wife ver. Powel, Cornwal- and 


others. Scacc. 


When Marri- 
2 Thomas Powel entered into Articles of Agreement in age Articles 
kJ 1693, by which he agreed to lettie certain Lands to Htmſelf «re entered 
10! Luc, the Reminder to a Lady he then intended to marry fo? — _ 
Litc, the Rematnder to Truſtees to p2eſerve contingent Tn- 1 
tereſſs, the Kemander to his firft and other Dons in Tail Male meln de di- 
vt the Body of tem and that Alke, the Remainder to the Hetrs refed by « 
Malt of the Dody of him and any other Kite, the Remainder Court of E. 
tv the Heirs of the Body of the firſt. Wife, with a J2zoviſy of 9% % be. 
do be raiſed ont of the Eſtate fo2 the Poztion of the see 
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Daughters by the fürſt Marriage. Sir Thomas Powel after, 
wards marrics this Lady, and then ſuffers a Common Reco. 
very. After this he dies leaving ro Jue Male ; and then Six 
Thomas Price marries his only Daughter by the firſt Uenter, 
who now jotn fn hztyging their Bill to ſet aſide this Recovery, 
and pꝛap that a Settlement map be made to the IJſſue Female 
cf the firf! Marriage, and to the Heirs of their Bodies. The 


Counſel ſaid, that they thought it a Caſe known fn a Court of 


Equity, that where Marriage Articles are made and an Agrec: 
ment thereby entered into to ſettle Lands upon the Dusband fo; 
Life, the Rematracr to the intended CTiife, the Remaitnver to 
the Drirs Male of their Bodies, the Rematnver to the Peirs 
of their Bodies generally, a Court of 1 — will conſider the 
{ſue Male as 4 140 fo) a valuable Conſideration, and in 
Conſequence of that Decree the ſecond Remainder to be to the 
Iſſue Male, and not to the Heirs Male; fo2 ſuch is the equitable 


Meaning of the CUlozds, and a Court of Cquity will mould 


the Settlement accozdingly, The Counſel obſerved farther, 
that if this was ſo in the Caſe of the Male Iſſue, there was e 
ual Reaſon it ſhould be ſo in Caſe of rhe Females. And they 
ald, they _= a ſtronger Caſe than this was very ny 
determined, the J2ame of it was Weſt and Erreſey. Articles ha 
been made there to ſettle Lands upon a Pan fo2 Life without 
{impeachment of Waſte, the Rematnder to his intended Cie 
fo) Life, the Remainder to the Peirs Male of their Bodles, 
the Rematnder to the Heirs of their Bodies generally, 
A Settlement was made befoze Marriage, reciting theſe Arti 
cles, to himſelf fo2 Life without Impeachment of CUaſte, the 
Remainder to the intended like fo2 Life, the Remainder to 
the firſt and other Sons in Tail Male, the Remainder to the 
Sons of the ſecond Marriage in Call Male, the Rematnder to 
he Deixs of his Body by the firſt CUife. The Þugband after 
this luffered a — a and died leaving no Jfſue Yale, Veſt 
marricd a Oaughter 0 that Marriage, and deus his Bill 
in this Court to ſet aſide the Settlement fo2 being made con 
trary to the Articles, though reciting that it was made in Purſi 
ance of them, and farther pzayed that a new Settlement migyr 
be direcked to the Iſſtie Female of that Marriage, and not by the 
general CUozds of the Heirs of that Marriage. This Court 
indeed diſmiſſed the Bill; but upon an Appeal to the Þouſe of 
Lo2ds they reverſed the Decree, and oꝛdered that a new Dettle- 
ment ſhould be made to the Jſſtie Female in Þurſuance of the 
Bill. The Chief Baron (aid, that he owned fo2 his Patt, 
he thought, there was a great deal of Difference between 
a Court of Equitp's decreeing Lands to be ſettled to the 
Male Iſſue, and decreeing them to be ſettled to the Female 
a Court of Equlty mtght go ſo far as to conſider the Iſſue 
ale JPurchaſcrs, fo2 the evident Intent it is to be ſuppoſed 
the Party had, that his Eſtate ſhould continue in his Name and 
amily; but no ſuch Intent can be had in the other Caſe; and 
a very good Reaſon there is, that they ſhould not be conſidered 
as Purchaſers, that by this Means they might be kept under 
zoper Obedience to their Father. And as to the Caſe cited, be 
ald, the Reſolution of (uperioz Courts might a 
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haps a Decrce he Mould be fo? making, but could never Jn- 
fluence his p2ivate Opinſon. But be the general Laws of 
Courts of Equity in this Reſpe# as they will, the whole Court 
unanimouſly agreed that as the Circumffances of this Caſe 
are, the Daughters of the firſt Marriage cannot be conſidered 
1 fo? there is a plain Difference in the Erpzeſſions 
1 the Articles between the Limitation to the Sons of the firſt 
Marriage and the Limitation to the Daughters, and therekoze 
there muſt be ſuppoſen a plain Difference in the Intent of the 
—— And eſpectally too 1f it be conſidered, that the Erpzef- 
jon as to the Daughters of the firſt Marriage and the Sons of 
the Second ts the lame; and there is no imaginable Foundation 
to think, that thoſe Sons ſhould be Purchaſers, who were dp 
the lecand Genter. They fatd too, that there was a P2oviſion 
made out of the Eſtate fo2 a PO tion to the Daughters, that 
the Articles were d2zawn by Str Tho, Powel, who was a Gentle- 
man at the Bar, and it could not be tought, bur he well knew 
the legal Diſtinäton between Heirs and Jſſte. They lafd it de⸗ 
ſerved ſomething to be conſidered, that the Articles were made 
above thirty Pears ago that many Convepances had deen made 
accowding to = legal Conſtrufion of them 1 and that there 
kose it would be a very dangerous Thing fo? is Court now to 
dire# a Settlement to be made contrary to thts legal Under- 
ſanding of the Tlozds. And the whole Court in general a- 
greed, that they never knew a Court of Equity decree contrary 
to the legal Conſfrutton of a Conveyance upon a ſuppoſed ima 

ginary Intent of the Parties to the contrary, 2 Vern. 295 
1 Vern. 48. 2 Vern. 659, 671, 104. 
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Caſtel ver. Bambridge and Corbet. 


Ambridge had been tndi#ed fo2 the Murder of the Plain. 

tiff's Hugband, and thereupon was acquitted at the 

Old Baily. Upon this the Platntiff bought an 1 7 

againſt him by Oziginal, and charged him with it whilſt 

pe was there in Cuſtody, and made Corbet a Defendant with 
im in the Aﬀton. This was the Day of the Return of the 
Irit, and Bambridge was now brought up by Habeas Corpus, to 
which Writ the Sheriffs of London returned, that they took 


— in — upon the Appeal, and bzought htm here acco2d- 
n he \ 


ly; and to rit of Appeal they returned, that they had 
taken the Defendants Bodtes, and that they remained in their 
Cuſtody, The Dekendants Counſel moved now, that the Re- 
turn to the Writ of Appeal might be filed, and that the Defen- 
dants might be batled, fo2 there being a material Fault in the 
CUrit. 
ros de clamore ſuo proſequendo per A. B. of ſuch a Dlace and T. D. 
of ſuch a Place; now the Counſel ſaid, that they had an Alf 
davit to pꝛoduce from theſe very Perſons, that they had neither 
of them given theſe Pledges, and therefoze the Sheriff had no 
Autho2ity to take the Dekendants tn Cuſtody, They did allow 
that Corey might be given to the Cuſtos Brevium in the Name 
of the Ring befoze the Jſſutng out of the CUrit, and that would 
be ſuffictent CUarrant fo2 him to iſſue it fo2th, equally as if the 
Security was given to the Sheriff; but they ſald, one way 0 
other real Pledges muſt be given, and there are two Fozms o 
theſe Writs, which evidently (ew tt; one 18, quia A. fecerit nos 
ſecuros; the other, fi A. fecerit vos ſecuros. But the Counſel ob- 
ſerved, that the F 02M of the p2eſent Crit was in neither Way, 
and therefoze it was bad too upon that Account. They ſaid, 
they had taken theſe ſame Ercepttons in the Court of Chan. 
cery, and pp fo; a Superſcdeas upon this very Aﬀidavit. But 
the Lozd Chanceiloꝛ told them, that fecerit might have a future 
Conftrutton and relate to the Sheriffs, and rherefoze they 
I take Advantage of this Erception moze pzoperly upon 
the Return, But the Court in the tir lace ſaid, that they 
thought the Habeas Corpus wholly unncceſſary; lo2 the Sheriffs 
of London were bound to bung the Velendants up to We 
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ſter upon the Return of the Crit of Appeal. They ſald too, 
that the Sheriffs ought to have returned paratos habeo, and not 
remanent in Cuſtodia; and fo2 this Contempt in not obeying 
their CUrit, made a Rule fo2 an Attachment, unleſs they had 
both the Defendants here upon it to mozrow. Then as to the 
Erceptions to the Wirit, they ſatd, the only Thing required by 
the Law was, that Pledges ſhould be found, and at — they 
are to take it fo2 granted, that Pledges have been found, be- 


cauſe they thought the CUo2d fecerit could — have a preterper- 
n 


fet Conſtrutton; and they ſaid, they never knew, that a Fact 
ſuggeſted in a Crit could be faſſified upon Motion. But how- 
ever, they ſaid, if Pledges were not pet given, they certainly 
would —— them to be given now, nay even at any Time be- 
foze Ju ement; and that notwithſtanding the preſent * 
ing was by Oziginal; fo2 they could ſee no Difference in this 
Reſpef between its being by Oziginal and its being by Bill, 
notwithſtanding the Counſel endeavoured to maks one. oy 
Court 8 refuſing to grant the Motion upon this 
Foundation, the Appellant was o2dered to come fo2th in Per- 
fun, and have her Appearance recozded. The Sheriffs then 
amended their Return, and brought Corbet into Court too; up⸗ 
on which both the Defendants were b2ought to the Bar and 
there arratgned in French. The nert Oay the Appellant wag 
called again, and then both Defendants put in a Pica of Not 
—— upon double Stamps, which was required to be done, 
(foe the Court would receive it; and the Plea was read in 
French, and Iſſue joined in the ſame Manner. The Dekendants 
then P2apen a ſpecdy Trial; but the Court ſatd, there muſt be 
filtcen Days between the Teſte and Return of the Venire, and 
fifteen Days between the Teſte and Return of the Habeas Cor- 
pora, as the Fact is latd in London and the Pꝛocceding is by 
Ongimal; and the Appellant's Counſel would not Conſent to 
have the Ougtnal now quaſhed and to p2oceed by Bill. Upon 
which the Appellees prayed, that they might be bailed in the 
mean Time; and their Counſel cited the Caſe of Armſtrong and 
Liſle, Salk. 62. and many others, where the like had been done. 
But the Court ſaid, that Caſe by no means came up to this; 
a ther the Defendant had been befoze conbicked upon an In⸗ 
ditment and Clergy allowed; and that Caſe, they ſald, was 
not within the Benefit of the &'tatute of ; Hen. 7. c. 1. ſo that 
the Appeal was abſolutely barred. But however, they thought 
there was ſuffictent Foundation ill to ball Bambridge ; becauſe 
he had been already acquitted upon an Indläment, to the Sa- 
tiskadton of the Judge who tried him; and where that is the 
Caſe, the — 2 this Court ought to * that regard to the 
Cerdi# of twelve Men, as to diſmiſs him upon his finding 
DSureties fo2 his being amenable to them. But however, they 
ſatd, there was no ſuch favourable Circumſtances offered in 
Reſpeit of Corbet; and therefoze as it ſtands indifferent, whe- 
ther he ts guilty oz not, they thought, this Court ought not to 
bail him; fo? thetr Dffcretion ought not to be influenced by 
Inclination oz Till, but to be dikecked by fozmer wyecedents 
and Reſolutions; and they knew of none where this Court had 
gone ſo far. The Queſtion then ons bow many Bail or 
88 ry 
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ceſſary fo2 Bambridge to give. The Court ſatd, that wherever a 
criminal Proceeding is oiiginally agatnſt a Yan on the Crown- 
ſide, oz rẽ moved up there by Certiorari, the Court always require 
four Ball; but wherever the Pocecding is on the Ctvil-ſide 
lt is otherwiſe. And therefo2e thep admitted, that if the Appeal 
had been lodged at either of the Seſſions in London that have 
intervened ſince the Acquittal, and been removed up by Certio- 
rari, they ſhould have re uired four Perſons. But then when 
the Ball offered to juſtify, the Court ſatd, that there was na 
Patl-ptece, and therefoze they could not allow them, though it is 
otherwiſe on the Crown-ſide. But a Bail-ptece being imme⸗ 
diately ſent foz, the Court ſald it was their Duty to examine 
into the Circumſfances of the Ball, though they ſhould bind 
them Corpus pro Corpore. Accozdingly they inſiſted, that they 
ſhould both juſtify in 10001]. a-ptcce. And though it was ob- 
jefted againſt one of them, that he was already bound fo2 Bam- 
bridge (1 a Recogniſance of 10001. pet the Court ſatd, as that 
was not bzoken, it ought to be conſidered as no Debt upon htm. 
Upon this the Ball centred into a Recogniſance Body foz Body, 
but in no Sum certain, that Bambridge ſhould appear in Perſon 
craſtino Animarum; and Corbet was committed to the Marſhal. 
1 Salk, 62, 2 Mod, 264. 


Feilders ver. The Biſhop of Wincheſter and others. 


0 A Bill was piekerred tn this Court to eſfabliſh a Cu. 
r ſtom in a certain Mano, where the Plaintiff had 
 Aablih « Lands. The Bill (ct fozth, that there was a Cuſtom Time 
Cuſtom, bow out Of Mind fo; certain Lands in that Mano, whereof the Lands 
far the Court uin Queſtion were Parcel, to be lcaſed out fo2 thzee Lives, 
bn. and that ſo ſoon as one of the Lives ſhould d2op, the then 
nh i. Tenant had Lfberty to add a new Life compounding fo2 
the Cuſtom a Fine. The Defendants denied, that chere was any ſuch 
proved by Cuſtom. Cpon the Þraring of the Cauſe the Plaintiff 
me Eyi- read ſeveral Depoſittons; but in all of them it appeared, that 
rially differs It WAS Part of the Cuſtom, that the Tenant ſhould put in 
from tha this Claim within the tee next Courts after the Determina⸗ 
which was tfon of the firſt Life. Upon which the Lozd Chanceltoz ſad, 
= _ by that the Cuſtom appearing upon the Evidence matertally differ- 
ne vie ed from the Cuſtom ſet fo2th in the Bill, and therefoze he could 
not decree foz the Plaintiff, De ſatd, this was not like the 
Caſe, where a Right of Common ts clatmed, and Iſſue ts join- 
ed, whether there is a Right oz not; there indeed he did allow, 
ik Evidence was given of a Right of Common, paying a Cer 
tain Rent, that Ebidence would matntatn the Jſſte; fo2 a Right 
of Common is pzoved, But here, he ſafd, the Queſtton was, 
whether there was ſuch a Cuſtom as the Platntiff makes Title 
under, and no ſuch Cuſtom ts pzoved; but one very differently 
deſcribed. There was another Rule of Evidence menttoned 
in this Cauſe, and that N upon the Defendant's Coun⸗ 
ſel offering to read a Oepo | 
neſſes taken in another Cauſe contradifing a Oepolitton mave 
by the ſame Citneſs in this Cauſe. But Mz. Lutwyche objett- 
c 


againſt the Reading of it, unleſs they could pꝛoduce an 1 
3 | | 


tion of one of the Plaintiff'g CUtt- . 


of Court which hep yan obtained befoze fo2 the doing of its fo? 
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he ſatd, it was a e in this Court, never to read Depoſition 
taken in another Cauſe, without erp2zeſs Leave obtained befo2e 
fo the Doing of it. T | 

that Rule was —— Right; but he ſaid, the End of 
Reading this Depoſitton would only go to the Credit of the TUit- 
neſs; and tn ſuch Caſe he had known it often allowed; which he 
acco2dingly did in this Caſe. But upon the Batter befoze-men- 
tioned the Bill was diſmiſſed, 1 Vern. 53. 


Cromwell ver. Griffith and Preſcot, 


Ce PRE Plaintiff ſet fozth in his Bill, that his Anceſfo? 
was leiſed of certain Copphold Lands, which he had 
mo2tgaged to Preſcot one of the Defendants, and at the ſame 


he Chancelloz allowed, that in general 


How far a 
Court of E- 
quity gives 

Direction 


the Marſhal- 


Time . — him a Bond ko further Security ; but by his CI concerning 


made Griffith the other Dekendant his Erecutoz, and ozdered 
him to diſcharge the Incumbzance, and at the ſame Time de- 
led the Lands to the Plaintiff, The Platntiff farther ſet 
fozth, that Griffith did acco2dingly pay Part of this _— ann 
therekoze p2aved, that he might Have the J2ofſeſſion of the Lands 
decreed to him upon his Payment of the Reſidue. The Defen- 
dant Griffith had obtained a Surrender of theſe Lands from 
Preſcot upon lending him a Sum of Money; and that made him 
oppoſe the Bill by putting in an Anſwer, that there were ſeveral 
Debts owing by ſimple Contraf, as well as this, and that no 
other Aſſets had come to his Hands, beſides this Sum, which 
he had 1 1— to Preſcot; whereas in Equity and good Con- 
{ſcience this Sum ought to have been diſtributed fo2 the Be- 
nefit of the other Creditozs as well as him; and therefore he 
had paid it in his own Wrong. Upon which he zaped, that 
theſe Lands might not be decreed to the Plaintiff, but upon goin 

befoze a Mafter to ſee how much he had overpatd Preſcot; an 

then if the Platntiff would pay Preſcot all that ſhould be due to 


— beſides what he ſhould have juſtly paid him, he was wil⸗ 


ing to ſurrender the Lands up to him. Lo2d Chancelloz ſald 
on it was true indeed where Bond⸗Creditozs have ſatisfied 
themſclves out of the Perſonal Effate, and there is not enoug 
to ſatisfy the Credito2s upon ſimple Contrack, the Juſtice o 


a Court of Equity ts ſuch, that upon a Bill exhibited of this 


Matter by the inferto2 Creditozs, they will relieve them out of 
the real Eſtate, ſo far as the ſuper CEE might have 
had that Relfef. But however, he laid, the Jayment itſelf 
would be good to the Bond Creditozs, and the Executoz would 
be indemnſſied in making it. And therefoze in the — Caſe, 
where the Mortgagee had a Bond (02 a farther Security, he 
laid, the Payment of the Whole to him which came to the Er- 
ccuto2s was good; and 2 Rent decreed, that upon the 
Platntiff's Payment of the Reſidue he ſhould have the Land. 


Maskell 


ling of Aſſes. 
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Maskell Executor of — againſt Lukee and others. 


A CUoman made her Till, and left a Legacy of 2001, tg 
1 Lukee, a Son of one of the Ocfendants, to be patd 
him at his Age of twenty-one Pears. However he happened to 
die at his Age of eleven Pears, and acco2dingly one of the De- 
fendants, Lukee his Father, took out Adminiſtration to him, 
and libelled in the Eccleſiaſtical Court fo2 this Legacy. The 
laintiff being afraid, that the Eccleſiaſtical Courts would os 
er him to pay this Legacy immediately, whereas in Juſtice 
and Reaſon it ought not to be pald till the Time comes, when 
the Infant would have been of Age, if he had lived, made a 
otion in this Court fo2 an Jnjunitton to ſtay the Party 
rom pP2cceeding in the Court below. This Matter had been 
mentioned befoze; and then Lozd Chancclloz ozdered the Coun- 
lel to give Notice to the other Side, and to move it again. 
Apon which Dz. Sayer now attended and oppoſed the Motion 
with the Solicitoz General. My. Lutwyche and Py. Melmouth 
were Counſel fo2 the Platntiff; and they ſaid, the plain Intent 
of the Teſtatrix was, that the Infant ſhould*have no Benefit 
of the CAill till His coming of Age, and then ye would have a 
Right to receive the bare 2001. without any Intereſt. They 
ſa10, if this was the Meaning of the Teffatrir in Reſpef of the 
Jufant, it muſt equally be her Meaning in refpet of thoſe who 
repzeſent him. Accozdingly they ſatd, this Point was ſettled in 
a late Caſe in this Court, and affirmed upon an Appeal in the 
Houle of Lozds, And they ſatd, there was a plain Difference 
to be made between this Caſe, and that where Intereſt is to be 
paid from the Death of a Ceſtato2; there they allowed the Jn- 
tent of the Till was to convey a pzelent Benefit, and the Oc- 
ſign of hindung him to have the Ciſe of it was only that he 
might not do himſelf any P2ejudice by having ft in his p2eſent 
Oltlpolal. As this then is the Deſign of the Clauſe, and the 
Reaſon of that Caution ceaſes by his Dytng befoze he comes of 
that Age, there is no Reaſon, that his Repzeſentative ſhould be 
under that Confinement, However, they (aid, they had Reaſon 
to fear the Eccleſiaſtical Courts would not conſider the Thing 
in this ht, and therefoze they 2 fo: an Imundkton. 
The Counkel of the other Side tho' ſaid, that the Eccleſiaſtical 
Court had a Jurisdi#ton in this Caſe concurrent with thts 
Court; and if the Party ſhould find himſelf aggrieved his 
Reltef would be p2oper only to the Delegates by Way of - 4 
peal. Lozd Chancelſoz was of the ſame Opinton, and accozv- 
ingly retuled the Motion. 1 Vern. 230, 27. 2 Vern. 9. 199. 


Holt and Ward. 


HE Defendant was ſued by the Mame of Nox Ward, Eſq; 

and pleaded in Abatement Letters Patent from the late 

King, by which he had the Office given him of Clarencicux King 

at Arms; and therefoze demanded Judgment fo2 his not being 

ſttled Nox Ward Clarencieux. Mz. Strange (atd, that this — 
3 1 on 


Mods. 


Heraldorum. Judge Page and Reynolds abſent, 8h A. 7 —5 
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only the Name of his Office, like the Clerk of the Pells, &c. 
and as the Defendant had a good Name of Addition given 
him, he moved, that the Plea might be ſet aſide. Accozdingly 
the Court made a Rule to ſhew Cauſe to Mozrow, 3 Cro. 
224, 542. but afterwarys diſcharged ft, becauſe there 1s 
ſometh 2 Law in the Plea. Note; The Plea was by the 


eamus, coronamus & nomen imponimus Clarencieux Rex 


2 7 
Py 


Fowler and Wathen, Adminiſtratrix. 


Mz Strange moved, that the Court would make a Rule up- How far the 
VI on the Plaincif to anſwer the Matters of an Affidavit, Court of 
The Platntiff was an Attozney, and Steward of a Pundzed —— 
Court, and yet encouraged one jofnt Canſe of Afton to be ſplit ue of an 
into ſeveral Ufttons to give his Court a Jurtsdifton ; and this inferior 
too was done. and Judgment accozdingly, in the Gacation Time, Court to an- 
when no Application could be made co this Court foz a Þ?2oht- * _— 
bition. The Court ſaid, that would elſe be the pzoper Thing deut. 
to pꝛap, but, as the Circumſtances of the Caſe were, ozdered the 


Plaintiff to anſwer the Watters of the Affidavit. 


The Vill of Appelthwaite in the Pariſh: of Windermore 
ver. The Vill of Hartſop and Batterdale in the Pariſh of 
Barton, | 


12 was an Omer of two Juſtices confirmed by the Sef. en «n 
ſions of the County of Weſtmorland. Mz. Reeves took an 01 5 — 
Exception to it * its being ug direted. He ſatd, there per to be di- 
was a Clauſe in the Statute of 13 & 14 Car. 2. 12, 21. which refed to. 
povides, that the Uills in Weſtmorland, and ſome other large 
Counties in the Nozth, ſhall take Care of their own Poo? 

and therefoze this Ozder of Removal ought to have been direded 

to the Overſecrs of the Cill of Appelthwaite, whereas ſt is dtreit- 

ed to the Dverſcers of the Pariſh of Windermore. And acco2v- 

ingly the Court made a Rule to ſhew Cauſe, why the Dzder 

ſhould not be quaſhed. Salk. 123. | Vide poſt, 


Anonymus. 
How far the 
MJ. Thcede moved ko: an Jnfo2zmation agatnſt Cauket a Cove wil 
awn-bzoker fo2 taking ſir Pence a Pound per Month 1% anon 
Intereſt; which he ſatd, was ertravagant UAſury, The Court for Vcury. 
laid, they thought there was nothing ſo enozmous in this Ok- when « Sa- 


fence, but what the common Method of Puniſhment would be cuce Pre- 


ſufficient foz, But then B.. Theede (aid, that the Statute of ſcribes « 
Cſury allows the Penalty ko; Uſury to be recovered by Jnfozma- Nee 
tion 02 Aﬀton, and that would be a Reaſon, why the Court 


recovering a 


ſhould grant it. The Court ſaid, that was to be underſtood penalty, how 
only of an Jnfozmation qui tam. And farther obſerved, that farche Party 
the Statute * — out a particular Method of Pioceed⸗ N 

ffence was a farther Realon why the Co of India. 7 


ing koz a new 
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could not grant an Infomation ; neither can the Party be lo 
much as (nd{#ed. 1 Mod. 34. 4 Mod. 143. 


Birch and Leek. 


| u PON a Clirit of Erro? on a Judgment given by Default in 


an Aion of Treſpals in the Common Pleas, Want of an 
Oziginal was aſſigned fo; Erroz, A Certiorari was accodingly 
direfted to the Cuſtos Brevium, and he returned that there was no 
Opginal filed iu the Term of the Placita. Upon Diminution 
alledged, a new Certiorari (ſued, and to that the Cuſtos Brevium 
returned that there was an ©ziginal in placito prædicto of t 
Term pzecedent. ln nullo eſt Erratum being now pleaded, 95). 
Filmer took an Exception to the CUrit returned, that it varied 
from the Declaratſon ; fo2 the Declaration was of a Trelpaſg 
committed in the late King's Time, continued down to this 
Ring's; but the Ouginal certified was of a Treſpaſs contra pacem 
noſtram, and teſted [tkewtſſe in this King's Time. And to make 
ood this Exception he quoted a Caſe out of 2 Ven. 49. Then 
e ſald 1 * that admitting the Dziginal certified had been 
right in this Rel eck, yet it could not be taken to be an Ozi⸗ 
ginal in this Cauſe, becauſe there are no Continuances return- 
ed from the Term of which it is certified to the Term of the 
Placita ; and he obſerved, that an Oziginal not continued is ag 
no Oziginaſ. De took Notice [tkewiſe, that the pzeſent Judg- 
ment was given by Default, and therekoze the Statute of 
Jeofails Could not extend to it. My, Reeves on the other Side 
argued, that however ſpccloug the firſt Objedton might be 
becauſe the (Ulozns contra pacem noſtram may ſeem to be a De- 
ſcription of the Offence, and not thzown in barely to aggravate; 
pets be (aſd, at moſt the Deſcrtption was {mperfe#, and not va- 
tant ; * the Treſpaſs declared of is a Treſpaſs of this King's 
ime, though it is ſomething moze. De allowed, that the 
reſpaſs in the 12 might have been deſcribed moze a- 
gteeable to the Treſpaſs in the Declaration by concluding con- 


tra pacem noſtram, necnon contra pacem Georgii primi nuper Regis; 


but he obſerved, that the CUant of this could never make the 
©1iginal bad. To this Purpoſe is the Caſe in Syd. 253. and 
6 Mod. 80. Mz. Reeves then ſatd, that as he had anſwered the 
firſt Exception, he hoped he ſhould give an Anſwer tothe ſecond. 
And that ſhould be by quoting the Caſe of Rowning and 
Lozd Cartwright, Hil. 3 Geo. 1. which he was of Counſel in, where 
this very Ekceptlon was taken, and over-ruled upon Debate. 
Accozdingly the Roll was produced, which was 193, and found 
to be (0. De ſain, the Reaſon of that Caſe was, that this O⸗ 
miſſion was only a Diſcontinuance, and Diſcontinuances are 

[ped by the Statute fo2 the Amendment of the Law after 
udgment by Nil dicic, as well as after a Gerdick. The Chief 

uſtice ſald -=_ fo2 his own Part he thought there was a 

ood deal in the ſecond Objeftion, becauſe an ©2iginal not 
continued down has no Reference to this Cauſe any moze than 
to any other; and therefoze he did not ſee why the Return of the 
Officer ſhould be regarded in this Reſpef, who has certified 
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that it does belong to this Cauſe ; fo2 it can only be ſo actom⸗ 


ing to his Judgment, and the Jud kk, of their Officers 1s 

nothing to be regarded in a MWatfer of Law. But however 

as the Cale cited was adjudged upon argument, the Court ſat 

they would not over-rule it, and accozvingly held the Ozigtual 
n to be good, notwith&anding the ſecond Exception; and üben d yob 
n the firſt it dood over, Salk. 267, 636. . 
y 
- Anonymus. 
m U PON a Judgment referred to the Maſter, he repozted, that How far « 
e a Puſoner in Cuſtody of the Marſhal was ſerved with g Person can. 
» Declaratton, but Rules were on him to plead befoze Ach. 4.“ 
D davit filed of ſuch Service. This, he ſaid, was irregular ; jodgmentaf- 
's but becauſe the Defendant had ſued out a Writ of Err} im ter he has 
L Patltament, be doubted, whether he was not concluded from brought, « 
m taking this Advantage of ſetttng aſide the Judgment upon Mo⸗ un Er. 
e tion. And the Court was of the ſame Opinion. : 
n 
15 Anonymus. Scacc. 
N- A Pan ng Fon a Settlement in the Pariſh of A. and re- How far « - 
he ding in the Pariſh of B. ane of the Overſeers of the Pa. Cour: of _ 
L riſh of A. gave a Bond of Indemnity to the Pariſh of B. to h . 
1 induce them to let the Man continue there longer. Afterwards ina e pe- 
of he became chargeable tothe Pariſh of B. and got a Settlement by nau. 
de continuing there fo long. The Bond upon this was put in Suit, 
1 and the Pariſh had a Clerdi# upon it. Upon which the Deken⸗ 
e- dant pzeterred a Bill of Injunſtton to pxevent Execution of 
1 the Judgment, upon offering to pay the Plaintiſfs what Loſs 
a. they had already ſuffered by this Man, and to let the Judg⸗ 
| ment ſtand fo2 a Security fo: what they might afterwards 
he ſuffer. Counſel came now to difſolve the Injuntion, and 
Q- laid, that this Pan has fince = a great Family of Chil- 
n- den, who have by this Means likewiſe a Settlement in this 
s; artſh, and the Pan himſelf is dead, ſo that thep obſerved, 
he t would be unreaſonable to hinder the Plaintiſfs taking Exe⸗ 
10 cution upon this Judgment, ſince by their Indulgence to the o- 
he ther Pariſh ſo great a "Burden 1s ſettled upon themſelves. 
d. The Court ſatd, it was certainly unreaſonable on we other 
10 band, that the Platntiffs ſhould have Exccution of the Penalty, 
re if thep can have Juſtice done them fn any other Wap; t 
te. Method of doing that may be proper to be confivered of, when 
nd the Cauſe is ſet down foz a Þeating. And Baron Carter ſaid, 
O- he remembzed a Northampton Cafe of this Sagt befoze the late 
re Vaſter of the Rolls, and he made an Dzder, that the Overſeer 
ct ſhould be reimburſed what Loſs he bad ſuffered upon (ſuch an 
let Occaſion, by ozdcring the Pariſh to make a Rate to relieve 
5. * Accozdingiy the Injuntton was ozdered to continue, 6 Mod. 

331. 
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Desbrough and Crumbey. Secacc. 


How far Se- M* Bumbery moved, that the Jrregulartty of a Sequeſtra- 
—— tion might be referred to the Deputy, which was taken 
thoricy co out againſt the Defendant foz not appearing, by Reaſon of itg 
ſell, being taken out ſooner than by the Courſe of the Court it 
could; and pet the Sequeſtratozs had taken the Goods off the 
P2emiſſes, and thzeatned to ſell them. The Chief Baron ſafd, 
that as to the carrying the Goods off the Piemiſſes, it wag 
clear the Sequeſtratozs could do that; becauſe a Sequeſtra- 
tion upon Mean ]yoceſs anſwers to a Diſtringas at Law, 
But however as to the ſelling them, the Court agreed in the 
= Caſe it could not be lawful ; and fatd, it had lately been 
ettled upon Debate. And obſerved farther, that Courts of E- 
- quity could not authoztze Sequeſtratozs to ſell Goods even up- 
on a Decree till Lo2d Stamford's Ack, which makes Decrees 
in this Relpet equivalent to a Judgment. And even now the 
Counſel ſald, Sequeſtratozs cannot ſell, but upon Leave of 
the Court, However the Court ſaid this 
per fo? them to conſider upon another Occaſion; and therefoze 
only referred the Jrrequlartty of the Sequeſtration as to the 
Point of Time to the Deputy. 


The King and Hawks. 


What ſhall F & HIS was a ConviXtfon fo? 2 z and 005 Fazackerly 
be ſaid to be took two Exceptions to it; one that it was ſatd, that the 
« good Con- Defendant comparuit bef02e the Juſtice, whereas it ſhould have 
— Karg been comparet; the other, that it was laid, & ſuperinde convictus 
ing. eſt ſecundum formam Statut', without ſaytng, & forisfaciat, &c. Co 
the firſt he obſerved, that it was a Rule in all legal Po- 

ceedings, that the Fa# muſt be laid as a p2eſent Tranſatton, 

and not delivered by Way of Narration of what is already paſt, 

02 what ſhall afterwards be. This, he ſald, was the Reaſon, 

why dedit Curie hic intelligi & informari hag always been held to 

be w2ong, To the ſccond he ſatd, he did allow, that the Ju- 

ſtices need not appoztion of Penalty; nay if they ſhould appo? 

tion it wzong, fo far only, as they have given it w2ong, this 

Court will ſet it aſide, but confirm it as to the Reſt, But he 

never knew, that this Court had gone ſo far, as to allow a 
Convifton to be good, where no Penalty at all was given; 

becauſe, fog the Juſtices to ſay, that they convi# the Defendant, 

without ſaytng what he ſhall fozfett, would be line the Courts 

above pronouncing Judgment againſt a Man fo2 an Offence, 

withou ſaping u hat he ſhall ſuffer. And accozdingly this 
Exception was allowed in the Caſe of The Queen and Serle, 

and in that of The ore and Hilgrave, Hil. 2 Ann. De obſerved 

farther, that the pzeſent Caſe was much ſtronger than either of 

theſe ; fo2 here are two Statutes reizen de the Game, one in 

the 13th of Car. 2. 10. the other in 3 & 4 W. & M. 10. which this 
Convitton may equally be grounded upon; and the Juſtices cet 

tatnly ought to have aſcertained which of theſe Statutes was it, 

on wytch they pꝛocceded; becauſe the Court would otherwile = 


was a Matter p2o- 
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in Toubt, whether the Juſtices have kept within the due 
Circumſtances of Pꝛoceeding, which theſe Statutes have made 
necefſary to a Convition, To the firſt of theſe Objefttons M2. 
Reeves anſwered; that it might be reaſonable perhaps, that 
Judgments ſhould be entred down as then tmmedtately p20- 
nounced ; becauſe they are conſidered as the immediate Ads of 
the Court; but the Appearance of the Defendant is very often 
ſome Length of Time befo2e the Egon and therefoze he 
thought, that that Fa# might very well be related as of a paſt 
Time. De ſaid, that he himſelf took this Objeckion in the Caſe 
of The King and Hawkins, Mich. 3 Geo. 1. where it was lald in 
the Convittton, that the Defendant comparer & allocatus fuir, and 
the Court over-ruled it. To the ſecond he ſaid, that the Fo2- 
feriture is a Conſequence of Law upon the Conviition; it 18 
what the King and the Jnfo2mer have a Right to upon it, and 
therefoze map very well be given here by the Court above. And 
he ſatd, he has often heard the Caſe of The Queen and Serle de- 
nied to be Law. He obſerved farther, that it was by no Means 
clear, that the Statute of Car. was not repealed by that of 
W. & M. fo2 the laſt Statute recites the Penalty in the firſt 
being too (mall fo2 the Offence, and therefoze gives a greater; 
which Ai in all Reaſon and Senſe muſt be underſtood there- 
foe to alter and annul the firſt, fince it finds Fault with that, 
and muſt therefoze be underſfood to I ane Penalty in 
the Room of the other. The Court laid, that they thought 


this a juſt Dbſervation upon the laſt Law, And as to the 
ly ſecond Objeckton, they could eaſily get over that; but they 
he thought the firſt ObjeXton has been ſo often allowed, that they 
ve muſt ſhake many Authozities, if it ſhould not pꝛevall. But how- Vide pod. 
p ever it ſtood over. Salk. 378, 383. 
0 
1 Hatton and Walker. 
ſt, 1 Defendant had pleaded the Statute ok Limitations, How far the 
MN, but concluded his Plea, Unde petit Judicium ſed querens Ac- Court will 
to tionem habere ſuam debeat, inſtead of £. he Platntiff upon = er Co * 
u- demurred ſpecially. The Defendant being inkozmed by his aer « ein- 
01- Counſel, that the Pied he ſigned was right, and not thinking der in be- 


11s that there could be ſuch a Miſtake in the Copy of the Plea de- murrer. 


he llvered to the Clerk of the Papers, (though he did go to him 
a to ſearch, but was infozmed tr was miſlatd) jgotned in Demurrer. 
n It happened tho' to appear upon farther Search, thar*the Copy 
nt, of the Plea was — 47 and upon that z. Parker moved, that 
ts the Dekendant might ave Tiberty to amend. A Rule was ac- 
ce, codingly made to ſhew Cauſe. And now M. Kettleby (atd, that 
— the Demurrer was made a Kccozd of the Court; foz if was 
ries 2 in the AHacation; and all Demurrers are ſent up and 
15 led amongſt the Recozds befoze che Eſſoin⸗Day of the enſuing 
0 Term. Pe ſatd too, that there was nothing in this Caſe to 
in amend by 60 that the Plea was of the Statute of Limitations, 
his and therefoze ought not to be favoured; and that the proper 
= Way had been * Plaintiff to have applied to a Judge to have 
bo had it amended, bekoze he returned the Paper-Book. Upon which 
= DB}. Parker anſwered, that he coup! have an Atfidavit made, "= 
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the Plea delivered by the Counſel was right; that it was on- 
ly a Miſtake in the Attozney to Copy it w2ong ; and he ſatd he 
belteved, that JIzecedents might be produced of a Counkel's 
Diaught being ſuffictent CUarrant to amend a Recozd by, 
The Rule was accozdingly enlarged to another Dap; and then 
he ſaid, that Sergeant Baynes had inkozmed him of a Cale, the 
Mame of it was Doyley and in this Court, where the 
line Motion had been granted. That was in Replevin, where 
it appeared by the Avow2y upon Reco2d, that the Diſtreſs was 
taken befoze the Rent was due. Serjeant Knot then tafozmey 
the Court, that the Plea was D2awn by him, and in his Ozaught 
it was right; and though there had been a Oemurrer to the 
Avowp, and all upon Reco2d as here, the Court gave Liberty 


to have the Avowip amended. The Court fatd, that ik that 


Caſe was ſo, it was very matertal; and upon that — far- 
ther Leave to have the Rule fnlarged, in 02der that that Pie⸗ 
Vide poſt. cedent might be kound. 1 Cro. 144. 1 Salk. 48, 86, 87. 


Farrers and Cook. 


How far tho OTION was made to amend the Vail Piece, becauſe by 
Court will Miſtake the Vatl was given to an Aktion between Furrers 
not allow an and Cooke. Wut the Court (atd, that they could not do it but 


amenwent yy Conſent of the Vall. 


piece 


Anonymus. 


How far the 33 lu this Caſe was bzought upon a Bond of 2001. the 
Court will 1 Defendant hav ſeveral Demands likewiſe upon the Plain- 
— tiff, lo that upon the Balance there was but 251. 4 to 
to be (taid on In. Upon which M2, Coningsby moved, that he might bing 
bringing in- this Sum, that was due upon the Balance, into Court; and he 
io Court laäald, he thought this Motion was within the Meaning of the 
"= bon [ate Statute. The Court ſaid, that the Statute had pzeſcribed 
de. only two particular Clays of Þ2occeding ; one, by pleading the 
Matter ot Account ſpectally; the other by giving the ſpecial 
Matter in Evidence upon the encral ! ue. They ſaid, they 
could not allow of any other Tap of Pꝛoceeding; and ac- 
co2dingly refuſed the Motion. 


Stephens and Houghton. 


Vide ante 7 Caſe coming on again in the Paper, Pz. Lee took 
258 ſeveral Exceptions to the 92 firſt, that it is laid in 

deed, that the Plaintiff was an Inhabitant within the Leet at 
the Time of the Offence committed but it is not ſaid he was 
an Inbabttanc at the Time of the Diſtreſs taken. Accozding's 
be quoted Cro. Elz. 698, where it is held to be neceſſary, that 
the Party ſhould be an Jnhabitant at the Time of the Ok⸗ 
fence committed; and he thought there was equal Reaſon, 
that be (ſhould be lo at the Time of the Puntſhment tnfli#ed up⸗ 
on him fo2 committing tt. The ſecond Exception was, that it is 
ſatd in the Avowzp, that the Jury peſented the Plaintiff fo: 


theſe ſeveral Offences; but it ts not averred, that he atuary 
z 
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did them. De Catfd, this has been held neceſſary in Moor 75. 
ano in Cro. Eliz. 885. and in Carthew 13. Lo2d Ch, Ju. Holt takes - 
Otinitton between Replevin and Treſpaſs. In Treſpaſs the 
Defendant onlv juſtifies himſelf foz what he has done, and 
there he need not therefo2e be ſo particular; but in Replevin he 
is an Aﬀo2; and his being a Bailiff in the preſent Caſe can 
make no Difference; fo2 he is to have a Return, ik his Avowzy 
be right, equally as if he was Pincipal. Þts laſt Exception 
was the ſame with the Third, that was taken [upon the fozmer 
Argument, that the Amercement ought to have been affercd by 
another Jury; and quoted 3 Lev. 19. in Point. M2. Wynn an» 
(wered to the firſt of theſe Exceptions, that the Plaintiff's be- 
ing an Inhabitant within the Leet at the Time of the Dffcnce 
done was enough to give that Court full Jurtsdiftton. To the 
lecond be (aid, that he thought the Defendant's Juſtifping him⸗ 
ſelf under the Authozity of the Pꝛocels of the Court below was 
a (ufficicnt Anſwer ; fo2 he 1s not to inquire whether the Pꝛo⸗ 
cels 1ſſties out warrantably oz not, but is obliged to obey it. 
And he quoted the Caſe of Marſh and Head, Mich. 3 Geo. 1. where 
this lame Reaſon was given, why ſuch a Juſtification was good 
in Crelpals. Now, he ſaid, the Court's giving this particular 
Reaſon in the Caſe of Treſpaſs, was an Argument, that they 
thought the other common Keaſon of its * a Piea in Bar 
would not be luffctent. It then there 1s this Diſlinctton be- 
tucena Man's Juſtifytng tn His own Right and Juſttfying bp the 
Oꝛder of a Court in the Cale of Treſpaſs, there is equal Rea- 
lon, that there ſhould be this Diſtindton in the Caſe of Re- 
plevin. And acco2dingly he quoted the Caſe out of 3 Cro. 748. 
But beſides he obſerved that it was averred in @wneral, licet 


iple de ſeparalibus Offenſis fir culpabilis, and that was enough. 


Co the third Exception he ſatd, that the Jury in this Cale 
have (ct the Amercement ; and therefoze there was no Reaſon 
why another 2 ſhould affere it. To this Purpoſe he applt- 
cd Lo2d Coke's Opinton in 8 Rep. 38. He ſatd, indeed he did 
allow Lo2d Hobart wag of a contrary one in that Book 129. but 
he obſerved, that that Opinton was denied to be Law in the 
Cale of Matthews and Carey, by Lozd Chief Juſtice Holt and 


Mz. Juſtice Eyre. The Court wes of Opinton as to the firſt, 


Erception, that M2, Wynn's Anſwer was ſatisfaozw. To the 
lecond they ſard, they thought the Diſtintton between Treſpaſs 
and Replevin right. And they could not think the Averment by 
way of licet was ſufficiently traverſable. And beſides the Chlet 
Juſtice ſaid, he thought the Averment- was particularly bad in 
the pzeſent Caſe ; becauſe the Avow2y had laid ſeveral Pꝛeſent⸗ 
ments, and ſeveral Amercements upon them, and pet but one 
Diſtreſs, Nom he obſerved, that if this Averment ſhould be 
good, and the Platntiff join Iſſue upon it, if the Avowant ſhould 
make one of his Pieſentments gaod, he muſt have a Return 
awarded of the intire Diſtreſs, taking it to be rightly made in 
the pꝛelent Caſe; whereas the Averments 1 to have been 
— 4 — and diſtinſt; ſeveral Diſtreſſes likewiſe ought to 
ave been made, and the particular Jſſues might have been 
dined upon them, and then the Avowant ought to have had a 

eturn but pro tanto ag the Avow2y ſhould be good foz. = 
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the laſt Exception the Court was of Opinion, as it was made, 
that M2, Wynn had given an Anſwer to it; but they ſald. the 
true Erception was, that this was a Pieſentment in a Court 
Leet, and the Judgment therefoze ought to have been in ge⸗ 
neral ideo fit in miſericordia as the Ait of the Court, and then that 
Amercement rendered certain; whereas in the pꝛeſent Caſe 
there is no ſuch general Concluſion ; but the Amtteement tg 
directly by the Juro2s. This they ſatd was certainly w2ong ; and 
in this a Court Leet differs from a Court Baron. And acco2d- 


_— 


ingly fo2 theſe Erceptions the Court gave Judgment koz the 


Plaintiff, 1 Salk. 56, 10). 


Webb and Plummer. 


What Mat- U PONaCUrit of Erro2 on a Judgment tn the Common Pleas, 
ter a Perſon the Plainttſt had aſſigned 0 Erro, that another Per ſon was 
ſhall nor be made Defendant with him in the Orginal Aﬀton, and that he 


deen te died befoze the Day of Nin prius. To this the Defendant plead- 


lian ſo 
iter by cd In nullo eſt Erratum. And now M!. Strange argued fo2 him, 


Reaſon of that upon the Poſtea it was entred that all the Parties to the 
its being con. Dziginal Acton appeared there, and therefoze the Plaintiff was 


e coneluved from taking this Averment agaluſt the Recozd. To 


— this Purpoſe ye quoted Rolls 758. where the Erro2 aſſigned was 
that one of the Tales and one returned upon the Puncipal 
Danel were the ſame Perion, they _ of the ſame Name. 

But the Court there ſaid, that as the me upon the Recon 
— that alii de circumſtantibus venerunt, viz. fuch and ſuch, they 
wou 
lame. The ſame Anſwer, he ſatd, was given to a like Crroz 
that was aſſigned in the Caſe of Held and Helbert, Hil. 12 Geo. 
1. of one of the Jurozs being not returned by the Sheriff, 
De did ſecm to intimate, that his was a little unlucky up- 
on the Plaintt here; becauſe in Truth the other Defendant 
did die befoze the Day of Niſi prius; and it could have done 
the Plaintiff no Service to have aſſigned foz Errozs his dying 
between the Day of Niſi prius and the Oay tn Bank ; fo? that i 
helped by Statute. The Court was of the ſame Opinion ; fo 
affirmed the Judgment. 


The King and Child. 


How far the * Defendant was committed by a Juſtice of Peace fo? 
Court will raviſhing a CUoman with Fozce and Thzeatning to kill her 
4 —_ eri ſhe made a Diſcovery. M2. Fazackerly and M2. Kertleby ſaid, 
. hot this Commitment was not certain enough to make the 
i» brought up Offence Felony within the late At of Parliament; fo2 be ſaid 
by Hebes Fozce Was the very Git of the Dffence, that made it ſo, Now, 
Ceres he ſaid, that every common Struggle with a Girl may be 
id to be done with Fozce; but the Fozce within the Meaning 

of this At of — 117 — — to be an extravagant Alolence, 

and therefoze (ſhould be particularly deſcribed. They ſaid be- 

ſides, that they had ſeveral Afidavits to p2oduce in Favour of 

the Party, and in Diſcredit of the Woman; and one in particu» 

lar of a Man's being pꝛeſent at the ſame Time, who on 

3 


d not allow the Averment of one of them being the 


— 
— 
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that the Defendant only took a common indecent Liberty with \ 


2 her. Thcy ſatd therefoze, that they pzayed the Dekendant 
: might be batled; fo2 the Habeas Corpus Att requires, that every 
| 2 ſhall be (0, unless fo2 Fe onp particularly deſcribed : 
4 he Court ſaid, that they thought the Commitment certain 
enough; but however upon hearing of the Aﬀidavits, and the 
t other Stde's not attending, ozdered the Oeſendant fo balled. 
And accozding ly he was fo; four Perſons entring into a Recog⸗ 
— niſance in the Sum of 1001. and he himſelf in the Sum of 
200 |, 
t | 0 
Ammurſt, Adminiſtrator of Lady Strode, verſus Litton, 
Maskall and Brooke. 
K Litton ver. Ammurſt, Maskall and Brooke. 
e Canc. THESE two were croſs Cauſes, and came to be How far « 
D- heary together at the ſame Time: The Deſign Morigaze | 
n, of each of the Bills was to have two moztgaged Terms wal be g. 
JE aſſigned icredtemahly. Theſe, Cauſes — een heard be- demption. 
8 fox upon two Bills, and then the Chancelloz decreed fo2 
0 Ammurſt. Afterwards the Chancelloz was of Dptnfon fox 
1 Litton; but gave the Counſel of the other Side Liberty to 
a have a Re-heartng, which accozdingly was appointed koz to 
* Day; and now the Lozd Chief Tuſfice and M2. Juſtice Denton 
ho were p2eſent in Court. The Attozney General opened the Caſe 
op as Cotunſel ko Litton upon the Petition of Rehearing in this 
ye Manner. Sir George Stroude ras leiled of the Lands in Que- 
02 ſton in Fee, and made two Yoztgages fo2 1000 Pears, and 
- afterwards by his Til deviſed the Lands to his owy Don Lit- 
lt. ton Litton in Totl Male, Remainder to Stroude Bedingfield fo; 
5. Life, and to his firſt and ory other Son in Tail Bale, ſo that 
tit he hould take upon him the Name of Stroude; and in Caſe he 
ne ſhould not, then to Go Darnelly fo; Life, and to his firſt and 
1 every other Sons in Tail, fo that he ſhould take upon him that 
0 Name, the Remainder to his own right Heirs. Sir George 
0 Stroude Died, and then his Son Litton became ſeiſed; and being 
co ſeiſed made bis ill in CUriting, and ozdered his Exccutozs 
to pay off and dfſcharge the ſald Moztgages, and upon ſuch 
2 appointed the Moztgagees to aflign the moztgaged 
caſes to his honoured Mother Lady Stroude fo? her ſole Uſe 
02 and Benefit fo2 the Remainder of the Terms. heſe Mo2t- 
er gages were one of them fo2 11501. the other foz 5001. and both 
id, of the ſame Lands. Then in the ſame Will he gave my Lady 
he 2cool. in Money. And in the End of the UTI ye gives all hig 
0 Lands, Tenements and Þereditaments both in Law and Equi⸗ 
w, ty to his Son and his Heirs, if his TUife ſhould pappen to be 
be with Child of one, and if it ſhould pꝛove a Daughter 1 * he 
deviſed to ſuch Dau hter zo — l. to be paid out of the Rents 


and Pꝛofits of this Eſtate; and if he ſhould happen to die leav- 
ing no Son, then he deviſed all the lald Lands, &c. in Manner 


of afoze-menttoned to his Couſin Robinſon Litton and his Peirg 
(ls fo? cvcr. Litton Litton died ſoon after his making this Ui, 
02e Kkk leaving 


—_ 
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leaving no Jſſue, his Wife not being with Child. Stroude Be- 
dingfield took upon him the J2ame of Stroude Stroude, and after 
the Death of Litton Liteon died Himſelf alſo without Iſſue. And 
now the Attoznep (aid, that the Mice of his Bill was, that 
upon Payment of the two ſeveral Sums with Inutereſt by the 

recyto2s of Litton Litton, the Mo2tgagees might be compelled 
to aſſign to Ammurſt the Admintſtratoz and late Pugsband of 
Lady Stroude, but redeemable by Robinſon Litton; and that upon 
Robinſon Lirton's Payment of the Redemption Money to the 
lald Ammurſt, the moztgaged Pꝛemiſſes might afterwards be 
aſſigned to him. The Attomey General ſatd, that he thought this 
Payer was founded upon a. natural Conſtruckton of this Laſt 

il. But he abſerved, that the other Side contended, that 
the Meaning was, that theſe Moztgages ſhould be inttrely dil 
charged, and that my Lady ſhould tnjoy theſe Terms of 1000 
Years abſolutely if ſhe could; but tif it ſhould have happened, 
that Litton Litton had Sons, 02 Stroude Stroude had Male Iſſue, 


and either of them ſhould have thought pꝛoper ta have redeem d. 


then at leaſt ſhe ſhould have the Remainder of theſe Terms af- 
ter the Determination of their ſeveral Eſtateg, irredeemable by 
_ _ claimed as Deir to him. But the Attozney oblerved, 
that , Sg was a ſtrained Conſtriſtfon of the CUill; faz it was 
moſt highly pꝛobable at that Time, that one 02 other of them 
would have bad Childzen, that ſome oz other of them would 
have redeemed, and the Eſtate lo redeemed by them might have 
continued in them always. At leaſf lo much was pꝛobable, that 
the Terms redeemed by them would have continued in them lo 
long as that neither my Lady Srroude 102 any ſhe could have had 
any Kindneſs foz, would have had Benefit by the Contingencv. 
Þe then obſerved, that as the Bencfit muſt be thought to be 

verp tnconſiderable at that Time of the CUI, it was highly un- 
natural to weſt the OE to ſo gy a Denſe; and * ſald. 
the Contingencies falling uncrpetedly could make no Dik⸗ 


ference in the Conſtrutton of it. But he took Notice, that ik 


the Clozds of the CUilI had been ever ſo erp2eſs, the Conſtruition 
contended fo2 could not p2zevatl accozding to the Rules of Law 
02 Equity fo2 Lady Stroude would be poſſeſſed in Truſt and ſub- 
jet to theRedemptton of Litton Litton anD his Iſſue Male, and then 
to Stroude Stroude and his Male Iſſue; now he ſaid, the J 0 viſton 
afterwards of the Term to her own Uſe and Bencfit muſt be 
abſolutely vold. Every BYo2tgagee is conſidered as poſſi fied in 
Truſt fo! the Yo2tgagoz; becaule he fs obliged to give an Ac- 
count of all the Piofitg be has recetved upon tendering the Re. 
demption-Boncy with Intereſt; and the Conſequence of this 1s, 
_ ag my Lady muſt thcrefoze have been deſigned at the Time 
of making the All to have been poſſeſſed in Truſt, and accotint- 
able to theſe two Perſons and the Deirs of their Bodies, the 
cannot afterwards have the Benefit of the Reſidue of the Inte 
reſt to = own Ale. This would be to create a Perpetuity in 
Chattels. Indeed he did allow, that the Caſes in Equity had 


gone ſo far as to allow of a Truſt of a Term being given to 

one fo2 Life, the Remainder to A. and the Þcirs of his Body, 

and it A. ſhall 

to B. and the Þe 
3 


happen to die without Iſſue in the Life of B. then 
rs of his Body; the Remainder to B. would 
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be good, And that was the Duke of Norfolk's Caſe, 1 Vern. 
163. But the very Reaſon foz that Caſe was becaule te Con- 
tingencp was confined to fall in the Life of B. 02 otherwiſe it 
would not be goon, And that Caſe may well be m amen; 
becauſe no mo2e Perſons can take befoze B. than | the {mita- 
tion to B. had been only after the Death of A. But, he al 
in the p2eſent Caſe it would be no nnn to (ay, t t there ar 
no ſuch Limitations of the Term in Truſt; fo} f the legal 
Conſequence of the Mods muſt be ſuch, it is the ſame Thing. 
The Solicitoz General argued of the other Side, and ſaid, that 
acco2ving to the Conſtruition contended fo2 by the Attozney, the 
mo2tgaged Terms muſt only be conſidered as given to Lady 
Stroude ko; the lecuring to Her the Sums of 11501. and 500). 
Now Litton Litton has given her in the fozmer Part of the Mill 
2000], and can it be ſuppoſed likely, that he Gould have given 
her theſe th2xe Diſttint Sums, uhen one of 36501. would have 
done as well? To what Purpoſe too was it to oꝛder the Most ⸗ 
nages to be paid off, and aſſigned by the Moztgagees to Lady 
Stroude, I the Terms ſhould equally continue incumbzed in her 
Dands, as they were fn the other's? This would be the moſt ma- 
nifeſt impertinent Circuity; whereas the Deviſo!'s Owering, 
that the Moztgages ſhould be diſcharged, naturally and Flain y 
impo2ts, that they ſhould abſolutelp be ü nd be⸗ 
jat the Remainders of the N all be fo 
the ſole Aſe and Benefit of Lady Stroude; and ik this does no 
impoꝛt, that his Deir ſhould not have them again, nothing can. 
Ind ſurely there's no Fozce in the Objection to ſap, that becauſe 
it might have happened, that his Fntent would not be able t 
be complied with ſo far as he deſigned, that therefoze it Chal 


not be complied with ſo far as it can. But in this Cale in Fait 


it has happened, that it may be complied with in the Whole, 
And far from being unitkely was it, that his Intent would 
be able to be complied with in the Whole at rd; fo 
at the Time of the Oeviſe Litton Litton had no Child; an 
Stroude Stroude WAS not married. But, he ſaid, ſaome auce 
might be made pervaps upon the general Wows, whic 
ive all the Lands, Tenements and Hereditaments, wh 
jitton had in Law 1 2 to Robinſon; and here it migh 
be objeted, to what Purpoſe were all theſe @lozds put in, if 
nothing was meant to be given, but a dy Reverſion erpetant 
upon a Term of 1000 Pears ? 87 obſerved, that Robinſon te- 
ceived ample Benefit by them; fo2 he has thereby got an Eſtate 
in Poſleſlon in Hertfordſhire of 2000], per Annum ; Whereas this 
Eſtate is but on |. Then as to the Attozney's ſecond Dbjeton 
the Soltcito2 ſaid, that a Moꝛtgagee's Intereſt is by no Means 
to be compared to the Limitation of a Truſt Eſtate; koz ac- 
coding to that Doctrine, tf a Man's Eſtate was ſettled with 
ſeveral of theſe Remainders, he could not moztgage it, ſo as 
that the Rematnder-Mcn could redeem Is 602 then ye Moztga⸗ 
gee muſt be conſidered as poſſeſſed in Truſt koz the! en 
and the Remainder Men; and there would be equally as ſfron 
an Objeition against the Remainder-Wen raking Adbautage 
their Truſt, which the Attozney calls their N 
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there is againſt the Mo2tgagee's in the p2eſent Caſe. ha: 
ving the reſiduary Intereſt to his own Benefit, Lozd Chan: 
cello} and the two Junges declared their Opintons upon the 
firſt Point, that the Meaning of the Till was only to al 

e PYoztgages as a Security fo2 the two reſpetive Sums, 
which the Ceſfatoz intended to give his Mother. They 
thought the CUlozds mortgaged Leaſes had a Reference to the 
Money, which the Leaſes were charged to ſatisfy, as well 
as to the legal Intereſt in the Leaſcs themſelves. And far- 
ther obſerved, that the Modo, pay off and diſcharge, minht 
very well refer to the Diſcharge in the Pands of the firſt 


Mortgages. They took Notice too, that the AMgnments, 


being 02dered to be made to the ſole (ſe and Benefit of Lady 
Stroude, could not poſſibly be under ſtood of being intirely 
and as to 1 — irredeemable; and therefoze they thought 
the natural _ of thoſe (UlIo2ds was, that the Terms 

ould be aſſigned to her to raiſe the Money out of them, and 


that was a ſuffictent Benefit. The Chief Juſtice ſaid too, that 


Vide 182, 


Video ante 
213. 


as this ſeemed to be the obvious Meaning of the CUo2ds, he 
thought it not immaterial, that in the laſt Clauſe of the CUill 
to Robinſon Litton, the 4 were not all other my Lands, &c. 
(which, if the Deviſoz had intended to have given Lady Stroude 
the abtolute Terms, in all Piobability would have been) but 
all mp Lands, &c. which ſeems to imply ſtrongly, that he 
thoug t he had given none befoze. Accozdingly the Court ſaid, 
that as they were of this Opinton as to the firſt Point, there 
was no Dccaſion to ſay any Thing to the ſecond, Salk. 156, 
225, 229. 1 Mod, 54. 1 Vern. 462. 


Ellis and Moon. 


QErjrant Belfield came now to ſhe Cauſe, why the Judgment 


ſhould not be arreſted. Pe lad, he did a low, that if the 
laintiff had ſet fozth his Intereſt to have come to him per me- 
las aſſignatlones, the Iſſue would not have been good; but he 
thought, as the CCiozds were, they might very well be under⸗ 
ſtood, as the Defendant had taken them. At leaſt, he ſatd, he 
hoped the Iſſue could not be taken to be immaterial, but at the 
moſt (mperfeft, and therefoze the Gerdick would help it. But 
the Court ſald, that upon Conſideration of the CUo2ds, they 


could not but underſtand them to be general, and therefoze the 


Defendant did w2zong in tying the Plaintiff up to one particular 
Senſe of them. They ſaid therefoze they muſt take the Iſſue 
to be not material, and not only imperkeck. Accozdingly they 
awarded a Repleader. | 


Hatton and Walker. 


R. Parker (nfozmed the Court, that he had now found the 
Caſe he menttoned upon the laſt Botion. The Name of it 
was Brownjon and Doiley, Hill. 8 Ann. which he laid, tf any Thing, 


was a ſtronger Caſe than this; foz the Amendment was tn a 


Point in Subſtance, by putting in the Mozd — = 
. bs 
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ſtcad of the (Uo2d Septingenteſimo, where the Pear of our Lord. 
which the Avowy juſtified in. was miſlaken; but beſides this 
the Reco2d was even made a Concilium. And accozdingly he p2o- 
duced both Rules; one, fo; making it a Concilium; the other 
fo; amenning if, So upon his pzoducing the oztginal Ozaught 
under Counſel's Hand, which was right, and an Affidavit like⸗ 
wiſe, that it had not been altered ſince it came from his Þand, 
the Court allowed the Amendment in the p2eſent Cale. 


Brown and Gilbert. 


T= was a Pioceeding by Wap of ſpectal Latitat; but the The Time 

J9laintiff had added a new Count; and therefoze the Caurt vbich «Ver- 
ſaid, this was not within the Meaning of their new Rule. — 2 
accoingly would not tie the Ocfendant to plead within the plead. L 

four Daps; but allowed him the ozDinary Time. And the ſame 

they lald they did in the late Caſe of Roberts and Mounford. 


Anonymus. 


R. Strange moved to ſet aſide an Erecutfon upon an Ak. When « 
firmance in the — of a zudgment, that had fo2- Judgment 4 

merly been in this Court. The Objeckton that he made was, K e Ben 
that the Capias was vold; becauſe it recited, quod Recordum ſuit i, armed 
nobis remiſſum; now he obſerved, that the Recozd itſelk of the in the Ex- 
Judgment in this Court never went into the Erchequer, and chequer⸗ 
therefoze it could not be ſald to be ſent back. But M2. Parker —_— 
on the other Side ſald, that when the Tranſcript is ſent back, de , good 
it becomes a Reco2d of this Court, and therefoze it may be Wricof Exe- 
well ſaid, that the Reco2D was ſent back; fo2 that, which is cution of 
now a Reco2d, fs ſent back. Accozdingly he ſafd, that the J2e- ſuch Judg- 
cedents in Theſaurus Brevium 42 and 531. were ſo. CIpon which ©" 


the Court allowed the Writ to be good, Salk. 261. 


Hilcock and Humphrys. 


U PON a Reference to the Maſter of the Jrregularity of the The Time 
Countermand of a Notice of Trial, he repozted, that the a EO 
Countermand was within Time. And he ſaid four Days is Nec f 


only allowed fo2 it, when the Cauſe is in Middleſex, ſir when it nal. 
[Ss in London. 


Lewis and Lewis. 


Senne Chapel came now to defend the Judgment below. vide 120 
De ſald, that there are two Points proper to be conſidered 
upon this Recoꝛd; iſt, CUhether a Civil Acton would lie at all 
fo2 this Offence at Common Law, admitting the Plaintiff re⸗ 
ceived any particular Damage by it; 2dly, Whether the Plain⸗ 


tiff had laid in his Declaration any particular Damage, that he 


did receive by it. De ſaid, as to the firſt Point, that he 
thought the Authozity of 2 Inſt. 562. was fully with him; fo2 it 


appcars there upon the Becital - a Clauſe in the Statute of 


Articuli 
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Articuli ſuper Chartas, that there is a Remedy by Urit out 
of Chancery fo2 ſuch an Offence, and Lozd Coke ſays, that 
ſuch Clauſe in the Statute was affirmatozy only. of the Com: 
mon Law. And in Firzherbert's N. B. 172. a like Crit fg fo; 
Champerty. De ſaid too, that there were other Caſes in the 
Law in Reaſon like this. Jn Marſh 81. and in Roll roo. In 
the laſt of which Places it is held, that if an Obligee raſes the 
Name of an Obltgo2 out of a Bond, and puts in another Per⸗ 
ſon's Name, and this Bond is put in Sutt againſt this other 
Jerſon, an Afton upon the Caſe will lie, as well as an JTndte- 
ment of #fozgery. So likewiſe in Firzh. N. B. 95. it tg held, 
that if a Man plays with falſe Dice and wins, “an Aﬀton upon 
the Caſe will lie fo2 thts falſe Deceit; and pet unqueſtonably 
this 1s an Offence tndtable. Then as to the ſccond Four, he 
thought a particular —＋ was erp2efly lald; fo? the Decla- 
ration firſt of all ſets out, that the Oefendant did imbꝛace Two 
of the Jury, and then concludes ratione quarum quidem illicitarum 
& nequiſſmarum ſollicitationum & imbrationum, the Jury nave 
their Gerdick fo2 the Plaintiff. But M2, Reeves on the other 

Side argued, that however ſtrong the YUuthozity of the 2 Inſt, 
map be, it is certain all the CTirits of Champerty and Jmbza- 
cery conclude contra formam Statuti, and that 1s a very ſtrong Ar. 
nument, that theſe TWirits would not lie otherwiſe. De ſald, he 
was far from coitenving, but there are many Inſtances, where 
a ctwil Remedy will lie as well as a criminal PDꝛolrcution; but 
he obſerved, that the Queſtton was, whether a Statute gtvin 

a fo2med Remedy, in which no particular Damages are 120ve. 
ded ta be given, and all the CUrtts concluding agatift the Foꝛm 
of this Statute, was not an Argument, that there was no other 
Remedy by a Civil Adton. Then to the ſecond Point he ſaid, 
that ik aup Remedy would lic fo2 this Offence by Adton at the 
Common Law, moſt certainly a particular Damage to the 
Party muſt be the Foundation of ft. And therefoze as a parti- 
cular Damage is the Giſt of the Action, ſuch Damage ought to 
have been particularly and poſitively lald. Now the general 
Wo2ds ratione quarum, &c. are by no Means certain enough; 
no moze, than 1f the Plaintiff had concluded, that the Defen- 

_ dank imözaced Two of the Jtry ad damnum, &c. that would 
have been certain enough. De ſatd, that ft by no Means ap- 
1 1 but the Jury would have given the ſame Clcrdti, if there 

x had been no Jmbzacery. And indeed the Pꝛeſumptton rather ts, 

1 that the Clerdi# was acco2ding to Evidedce, and that the Jury 

T ought to have given the ſame. Foz otherwiſe the Plaintiff 

| © would have applied to have had the Ucrdi# let aſide. And the 
Imbzacerp itſelf would have been ſufficient, whether the Gerdict 
was agreeable to Evidence oz not. Beſides he aid, as it ap- 
pears upon the Reco2d, there was barely a Clerdii given, with: 0 
out any Judgment 02 Writ of Execution. Foz theſe Reaſons tl 
[+ the Court rather inclined to this Dpinton upon both Points; tl 
| but however upon Serjeant Chapel's Requeſting it, they allow- S 
Vide poſt CD it to ſtand over to be ſpoke to again. i 
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Cockerel and Brabant. 


How far it is 


2 an Acton of Treſpaſs the Parties had entred inta a Rule necefary to 
to try nothing but the mere Right, and that the Coſts (ould «pply co « 

abide the Event of the Trial. It happened that the Damages Jude for bis 
* were under 40s. but pet the Plaintiff moved now, that Cerüßcete. 


e might be allowed full Coſts. The Court thought, that they 


had not ſufficient Foundation to allow full Coſts notwfthſtand» con, when 
ing; ſo refuſed the Motion; and ſaid, they muſt apply to the che Damages 


Judge to certify that the meer Right was tried. 


Edgeworth and Smallridge. 


R. Andrews came now to ſhew Cauſe, why a Pꝛohtbitton Confrution 
ſhould not go to the Dean of the Arches. De ſaid, the »pon the Sta. 


Caſe was, That a Woman made her Wm and left bona notabilia, 
and appointed the Plaintifkt Erccuto2 of it. This Mill was 


23H 8. e. 9. 


— in the Pꝛerogative Court of Canterbury. The Ceſtatrix Cication+. 


cqueathed a Legacy of 1001. to one Durell, and he dying Inte⸗ 
ſtate the Adminiſtratton of his Effets was committed to _n 
Oefendant Smallridge; who accodingly [fbrlled againſt the 
Plaintiff fo2 this Legacy in the Court of the Dean of the 
Arches. The Plaintiff had ſuggeſted, that he was an Jnha- 
bitant in a foxctgn Otoceſe, not belonging to the Archbiſhop 
of Canterbury; he pleaded likewiſe the Statute of 23 H. 8. c. 9. 
and ſubmitted it, whether he was obliged to anſwer the Defen- 
dant's Suit. And this Suggeſfton he made befoze Sentence. 
So that, the Oz. ſaid, the Queſtton p2oper fo2 the Determina⸗ 
tion of this Court was, whether the Dean of the Arches was 
reſtratned from holding Plea in the pzeſent Suft within the 
Meaning of that Law. De obſerved, that by the anttent Ca- 
nons, the Archbiſhop of Canterbury had a peculiar Authozity of 
calling any Perſons from whatever Parts of England he thought 
proper to anfwer all Eccleſiaſtical Matters that he ſhould re- 
quire of them. This Authonty had been long befoge ererciſey 
by the Popes, and was dertved from them to theſe Archbtſhops; 
and this was called their legatine Jurtsdi#fon. The Deſign of 
the pzeſent A# was to take this Authozity from them; but yet 
it has till allowed them the Exerciſe of this other Authonty, 
which relates to the Pꝛobate of Teſtaments, koz that is com- 
mon with the Archbiſhop of Vork; and this Clanſe of the Sta⸗ 
tute has received a liberal, but true Conſtruckton; koz the 
Judges have allowed the Archbiſhop the Right of Admintſtration 
lIikewiſe. The Doffo2 took Notice, that the Pycrogative Court 
was ſuch, as its Authozity was confined meerly to the Pꝛobate 
of Teſtaments and granting of Udminiſtration; the Court of 
the Dean of the Arches was that, where the ſubje# Matter of 
thaſe Tlills was determined; and therefoze, He ſald, the ſame 
Statute which allows the Archbiſhop the Pꝛobate of theſe Teſta- 


ments, which can only be in the J2crogative Court, muſt ne- 
ceſſartly be underſtood to allow him the Conttatance of his 
ſurisdi#ton in Cauſcs belonging to them, which can only be in 
the Court of the Dean of the Arches, De — that the 

ommon 
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- heſatd, might Weine have that Jurtsdictton. Und accozding- | 
on 


Common Lawyers had ſometimes confounded in their Repo2ts 
the Jurtodicktion of theſe two Courts. Ind particularly 1 Cro. 
97. in the Caſe of Smith and The Executors of Poyndreill, where 
a Suit upon a CUill was ſatd to be in the Pierogative Court; 
whereas the Doito2 ſald, he had ozdered Search to be made fo? 
that Caſe, and it was th the Court of the Dean of the Arches, 
le then obſerved, that as there was juſt Foundation fo? this 
Conſtructton upon the Ad, there was likewiſe eſtabliſhed Autho- 
rity fo2 it in the Books, 1 Ven. 233. ts in Point. And many 
other Inſlances are to be met with in the Books of Com- 
mon Law, where they have allowed this Court to p20ceed in 
Cales moꝛe ertrao2d/nary than this, where they have been once 
lawfully poſſeſſed of the Cauſe. Ag Hetley 47. 1 Cro. 463. 
2 Rulls 18. 1 Cro. 339. Accoꝛdingly he pꝛaped, that the Rule 
might be diſcharged. Mz. Reeves on the other Side arguen, 
thut they were upon the CLlozds of a Statute ; and he thought 
there was no Foundation fo2 this Power ſrom the Erception in 
it which the Oz. relted upon, fo2 merely that beneficial Authozity 
of p2oving Wills (cems to be reſerved by the Erception, and 
not that 4udictal one of deciding Cauſes upon it. Chancery, 


ly, he (atd, tht oint was determined t11\Godbolt 214. where 
a J2rohibttton was granted in a like Caſe, In Coke's Ent. 448. 
there is likewtle a Piecedent of a JI20htbition in this very 
Caſe. De (aid, that he did allow a Motion of this Nature 
could not be made but befoze Sentence; and tn this a P2oht- 


 bitton _—_ the Statute differs from all other Þohibittons to 
c 


the Etc 
Application befoze Sentence; and therefoze this could not be 
objefted to them. The Court ſatd, that as to the laſt Thing 
mentioned by M2. Reeves uf this Motton's being requilite to 
be made upon this Statute befoze Sentence, he was certain, 
Ip right. Low Chief Juſtice Holt declared, that no Per- 
on ſhould have Relick upon this Statute but by making his 
Application in the Time mentioned; and fo the Law has con- 
ſtantly been held ſince, But however as to the Point in 
Queſtion the Court was of Opinton, that l 
ought to go; = the Erecuto? by pꝛoving the lit 

mitted the Jurisdition, and theretoze ſhall not be ſuffered af 
terwards to come and diſallow tt. Judge Reynolds (aid, that 
he was of Opinton, that the 1 Court was only de- 
rtved out of that of the Ocan of the Arches fo2 this particular 
| +ony of p2oving Cills; and accozdingly the Court dil 
charged their Rule. | 


2 Anony- 


ſiaſtical Courts, but he (ſaid, that they had made their 


ag ad 
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Anonymus. 


NE Kimberley had been committed by Sir William Billers, When en 
a Juſtice of Peace, fo2 marrying an Þetreſs in Ireland a- Offence 1 
gainſt her Conſent, which Offence ts made Felony without Be- ne 
nefit of Clergy by a Statute made in Ireland the «th of the late n the Per- 
Queen, And the Commitment owered the Keeper of the Poul- ſon whocom- 
try Compter to detafn him, till there ſhould be proper Means wirted ic 
found out to convey him to Ireland to be tried. M. Fazackerly ome? ver 
and Pz. Strange moved now, that he might be diſcharged. „her Ne- 
They ſatd, they did not ſee, that it could ever be juſtifiable at od may be 
Common Law to ſend Perſons out of the Kingdom fo2 Of: taken to con- 
fences ſuppoſed to be committed in other Parts of the King's 7% ne 
Domintons. Fo2 by the ſame Reaſon as it might have been 4, 
done fo2 a Capital Offence, it might have been done koz any be way be 
other Pisdemeanoz. And they ſaid, it would have been a puniſhed 
Thing of a moſt extraozdinary Nature, that a Man might have there for ir 
been carried by Fozce out of this Kingdom to anſwer foz a Bat- 
tery abꝛoad. They ſald, they did not know any Dꝛoceſs there 
was by Law to convey a Man over; and if that was ſo, it 
would be a very Difficult Thing to ſhew the Legality of it. 
M2. Reeves on the other Side laid, that perhaps it might re- 
quire ſomettme to conſider the proper Means by which the 
Party might be ſent over in the pzceſent Caſe. Þe ſaid, one 
of the Secretarics of State had been 9 to, to grant his 
Warrant to a Meſſenger fo2 that Purpoſe ; and he bad o2der- 
ed, that the — 2 cneral ſhould be attended by Colnſel to 
ſee what could be done. But he obſerved, that it was a 
conſtant P2atice befoze the Habeas Corpus Ack to do it; that Ait 
by no Means declares it to have been illegal, which is an Ar- 
ument that it was not ſo; 02 elſe the Legiſlature would have 
one it, it is pzobable, when they ozdered it ſhould be pꝛactſed 
no longer fo? the future in common Misdemeanours. And 
in Offences of a Capital Nature, there is an erpzels rao: 
viſion. in the Statute, which allows it to be continued. Che 
Court ſaid, the ]2afﬀice was certainly legal. In Colonel 
Lundy's Caſe, 2 Vent. 314. all the Judges were erpzeſsly of 
this Opinton, except thzee who were not pzeſent, And Serjcant 
Corbet menttoned a ſtronger Caſe than this in 3 Keb. 785. 
where a Man was ſent even to Portugal fo a Murder chorged 
to have been by him committed there. However the Court ſatd 
it might be pzoper to be considered what might be the Me⸗ 
thod of ſending the JI2ifoner over. But they obſerved one 
Thing in Favour of him, that they would never ſuffer him 
to lie long in Cuſtody here, after a conventent Time koz find- 
Ing out the Means koz * * him over. However they laid, 
they thought at p2eſent the Juſtice of Peace had done bur 
his Duty ein making the Commitment in the Banner that be 
did. They ſald, he was pioperly a Conſer vato of the Peace; 
and it was no Objetton to ſay, that the Offence was commit⸗ 
ted * and therefoze out of his Jurisdiktion. Foz they 
[atd, if a Man is charged with a Felony ſuppoſed to have 
been committed in Yorkſhire, the Juſtice of Peace in London 
M m m . may 


e Lariat. only de tranſgreſſione & inſultu ; but the Declaration was de 


with an Or- moved, that this ſecond 
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may ccrtatuly commit him to the County Gaol, which he hag 
Authoztty over, and from thence the Party muſt be (ent to the 
A of the mover County, to receive his Trial. And they 
ald, the Defect of Turtodiition over the Offence itſelf is equal. 
ly the ſame in both Caſes, ©o fo2 theſe Reaſons the Court 
thought pzopcr to remand the Puſoner. But 997. Strange then 
ſaid, that he believed they ſhould have Occaſton in a few Dapg 
to lap befoze the Court ſome Aﬀedavits upon the Circumſtan- 
ces of the Coſe to indute the Court to bail him; and 
therefoze he pzayed, that the Paiſoner might be b2ought up a- 
gain by Rule, without the Charge of a Habeas > But 
the Court ſaid, that at p2eſent there had been no Fruit of their 
Habeas Corpus; and therefoze as yet it was not regular to 
move, that the ]P2zifoner might be bzought up by Rule, 2 Skin, 
163. Afterwards he was ſent over by Dzder from one of the 


Decretaries of State. 


Anonymus. 
u hat ſhall R. Strange moved to ſet aſide a Judgment in an Acton 
not helaid to of Treſpaſs, where the Pioceedings had been upon the 
bea goodilpo- 11g Rule, ut he obſerved, that the Writ of Latitat was 


tranſgreſione, inſultu, & verberatione ; upon which, he ſaid, that 
2 whole Cauſe of A#ion was not ſet fozth in the CUrit , fog 
there may be a Treſpaſs and Aſſault without a —_ 2 
Taylor was of the other Side. But pet the Court ſet afide 
the Judgment. And, they ſaid, t in Debt the Plaintiff's Bill 
ſhould charge the Defendant with centum libris, quas ei debet & 
injuſte detinet, that would not be enough, without ſetting fozth 
a Bond, Arbitrament, 02 other ſpecial Cauſe in a general 
Manner, which the Debt grew due upon. The Hater infozm- 
ed the Court, hat that Tap of letting foxth the Cauſe of 
 Aﬀton with a quas ei, &c. would be * in the Common Pleas; 
but the Court notwithſtanding ſatd, that was not within t 
eaning of their Rule. Acco2dingly the Court ſet aſide ! 
Interlocutow Judgment, and told the Defendant's Counſe 
that without Motion they had a Right to an Imparlante 


ourle, 


The King and The Inhabitants of Riſley. 


How far an Man and his Family had been removed from the Pariſh 


Julie of = of Dean to the Pariſh of Great Staunton, and afterwards 


*cacecannot Without Appeal another der was made, recrting that they 
be made in- were not (ettled in the Pariſh of Great Staunton, and therefoze te. 
covfiltevt moved them to the Pariſh of Riſley. CIpon which, M1. Lee 
88 might be quaſhed ; and the 


w Caule. 


ule to 


ther Juſtice, Court actozdingly made a 
Vide poſt 


he 
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The King and The Churchwardens of the Pariſh of Wil- 
kinton. 

MX Fazackerly moved as a Motion of Coutſe fo2 a How far tho 
Mandamus to be directed to the Churchwardens to make Court will 

an equal Rate, But the Court ſatd, they always erpeited an ee . 

Afdavit tn theſe Caſes, which 2. Farackerly accozdingly p20- auge Perl, 

duced. But the Contents of it only were, that there had been o make an 

an unequal Rate, and that Rate was quaſhed. The Court equa! Rate 

ſaid, it does not appear, but the new Rate, that they will make, U. _ 

map be equal. z. Fazackerly ſatd, that the Reaſon fo? his pes! * 

making his Motion in the nner he did was not really up- 

on a Complaint that the Churchwardens would make an une- 

qual Rate. A Rate only he wanted. But he ſaid, he choſe 

to (Ulozd his Motion in the Manner he did; becauſe he be- 

lieved the Ruſe muft be dzawn up lo. And if it was dzawn up 

anly fo2 a Rate in general; the other Side, when they ſhoul 

come to ſhew Cauke, might obje#, that if was not made tn 

Purſuance of the Mozds of the Statute. The Court fatd, that 


might be necefſary; acco2dingly the Rule wag ozdered fo be 
daun up in that Manner koz an equal Rate. 


Anonymus. 


M* Forteſcue moved fo a Mandamus to be direcked to the How far the 
Yayo? and Capital Britgefſes of a particular — Court dees 
to go to the Eleckton of one of the Capital Burgeſſeg; and he 7 #0! ® 
ſatd, as the Ctrettmſfances of the Caſe were, he hoped the inan 
Court would grant a Perempee one Ddireitly ; and accozwing⸗ 
95 he ſaid, they had ſerved the Mayo with Notice, that they 
ould move tn this Manner. The Counſel of the other Side 
ſaid, that this Motion was contrary to the Pꝛadice of the 
Court; and he ſaty, it was ſo far ſo, that the rt does not 
ſo much as grant a common Mandamus in Caſes of this Sen 
w'thout making firft of all a Rule to ſhew Cauſe. The Court 
lald, that the Counſel had each of them carried their Notions 
of their own five too far. Foz they ſatd, in the firſt Place it 
was clear, that a Mandamus c not go at all in fuch Caſes 
as theſe without an Aﬀidavit to ſhew the Occasion foz it. But 
then, they ſald, they grant tt Direfly. However in no Cale 
they grant a peremptozy one firft. 


The King and The Inhabitants of Holiborn. 


A AR. Richardſon came now to ſhew Cauſe, why the Oꝛder vide ans 
ſhould not be quaſhed. De ſaid, the other Side had 174. 
founded their Motion upon two Caſes in Point fo2 them. 

One, that of St. John's Harford and the Pariſh of Amptwell, 

Mich. 8 Ann. the > any that of Southſidnam and the Pariſh of 


Lammerton. De Catd, that the laſt cited Caſe happened firit in 
Cime, But he obſerved, that there was another Ctrcum- 


ſtance tn that Caſe, and that was, that the Party removed 
clatmev 


a 
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claimed an Intereſt in the Lands as Admintſtrato?, but had not 
taken out Adminiſtration ; and the Queſtton there was, whether 
this Intereſt, which he was in JPoſſeſſion of, was ſufficient to 
gain the Party a Settlement, De ſaid, that the Court en: 
tered fully into that Queſtton, and determined, that the want 
of taking out the Letters of Admintſtration made no Oltfer- 
ence, De did allow, that the 22 Point is likewiſe repozted 
to have been determined at the ſame Cime. Put he (ald, as 
there was another Point foz the Court to found their Reſvlu- 
tion upon, he ſubmitted it, that this was not ſo great an Au- 
thoztty, De then obler ved, that the Caſe of the Pariſh of Ampt⸗- 
well was founded upon this. And therefoze, if this is not of 
— Authoztty, that cannot neither. De ſald too, that he 02- 

cred the Rule to be ſearched fo2 in that Cale; and he could 
not find, that ever the Rule fo2 ſhev ing Cauſe was made ab- 
ſolute. Ie then obſerved that the Tlozds of the Statute of 13 
& 14 Car. 2. 12. were fully of his Side; fo} they Nene that 
rr ſhall be removable from any Partſh, who does 
not Rent a Tenement there of ten Pounds per Ann. But 
Mz. Marſh (atd, that he was of Counſel in the Caſe of the Pa- 
rich of Amptwell in Lo2d Parker's Timr, and it was lettled up 
on Debate. Judge Reynolds ſaid too, that he thought the Ob- 
jeftton thzown upon the Caſe of the Partſh of Lammerton was 
of no (Uetght, koz he ſald, the Court could not have adjudged 
the Settlement there to have been where they did, but by deter 
mining the p2eſent Point as well as the other. Accozdingly 
the Court was of Opinton, that the Ozder in the pꝛeſent Caſe 
ſhould be quaſhed. And Judge Probin ſald, that where Lands, 
belonging to a Farm, lie in different Pariſhes, that Pariſh is 
to be charged with him where the Þouſe ts, which belongs to the 
Farm, and which he inhabits tn. 


Hetherington and Lowther. 


R. Reeves had obtained a Rule a few Days ago fo2 ſhew- 

ing Cauſe, why a Plea of Puvilege againſt ]zfvilege 
ſhould not be ſet aſide as frivolous, M1. Strange came now to 
ſhew Cauſe, and ſatd, that the Plaintiff had ſued by —— 
inſtead of Bill, and thereby had waived his Pzivilege, and there- 
foze the Plea of the Dekendant was really good, But beſides 
he obſerved, that he himſelf had made the ſame Motion laſt 
Term in the very Caſe Pz. Reeves now did, and the Court tc. 
fuſed it. The Court ſaid, that they thought both the Reaſons 
— equally good to? diſcharging the Rule ; and accozdingl 
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, The King and Tayler. 

g 8 Girdler moped to quaſh an Indtäͤment, which charged How far the 

I the Dekendant with being calumniatrix & communis pacis Per- = will 

8 turbatrix. De laid, he luppoſed thts was intended to be an en 
Indickment fo? a Scold; ut he obſerved that Rixatrix was the ſor Slander 

I - | . 

ts technical Tod for that Purpoſe. De ſaid, the Caſe of The, 

1 Queen and Saxbey, Mich. 6 Ann. was ſtronger than this. The 

of Judictment there charged the Ocfendant with being communis 

* Rixa pugnatrix. Serjeant Parker ſald there, that the Meaning of 

d that charge was, that the £ ctentant was a common Fighter fn 

b. her Scolötnn. But notwithſtanding that Jndi#ment was quaſh- 

13 ch. M'. Moreton on the other Side — — that there are ma- 

at ty Coſes, where a fired Certainty in Erp2eſſion ſeems equally 

es neceſſary as in the preſent Caſe, and pet the Law will allow 

ut the Senſe ta be conveyed by various Crpoeſſions, fo _ they 

a, be cqually ſignificant to convev the Meaning. Oe obſerved, 

w. that the Statute of Fozelble Entry requires, that the Party 

b. ſhall be adually expelled from his Freehold bekoze be ſhall be 

as within the Relief of that Law. The Meaning of which Er- 

1 pxeſion naturally jmpo2ts, that the Party ſhall by Foce be 

et» firſf perſonally removed from it. Pet it has been held, that 

rly diſſciſiverunt is as good in an JndiFment upon that Statute, 

ale as expulerunt. But certainly a Diſſeiſin may be whete a Per⸗ 

ds, ſon 18 cf the Pvſſcſſion, an Expulſion, only where he is aitual- 

* ly upon it. But the Court ſaid, Rixarrix has been always 

the held to be a Technical Wo2d ; they ſaid too, that they did not 


think, the Beantng of the preſent Jndi#ment was to exp2eſs a 
©colv, but one that ſows Slander and makes Diſturbances; 


28 it is bad, ko; being tou general; fo accozdingly quaſh- 


Marwood and Dorrell. 


F Siſters had ſigned a joint Letter of Attoznep to im When Joint 
power one Edmunds to bzing an Ejeſtment and to appear fo? v1 re 
them. Che Ezeitment was acco2dingly bzought upon two De- eee“ 
miles, one of all the Siſters jointly, the other of two of them che Plainciffs 
only. Upon this the ro 7 went to Trial, and a ſpectal has ic in bis 
Gerdict was found, he Title upon the joint Demiſe and Power to put 
the Citle 2 the ſeparate Demike was found era#ly to be * 0b 0 te. 
the ſame. And now the two Siſters, who were not concerned 
in the ſeparate Demiſe, ſince ſigned an Jiffrument, purpozting How far the 
a Countermand; and thereby red their Attozney Edmunds to Court will 
Poceed no farther koz them. Apon which Pz. Lee and M2: he Tera in 
Vard moved, that a Rule might be made Ade Wire to ſhew an Ejc&- 

| Cauſe, why he E oceeds any farther againſt the Tirettons of went. 
The his Clients. They ſaid it was a joint Aﬀton, that the Plain⸗ 
kills were concerned in, and if one has a Mind to pzoceed no 
farther, the other cannot neither. They thought that there 
being a ſpecial Cerdit in this Caſe could make no Difference; 
ko; it ts common fo2 Plaintiffs to non-pzoſs themſcives, oz dil- 
continue after it. Therekoze it the other two Diſters ſhould 


nn think 
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think proper, they muſt bzing a new Cjietment, The Court 
J 


ſatd, they thought ff a little hard, that one JIſarner( would 
pꝛeſudice another in this Manner. And therefoze Judge Reynolds 
told the Conunſel, that if they thought a Countermand ot this 
S02t would ſtop the Suft, they muſt plevd it after the latter 
Continuance, ut the Court thought to do nothing in it; 
_awever o dered a Rule to be made to ſhew Cauſe, 5), Reeves 
hen ſald, that he was Counſel of the other Side, and he hoped 
the Court would do nothing in this Matter. De f(atb, the 
gene Gerdi was ſettled, and aftualſy made a Concilium. 
nd the Court now muſt judge upon the whole Reeod ; the 
Uerdi# cannot be altered as to theſe two Siſters, and ſtand 
good as to the Reff, though the Title upon both Demites 18 
ſame. And he thought ft a moſt extraoꝛdinary Thing, 
Len one of the Parties ſhould have a Power after this 
ength of Pioceeding to render fruttleſs all that has been 
done hitherto, by ſuch a Manner as revoking the Letter of 
Attoziiey. But he obſerved farther. that the Countermand tt- 
ſelf has been pzocured from theſe two Siſters in a moſt ex- 
traozdfinarv Manner. Theſe two are p2ofeſſed Nuns abzoad; 
this N has been founded upon a Statute in 1 
& 12 Wil. againſt Papiſts; the o2igfnal Letter of drug 
was freely and openly ſigned by them ; a Pyicſt has gon 9. 
er from i der and rol them that a Pyoceediing upon hs 
Statute will be of terrible Confequence to the Roman Catho⸗ 
icks here; and theſe two Siſters were acktally thꝛeatned by 
the Loby Abbeſs with being ercommunſcated it they did not 
ſign the Countermand. De latd that under theſe Anheben 
ſions it was ſigned. And yet this Juſtrument is to ſet ative all 
the ]P2oceedings., Mz. Lee then ſaid, he believed it would not 
be neceſſary to p2ay, that the Proceedings may. fe ſtaſd as to 
the other Siſters; he ſaid therefoze that he deſired, that that 
Part only of the 3 Gerdi might of craled, which relaten 
to the two Siſters. he moved in Behalf of. He ſaid, this 
Proceeding is in a feigned Suit, and therefo2e the Court might 
0 (t ; and eſpecſally, becauſe the Chtef Juſtice trfed the Cauile, 
any therefoje knows, that the Title upon both Demiſes is the 
very ſame; ſo that the other Stſfers can ſuffer no pen dick. 
He ſaid, Terms have been emarged by the Court fit theſe E. 
a where 5 Porto they would run out. And there- 


ze he hoped this Motton was but reaſonable. Then ag to 
the Manner of the Cotintermand's 3 got, he ſatd, it was 
witneſſed by a Perſun of Credit and Chäfracker now 4 ent; 
and therekoze he HoÞed upon this Wotton the Coutt would not 
enter into that. 1), Ward ſatd, that, as to what Judge Rey- 
nolds was plcaſed to mentton of pleading this Matter after the 
latter Continuance, he was afraid, it could not be done; be- 
cauſe the Countermand is only by the two Leſſozs of the 
and not by the JIlatntiff Himſelf, The Court ſald, 


mn 
that conſidering the Circumſtances in which the Countermand 


was obtained, it was clcar, they ought to do nothing in it. 
But even if the Countermand had been obtatned frecty, they 
ſhould have thought the lame. They fald they could not fre 


they had Authozity to alter the Clerdt# in amy Keſpeck. And 
4 | Judge 


_— 
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5 Judge Reynolds ſäfd, that Terms map have been 11 * by 
2 the Court fozmerlp; but the Rule now is, not to do it but by 
5 Conſent, So the Motion was dented. Salk. 257. 

4 | 

| | Forteſcue Aland and Maſon. 

: | 

1 1 Plaintiff had ſet fozth in his Urit of Erroꝛ in the Vide ante 
p King's Bench in Ireland, that Henry Aland was ſeiſed of the“ 
k Lands in Queſtion in Fee, and ſettled them upon Jonathan Aland 
e in Tail Male, Remainder to the Platntiff fo2 Life, with ſeveral 
1 Rematnders over. That Jonathan conveyed them to Dorryll and 
J another; and that a Common Recovery was ſuffered, and Jo- 
5 nathan came in as Gouchee; that Jonathan died without Iſſue, 
5 that there were Erro2s in this Recovery, and therefoze he 
1 bꝛought his Ulrit to reverſe it. The-Ocfendant pleads there, 
f that Jonathan Aland was letſed tn Fee, that the Lands deſtended 
from him to his Daughter Anne, and from her they came to the 
7 Dekendant, as her Son and Heir. Þe farther pfeads, that he 
; is within Age, and therefoze pꝛaps, that the Pargl map demur. 
l (lpon thts 1: ſea there is a general Demurrer, And the Court 
| of Ming 8 Bench in lreland atlowev the Plea to bf 2 Ser⸗ 
4 jecant Hawkins argued fo2 the Plaintiff, aud lald that he cer- 
8 tainlpy muſt admit, that there are 1 * Intkances where the 
0. Parol ſhall demur in the Caſe of Inkants; bu he ſat that 
p there wrre 124 Inſtances too, where it ſhall not. In 
t the Caſe of Attafnt agatift Jurozs, Writ of Deceit againſt 
It! Summoners, Quare Impedit, tit of Dower, in none of 
I thrſe tit ſhall. And he (atd, the general Reaſon of theſe 
It Caſrs (ſeems to be, that if the Parg ſhould demur, the 
0 Jar ty 175 might not have the Vencüt of his Dutt. 
14s nd that Reaſon, he ſatd, held in the p2eſent Caſe, fo2 the 
en Plamtiff ts only Tenant fo2 Life; and it ts by no Means un⸗ 
is reaſonable to frar, that if the Plen ſhould demur 0 twehty 
þr Pears, the Plaintiſt would lole his Right. And it by no 
k, means appears in the pzeſent Caſe, how poͤung the Infant map 
he be. That tuo ts * Reaſon, why the Nu is not good; 
12 the Certainty of his Age ought to have bren fired, in 0zbe that 
E. a Crit of Refummons may go, when he ſhall come to his p20- 
e per Age fo? anſwering, He obſerved likewiſe, that the 85 
to bught to have ſhrwn Himſelf ta have been Ter-tenant of the 


Land; fo2 otherwiſe it docs not appear, that he can be any ways 
t; prejudiced, De took Notice, that there was another Dr 
Ot the Defendant's Plea, in not chewing a Title to the Setfin in 
w_ Fee of Jonathan. De allowed that in general a Citle not 
che be ſhcwn ta luch an Eſtate; but wherever a Platntiff ſcts fo2th, 
be- that fuch a one was ſeiſcd cf a particular Eſtate only, and 
he the Ocfendant pleads, that he was ſciled in Fee, he muſt 
i?, either traverſe the Detfin of the particular Eſtate, oz clſe, ik 
nd he admits it, muſt ſhew how the particular Eſtate came to be de⸗ 
it, ſirovco, and (0 make a Citle to himſelf, De ſald, the other 
hep Side might object perhaps, that the JIlatntift had done this him⸗ 
cr (clf by allowing the Common Recovery; but he obſerved, that 
Ind that could not help the Defenvant, fo2 Jonathan came in as 


ge : Clouchce, 
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Clouchee, and then theſe Ales of the Recovery of Courſe go to 
the Tenant of the Præcipe, if there was no Deed declaring the 
Ciſes to the contrary, De ſatd too, that this Plea of the De- 


fendant's comes in after an Tmparlance; ond thercfore it was 


bad upon that Account, fo? it ts a meer Oltlatow. Pz. Bootle 
on the other Side argued, that no Rule of Law was moze 
. true, than that where the Intereſt of an Infant, who 
is in by Deſcent, may be perpetually barred in any Afﬀton, he 
ſhall have his Plea of Inkancp allowed, 9 Rep. 8s. is erpꝛeſly to 


that Purpoſe. And in the, pzeſent Caſe he certainly may be ſo, 


fo2 his whole Right depends on the Cummon Recovery; and 
if that be reverſed upon the CUrit of Erro?2, he 1s without Re- 
lief. De then (ard, the lea of Infancy is pleaded, as the beſt of 
Diecedents are, Raſt. 26, 360, 362, 18 ſo. De allowed, that ſome 
cw Inſtances were to be given of the Age being fired in Cer- 
tainty under a Scilicer; but that could be of no Stgnificancy, fo? 
a Scilicet 1s never traverſable, neither can it conclude the Party. 
und if a Reſummons ſhould be taken out at the Time he ought 
to come of Age, accoꝛding as he has aſcertatned it by the Scilicer, 


he may vary from the Time, and plcad it is not come pet, be 


then obſerved, that he has erp2eſly ſhewn Himſelf to be Ter- 
tenant; fo he has conveyed to may a direct Oclcent of the 
Fee from Jonathan. De took Notice likewiſe, that a Title was 
made to htm under the Recovery; fo nothing is moze frequent, 
than fo a Tenant in Tail to make a meer indifferent Perſon 
Tenant to the Præcipe; and it would be a very ſtrange Ching, 
that he (ould have the Benefit of the Ales of the Recovery, 
rather than the Tenant in Tail himſelf, where there ts an 
Omimon of a Deed to declare the Ales. And to the laſt Ob- 
eckton he ſaid, the Plaintiff ſhould have applied to the King's 

ench in Ireland, that they would not receive - 7 Plea, oz elle 
ſhould have demurred ſpecially to it. The Court ſaid that 
they would not give their Opinions at pꝛeſent; but ſad, if the 

lea was rightlv pleaded, they did not (ce but it was good, 
udge Reynolds (atD, the only Inſtance of its not being allowed 
in a CUrit of Dower, is where the CUlrit 1s Unde nihil habet. 
But they doubted, whether the Plea was rightly pleaded, fo? 
the Inkant muſt thew be has an Intcreſt to loſe; and they did 
not ſee the Recovery could be taken to be to Jonathan's Cle, 
as the Plaintiff has [ct it fozth; fo2 he ſays erp2eſly, that Jona- 
than conveyed the Lands to two others, Tut they ſaid, they 


thought there was fill a greater Objedton, in that there was 


no Tenant to the Præcipe at all; and therefoze as it ſands upon 


: the Pleadings, the Platntiff muſt have Title. However it 
Vide poſt ſtood over. 2 Cro. 392. 1 Ven. 358. | 


4. Evan 


to 

ye Plaintiff, Iſaac Prat and others, Pariſhioners of the 

as Pariſh-Church of Hemel-Hempſted in Hertfordſhire, 

— Defendants. 

jo Scacc. . E Plaintiff ſet fozth in his Vill, that the Chapel of How far cu- 
— Bovington is Parcel of the Ciicarage of Hemel-Hemp- rates ere ob- 
ſo ſted, that the Citcars fo2 the Time being have always nomina- — 
nd ted the Chaplain; but that he betng once nominated is in fo? 
Ne. Life, and not removable. The Bill farther ſet fozth, that the 

of \mall Tithes of this Chapelry have always been paid to the 

me Chaplain fo2 the Time being, The Platntiff farther ſets out, 

er. that one Cornelius Price was Uicar of the Pariſh afozceſatd, and 

fo by Deed appointed the Plaintiff Chaplain of the ſaid Chapelry. 

t t actoꝛdingly he took a Licence from the Biſhop of the Dioceſe; and 

he then Cornelius died; and Toping was made Ucar in hig Room. 

59 The Plaintiff farther ſet fozth, that upon the Solicitation of 

be | Toping, he took a new Appointment from him; and the Biſhop 

Cr beilig tranſlated, took a new Licence from him too. And upon 

the this he p2eferred his Bill againſt the Portſhioners to have an 

vas Account of the [mall Cithes fo2 ſeveral Pears — The De- 

ent fendants (ct kozth in their Anfwer, that the Chaplains fo2 the 

Con Time being are removable at Will; that Toping did accozding⸗ 


aa. 


6 4 
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Evan Price, Clerk, Chaplain of the Chapel of Bovington, 


ly remove the Plaintiff; and that the Demand of an Account 
fo) Cithes is only fo? Tithes luppoled to be due ſince the Re- 
moval. The Cauſe was now ſet down fo2 a Þcaring, Vut the 
Court ſaid, that Toping ought to have been made Party to the 
Sutt, and therefoze they could do nothing in it without him. 
The Chief Baron obſerved too, that by the Common Law all 
Curates are removable at Pleaſure; by the Eccleſiaſtical Law 
they are fo2 Life, And he and Pz. Baron Carter agreed, that 
a Curate cannot p2eſcribe ko? [mall Tithes. The Chief 
Varon obſerved too, that every Curate muſt take a Licence, 
unlels Fellows of Colleges, &c. And My. Baron Carter ſaid, 
that no Curate is obliged to take a new Licence upon a 
bare Tranſlation of a Biſhop; and that though this ts fre- 
quently done, it has been complained of in Parliament. 


| Beetknife and Sir Herbert Packington. 


HE Platntiff had bzought an Aﬀton againſt the Dekendant The Notice 
fo2 wozk done as a Coach maker. Upon Judgment being * de given 
by Default, Notice was given, that the Crit of Jnquixy would e 
be executed between the Hours of ten and eleven. e Oefen- 1,Quiry; 
dant came to attend the Execution of it by Counſel within 
nine Minutes after ten, and then he was told the Execution 
was over. Upon which M2. Wills moved, that the Judgment 
might be ſet aſide. But the Court lald, that the Dekendant 
Evan ought to have attended pꝛecilely at ten; and that therefoze they 
could do nothing in it. But yew Pz. Wills laid, that here _ 
00 cn 
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ten Counts in the Declaration; and therefoze the Plainti 
muſt have begun befoze ten, to have ended ſo ſoon. And upon 


vile pot that the Court made a Rule ta ſhew Cauſe. 


Hitlock and Umphrys. 


What relates HIS was a Cauſe ſet down foz Trial in Middleſex. The 

— Plaintiff had countermanded the Notice of CTrtak four 

tice of Trial, Days before i was to be. But the Defendant had feed Coun 

fel; and therefoze PL. Tudor mobed a few Days ago fo) Coſts, 

2, Clark inkozmed the Court, that the Pꝛackice was to allow 

them. But the Court ſaid, the Countermand was in Time, 

and they were ſire the Court of Common Pleas never aſfowey 

in ſic aſeg, Pz. Maſterman fatd too, that in the 

rown-fide the Countermand is only two Days dekoze the 

| rial in Town Cauſes, four Days in Country ones; that is 

where the Countermand is in ſuch Caſe given in Town; buf 

the Countermand is given tn the Country, there are but two 

, s neither. And he faid, where the Countermaud is thug 

| 2 ven, they never allow Coſts. * Court upon this 

| ' ſid, they would conſider of this Matter a little longer. And 

1 now M. Tudor moving tt agatn, they ſatd they were of Opinton 

Fi he could have no Coſts, and made a Rule foz the Future, that 

ö Counter mand of the Civil Stde ſhall be zuſt the ſame as it is 
of the Crown Side. 


| The King and Fiſher. 


| What ſhall 12 was an Indlaͤment againſt the Defendant fo? ererci- 
* be laidtobo 1 fing the Trade of a, Sal- maker, without having ferped a 
l as is within legal 9 peenttceſhip. Sergeant Eyre moved in Arreſt of Judg- 
| to Srature ment t the Bulineſs of making Datls is ſuch as every Dea» 
i of; Ela. man knows, and therefoze it was not within t — 52 of 
| Statnte, He then ſaid, that the Indickment charges the Ocfen- 
dant with having crerciſed this Trade 4 and twen 
Month, and the Crerdick finds, that the Defendant. uſed 
| pro duobus primis menfibus tantum. Now he obſerved, that it ap- 
-- pears by this, that the Offeuce was committed above a Twelve- 
Fi | month befoze the Invi#ment brought; and therefoze the Jndi#- 
ment was bzought too late. Foz the Dffence was committed 
| | within a Cozpozation, and thereby the Coxpozatton has a Right 
þ to the Penalty. But he obſerved, that though the Ring is 
not confined ta bung his Jufozmatisry dz pzeter his Indickment 
within the Prar ; but if he wings it after, he will have a Right 
'to have that Share of the Penalty, which belangs to 8 pet 
obſerved, that a Cozpozatton cannot have the Benefit of the 
enalty, if the Inditment is not preferred thin the Year, 10 
| 02e 8 the Pꝛoſecutoz bhimlelk. Veildes took Notict, 
that the Cicrdi was inkozmal in wy the Dekendant as 
: | to the two Months, but not pꝛectſely acquitting Him as to tle 
Reft of the Time. Accoꝛdingip upon theſe Exceptions the 
Court ozdered the Judgment ta ſtay, till the other Side thou 
move this Matter again. Salk. 611. 
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Bidwell and Lethbridge. 


HE Plaintiff bzings an Aﬀion of Covenant, and declares How far « 
| Defendant had Pred muſt 
covenanted to do certain das to the Plaintiff; and farther fetg de plesded 


according to 


upon a Deed, wherein one Ham and the 


fozth certain Ins, that he had covenauted to do to them. And 
in the End of the Declaration concludes, quod profert in Cur' 
ſactum prædict', cujus quidem altera pars ſigillo ipſius Lethbridge 
ſgillar'®. The Detendant had pleaded to this a ſham Plea, and 
upon a Summons being taken out befoze a Judge, the Judge 
o2dered the Plea to be let aſide, and that the Defendant hou 
plead an iſuadle Plea. Upon this the Defendant pleaded, 
prædictus Ham & Lethbridge non ſigillarunt factum predict”. And 
upon that the Plaintiff ſigned his Judgment. Upsn the Pa⸗ 
ſter's Repo2t the whoſe of this Matter came befo2ze the Court. 
And now Serjeant Belfield argued, that the Judgment was tr- 
regularly ſigned. De obſerved, that the Plaintiff had declared 
upon a jeint Deed, aud by that Wong gave the endant T 
Liberty to traverſe the Signing of this Deed by one of the Par- 
ties. Fo2 he ſata, that ft was an effabfſſhed Rule, that cvery 
Deed muſt be pleaded —_— to the legal Effet of it, and not 
accozding to the Clo2ds it is fozmed in. Foz this Reaſon, he 
ſaid, he hoped the oo of the Defendant was ffrttly right; 
but if it was ſo bad, as that the Fault in it might hade been 


taken Advantage of — a Oemurrer, he thought there was no 
Foundation = the 
no Plea at all. 


1 


amtiff to ſign his Judgment, as if it was 
But M2. Draper on the other Side guy, 
that the Plaintiff could not have declared in any other y 
than he ; the Wozds of the Deed were jotnt, and if the 
lainti had declared upon a Deed made by Lethbridge only, 
it would have been bad. But he ſaid, the Plaintif had taken 
: I trus Method; he had declared upon a Deed, joint in 
ds, but ſuch as in kack was only ſingie; the Deed being 
ſigned by one of the Parties __ nd this, he ſat, was de⸗ 
claring accozdtng to the legal Effec of tt. And he obferve 
that 2 Roll. 22. was in Point, and quoted likewiſe the Caſe 
5 Rep. 23. Then as to the ſecond Objettton, he fatd, the Tad 
ſtated by the Maſter gave an Anſwer to it. The Judge ozdered 
an iſſuable Plea to be given; the p2efent Plea is as no Plea, 
becauſe it is of a Matter by no Means material; and therefo2e 
not at all accozding to the Deſign of the Judge; and conſequent- 
lv the Plaintift might ſign his Judgment fo2 want of one. The 
Court accozdingly ſaid, that theſe Anſwers to the Obzetions 
— ſufficient; and therefo2e thought the Judgment was re- 
r. | 


fuit Law, 
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The King and Greenhill, 


How far « R. Theede moved fo2 a Certiorari to Hicks's Hall to remove 
—— an Indictment fo2 not 1 in the Pighwaps. Che 
Weine.“ Court ſeemed at firſt to think, that the late Statute had taken 


ment rela- AWAY Certioraris in general fo? _— Jndi#ments concern- 
ting to the ing the Iighways. But M2. Theede (atd, that thoſe Statutes 
Highways. Had indeed Declared, that no Certiorari ſhould go upon Indick⸗ 
| ments founded on thoſe Statutes koz not repairing the High- 
ways, but he obſerved, that the pzeſent Indickment was found- 
ed upon the Statute of 2 & ; Phil. & Mar. and thoſe Statutes 
have no Retroſpeit to fozmer Laws. Accodingly, he (atd, Certio- 
raris have befo2e gon in the Caſe of 'The King and Coleman, 
Paſch. 12 Geo. 1. and in the Caſe of The King and Echard, Mich, 
12 Geo. 1. And upon this the Court granted the Certiorari in the 

pzeſent Cale. 


The Attorney General, at the Relation of ſeveral Members 
of the Corporation of Liverpool, againſ# Others of the 
ſaid Corporation. 5 


— Scacc. N Tnfo2mation had been filed — the Attoznep General 
1 againſt the Defendants to call them to an Account 
phe oo (O20 Miſapplication of the Revenue of the Co2pozation of Liver- 

make a ber- pool, At the Cime the £ cfendants had obtained a Dedimus to 

ſon account take their Anſwer in the Country, the Relatozs had let fo2th to 
before them the Court, how that the governing Part of this Cozpozation 
landen, had made an O2der, that afl Suits carried on 02 intended to be 
there's ano- Carried on relating to the Cozpoꝛation ſhould be ſuppo2ted at the 
ther Method publick Charge and Erpence of the Body. They p2oduced Af: 

1 „ davits at that Time, that the governing Part of the Co2po2a- 
Gy leh, tton were concerned in no Suits at the Ttme they made this 
Account, Oꝛder, N02 were they likely to be concerned in any; and that the 

Copozation therefoze deſigned platnly by this Order, that the 
Defendants ſhould be ſuppozted by the publick Charge in the 
defending themſelves againſt the preſent Inquiry. Che publick 
Money was in the Hands of the Ockendants; but the govern- 
ing Part of the Cozpozation were ſald at that Trme to have 
been concerned in this waſting of the Revenue equally with the 
Dekendants themſelves. And therefo2e upon Debate the Court 
had granted an Jmunctton againſt the Defendants, to p2event 
the laying out any rematning Part of the Revenue, but fo? the 
common Advantage of the Body, The Dekendants ſet fo2th 
in their Anſwer, that from the Time of the Cozpozatton's ma- 
king this Ozder no one Dart of the Revenue had been diſpoſed 
of, but in a duc and p2oper Manner; that it was an Onder 
made to p2oteft the Cozpozation 3 Suitts, which the pu- 
blick Body might be thzeatned with; and therckoze their Coun— 
ſel applied now, that the Jnjunition might be diſſolved. They 
ſatd, they thought it a general Rule, that the Court never 
grants an Jnjunittion to ſtay Caſte, but upon an Avant 

3 Tlaſte 
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Waſte's being afually committed, They ſubmitted it, that 
there was equal Reaſon in the pzeſent Caſe, that the Jnjunc- 
ve tion ſhould not have gon at all; but at leaſt that now the Jn- 


h juntton ſhould be diſſolved, ſince the Oefendants have ſwozn b 

| - their Anſwer, that no Abuſe has been made of the Dyer. Bu 

- they ſatd, they had ſomething to lap befoze the Court, to 
— ſhew that the Inkozmation itſelf was abſolutely impꝛoper. A 
F late At of Parliament has paſſed, which appoints particular 
b. Juſtices of Peace to audit the Accounts of this Cozpozation; 
. accozdingly theſe Defendants have afually made up their Ac- 
es counts bekoze them frequently befoze rhe Filing of this Tnfoz- 
10. mation; and therefoze they ſubmitted it, that the — 9 At- 
f tomey General had no Authozity to proceed againſt them in this 
I Manner. But the Chief Baron ſaid, that the Ozder in the p2e 
— {cnt Caſe did not barel Zzovide, that all Suits ſhould be de- 
be fended out of the publick Treaſure, which concerned the Bod 


of the Cozpozation in general, but was dzawn up in a muc 
moze ertenſive Manner, that all Suits ſhould be defended at 


1 the publick Expence, which any — concerned the Cozpoza⸗ 
; tion. De laid therefoze, that accozding to this Ozder every. 
he Elef#ton of a particular Member is to be ſuppozted out of the 


common Stock; whereas by the Law of England every Pember 
is to maintain his own Eleckion at the Erpence of his p2tvate 
Foztune. He obſerved therefoze, that this was an Ozder di⸗ 


— rely tending to the Conſumption of the Revenue, and there- 

— foze it was proper fo2 the 1 * qo Courts to interpoſe 

to and prevent it. De ſaid the King's Bench had done the ſame 

to in a Cauſe oz Two, which he had been fozmerly concerned in as 

on Counſel. The Court there by Accident happened to take No- 

be tice, that a E ſtated upon Amdavits was illegal; and 

the upon Motion they made a Rule, that it ſhould not be put in 

M, recution. In the Caſe of the Deviſes too Complaint was How far an 
w made, that pending a Cauſe relating to that Town, continual Order made 
As Diſturbances were committed; and the Court upon that grant- wy 23 
he ed a Rule, that the Peace of the Cozpozatton ſhould be kept. be fad 0 be 
the Then to the ſecond Obſervation made, he obſerved, that if the meg. 

the C:unſel had thought, that the Stating of this Account befoze 

ick the Juſtices authoziſed by the Act would hinder this Court from 

rn looking into the Jrregularity of it, thep ought to have pleaded 

we this Matter in Bar; but it was a Rule, that the Court would 

the never enter into a Matter of this Soft upon a Motion. Pe 

irt ſald the only Method now was to take Advantage of it up- 

ent on the Hearing of the Cauſe. But to ſpeak his Thoughts 

the at pꝛeſent, he believed this Matter could never be matcrial to 

th 22 to pꝛievent a Pꝛoſecutton of this Mature. Indeed if the 

— 02pozation had called the Defendants to an Account, undoubt- 

ſed edly this Bar would be good. But he thought the Intent of 

der the At could never be to take from the Ring this ertraozvinary 

te Att of Jutisdition. Baron Carter declared, that he was of the 

= ſame Opinton in both Pdints with the Chief Baron; and ac- 

hey toꝛdingly, there being no other Judge in Court, they ozdered 

ber the Injuniion to ſtay. 
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How far tho N. B. 5 Chief Boron ſatd, that if the Relatozs ſhonld be 
court „ found to Have been concerned in this Miſapplication, they 
Aitution . MOUTD make no {cruple of decreeing Reſitturion againſt them 
paint Rela- BB Well OS the Defendants ; as they frequently o2der Platn- 
tors. tiff and Defendant both to be exammed upon Interrogatozies. 


Law and Davis and others. 


WharWords N an Cieftment fo2 ſeveral Parcels of Lands the Juty 
wa ek. . finds a ſpectal Cerdif, That Daniel Jevin was ſeiſed of the 
Qatc-tar) Lands in Quefttom in Fee, and had thre Sons, Thomas, Ri- 
what for Life chard and Benjamin; they find that be made his CLiill, and there. 
only. by reciting, that be had provided fo2 his two elder Sons in 
9 Litc-time, devited the Lands in Queffton mm Manner fol- 
owitn. As to one J?2arcel thereof, to Anne his Cite fo} Lite, 
and after her Deceaſe to Denj min and his Heits fawfully be: 
ap that 1s to ſap, to dig fit, ſrrond, third and every o. 
er Bon, and the Yeirs of their Bodies fucceſlivety, = faſt 
tn Pitozity of Birth and Semozity of Age always to be pze⸗ 
terred before the younger ; and m Defautr of ſuch Ine, be re 
ſerved the Remainder to his own right Þetrs fo2 ever. 
then dertled another Parcel of them to Anne his CUufe 
Life, the Remainder to Benjamin and thr Þcirs of his Body, 
viz. 10 the firſt, ſerund, and every cther Son m Manner and 
Fozm as afozelutd, relervr the Reverfion to own right 
Yelrs, And m the lame Manner of Erpzeflion be deviſed tive 
other Parcels of his Lands by diſin> Clauſes in bis Cuil. 
Tye Jury farther find, that Thomas, Richard and Benjamin dies 
without Flue Male, and that only Richard left one {atghter 
wo married Fowler, and that they were Leffozs to the PlaintM, 
bey find ltkewtſe, that Anne died, and that afterwards Benja- 
min kuf ted dtſtin# Recoveries of theſe ſeveral Parcets of 
Lands to Perſons under whom the Defendants claim ſeverally 
as Leflees. The Queſtion upon this Uerdift ſingly was, whether 
Benjamin had a Rematuder in Catl devifed to him, o2 barely 
an Jntereft ko; Life, Pz. Wills was Counſel faz the 19latntif, 
begnn to argurc, that Benjamin had a bare Eſtate fo Life. 


But the Court told Jim, that fo2 the pzeſent they were pert 


clcarly of the ſame Optnton, and therefoze ozdered the 
tcl of the other Side to pzocecy. Mz. Wilbraham then ſatd, 
t he befteved it wouſd be abmttted to htm, that if the 
Ws had concluded betoze the viz. the Eftate given would 
baue been manifeſtty an Eftate tn Tatl; and when the Tlozds 
were ſo r v be thought tt would be a very Difficult Thing 
foz other Coz0s to orftroy the Senſe of them, whoſe on 
Buſineſs is to explain and cozre# the doubtful Weaning 
them. To thts purpoſe he applied Hob. 171. and Cro. Eliz. 248. 
ut the Caſe he 9 relied on was in 2 Ver. 451. A Man 
neblſed there the Rendue of bis perſonal Eſtate to be laid out 
in Lands, and t 15 would be fettied to William Legate foz 
ir, and after his Decreale-tothe Heirs Male of the Body 
the ſatd William, and the Þetrs Male of the Body of every luch 


Heir Male, ſeverally and ſucceſſivelp, as they ſhould be tn P2to2t- 
ty of lrth and Deniozity of Age, The Chancello? referred rhe | 
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Conſideration of that Caſe to the Judges of the Common Pleag. 

2, Juſtice Tracy was of Dpinfon, that William had a bare E- 

ate f02 Life; but the other thzee Judges thought he had an 
Eſtate-Tail, and the Chancelloz decreed accozding to the ©- 
pinton of the three. Thus much he Cſatd in relation to this 
Clauſe itſelf, But he made one Obſervation from all the ſe- 
ven Clauſes in the Well together, that in every one of them the 
Oecviloz has given Anne an Eſtate fo: Life in the moſt plain 
and legal (Gods tmaginable ; and it cannot therefoze be ima⸗ 
— that he intended to 1* the ſame Eſtate to Beojamin; 

nce he has unifo2mly erp2efſed his Thoughts in CWUo2ds intire- 
ly different, and ſuch, as he conceived, were in no ways ima⸗ 
gittable to convey ſich a Meaning. Oe ſaid, ang to 
the Conftrufton contended toz, Benjamin would not be able t 
make a Jointure, could not raiſe Sir-pence fo younger Chil- 
den, noz cut Down a Stick of Timber; and no Man coul 
have erpzeſſed himſelf in the Manner the Deviſo2 has done, 
this had been His Intention. But be laid, the Conſtrucklon 
he (ſubmitted to the Court ſhould be, that the CUlozds under 
the viz. ſhould reduce the general Deſcription of the Wozd, 
Heirs, in the firſt Part of the Clauſe, to ſignify Male Heirs ; 
and lo to give Benjamin an Eſtate in Tail Male. But the thzee 
Judges, J. Page abſent, ſatd, that they were clear of Opinion 
the Clowns under the viz. aſcertained the general Oelcription 
of the tozmer, and explained the Meaning ok the Teſtato2 to be, 
that ＋1 (hould have a bare Eſtate foz Life, the Remainder 
to his Sons in Tell. Thep thought the Cale in Vernon di. 
ſtinguiſhable from this; koz there t 2ds are by Wap of 
Limitation ; here the Wiozds explain one another. Judge Rey- 
nolds ſuld 100, that the Caſe in Cro. did not come . this; 
f02 there the Deviſoz intended, that the Son of S. ſhould take 
an Cſtatc to ſumſelf and the Peirs of his Body, the Remain- 
der to the Heirs of the Body of the Father, which would be a 
diicrent Eſtate from his taking the whole as general Peit of 
the Body of his Father; accozdingly the Coutt gave Judgmeut 
to; the Plaintiff. Salk. 236. 


Anonymus. 


R. Kettleby moved upon the late A# of Parliament fo2 Nit What per- 
charging P2iſoners out of Cuftody, that a Perſon, w —— 
was charged in Execution upon the Rena ty of a Bond manger ey = 
203 |. might have the Benefit of this Ack, in as much as he had 5: of te 
ald all that was due upon tt, but 63 1. and the Plaintiff htmſelf late A8 of 
ad marked his Writ foz no moze; neither had he woe, that P. li- went 
any moze was due to him, when he held him to Bail. But the leg © 
Court id, that the Mods of the ace, that any Perton „ — 
charged in Execution under 100 l. | have the Benefit of it; out of Cuto- 
they ate uot, that on. derſoin ſhall be indebted under dy. 
100 |. ſhall have the Relief, and therefoze they thought t 
bad no authozity to tnterpoſe in this Caſe. MP}. Kettleby the 
zaped, that a Rule might be made upon the Plaintiff to 
bew Cauſe, why he charged the Defeudaut in Execution to; 


moze than was due. The Court refuſep that Potion 10% 
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fo2 they Caſo indeed, they do take Care that a Man ſhall levy 
no moe than is due; but they thought the JPlatntfff could no 
charge the Deſendont in Erecutton at all, if he did not charge 
him foz the whole Sum recovered, 


Petroſe and Beſt. 


How far the [I PON the Defendants oy taken a Diſtteſs, the Plain. 
— tiff gave Security to the Sheriff de retorno habendo, any 
Ee men. then levied a Plaint in the Sheriff's Court; the Defendants 
inn the demurred to it, and the Plainteff had a Rule given him to join 
beriff for in Demurrer; but upon his not doing it, Judgment went a- 
delivering, gatnſt htm by Default. The Goods were removed awap, ſo 
up « Reple- that the Sheriff could not make a Return; but yet AMdavit 
was made, that he had given up the Replevin-bond to the 
Plaintiff's Attozney, who was one of the To-obligozs. 

this Piece of Pyaftice M). Forteſcue pzayed, that the Cour 

would make a Rule upon the Sheriff and the Attoznep to an- 

ſwer the Matters of the Affidavit; and the Court acco2dinglp 


granted his Motion. 2 Inſt. 340. 


Anonymus. 


How far the ME< Kettleby moved fo2 an Inkozmation againſt the Pinter 
Court will 1 of one of the News-]Papers fo2 tnſertting Mz. Hungerford'g 
wot franc ®" CULT at full Length in one of the Journals. Oe ſaid this was 
againſt « A Dacice that might tend to great Confuſion by diſcovering 
Perſon for Men's p2tvate Affairs in their Families; and therefoze upon 
Printing of that Account he made this Motion in Behalf of M1s. Hunger- 
« Will. ford, the CUt(vow of the deceaſed. But beſides he ſatd, this was 
q Pꝛadlice that mie tend much to the Pꝛejudice of the Eccle- 
ſiaſtical Courts, it Coptes of Men's Tills are allowed to be 
publiſhed in this ertraozdinary Banner; and he did not know, 
at thoſe Courts had of that over the Pinter in ſu 
"Caſe, De obſerved likewile, that he had a Copy of an Ozder 
made by = Houſe of Peers 31 June 172r: that no Perſon from 
thencefoxth ſhould take upon him to pzint the ill of a Hem⸗ 
ber of that Pouſe. The Court ſatd, that tt has been declared 
to be a Breach of Puvilege to pzint the CWill of a Peer; but 
they thought that was only a Piu ege belonging to them- 
ſelves. the * thought Proper, they ſaid ſhe might pꝛo⸗ 
ceed by Indickment; but they refuſed the pzeſent Wotton. 


Caſtle and Corbet. 


Vide 204- R. Kettleby und Mz. Strange moved now, that the Defen- 
dant might be batled, upon account of the Appellant's 

having been guilty of Delay in carrying on the Suit. They 

ald, the Appellant might have taken out a Venire immediately 

after Iſſue joined, which was on = ſecond Dap of the Term; 

this Wirit ought to be returnable within fifteen Days; ſhe 

might tmmedſately after the Return of that CUrit have taken 

out a Writ of Niſi privs returnable within fifteen mo2ze; and by 


that Peans the Trial might have come on at the Dittings 
* 


Advantage he could o 
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within the Term. But they hay an Affidavit to pzoduce. that 
they had ſearched the Smet, and found no Entry of a Wieit of 
Venire being fo mach as taken out at all. They ſald itkewiſe, 
they had no Copy of T Declaration given them, no2 any Copy 

the Tſe; ſo that by this Piadice, the Defendant is to lie 
de all the Gacation; and pet in the firft Inftance he 


ewed his Defire of having a ſpeedy Opportunity of cleart 
gs Innotence, when He did not make uſe of the common Righ 
e hay of having a Copy of the Declaration, and making what 
5 lſtanes, that might be found in it. 
They ſaid too, the Appellant had very near made a Dſſcontint- 
ance the other Day in her Suft againſt My. Bambridge; fo; when 
he was bzought up to have his Appearance entred in Purſuance 
of his Recognizance in Craſtino Animarum, the Appellant was 
not here; but they ſaw, we ſhould take Advantage of it, and ſo 
thep ſent fo her. B. Reeves and 92. Lee argued on the other 
ibe, and ſatd, that as this Phet ding was by Oziginal, thy 
P}oceſs can be returnable only at the general Return-Days af- 
ter the fifteen Days from the Teſte. They ſaid therefo2e that 
the firſt Return they could Have had was Craſtino Martini, the 
twelfth of this Month, ſo that they could not try the Defendant 


till the firſt Sitktings in nert Term, and then they ſhould cer- 


tainly do it. They lald they could not ſee what was meant 

no Entry's being made of the Venire ; they ſald it was a kno 
Thing, that the Venire ts okten taken out after the Trial is 
over. They obſerved, that the Declaration and Iſſue were 
both upon Recosd; thep ſaid the Defendant himſelf ought ta 
ve taken a Tow of them, and not have a _ of them gt- 
him in a_vindi ve Sutt of this Nature. But beſides they 
ſaid, if the P2oceedings were not carried on with that Diſpatch, 
as by Law they might have been, the pzcſent Sutt was an Ap- 
dal, a Suit new and difficult; and therefoze it was but Pau 
ente in the Platntt to be cautious a little in the Bag 
But this was ' no Means a Foundation fo2 the Oefendant ts 
de batled; fo2 there _ to be a viſible Meglef in the Pzoceed- 
gs fo? the Defendaint to intitie him to this Favour upon ſuch 
Account. The Court ſad it was certainly true, that the 
20ceſs could be returnable only at the 22 Aeturn Days 
nd that Craſtino Martini was the Firſt; but they ſaid the nerk 
Return-day the Niſi prius might have been returnable at, was 
Quindena Martini, and that was the twenty-ſixth of this Manth ; 
ſo that this Cauſe might have been tried the Sittings within 
Term. der ſaid the Venire muſt be taken out in a Suit by 
Appeal, and teſted — — to the Truth; and muſt likewiſe 
atually be returned by he CUrft of Niſi prius. They ſaid too 
{t ought ro be teſted the Day that Iſte is yotned, that an Appeal 


is recens Proſecutio; -and they did not know but the not having |. 


taken out the Venire chen might be a Diſcontinuance. Mz. 
Strange upon this urged it, that it really was one; hut the 
Court ſaid, as the-pzefent Motion was only to bail the Defen- 
dant, they would not give their Opinions upon that Point. 


* They obſerved linewile, that it the -P2oceſs is returnable be- 


nd the Time that is neceſſary, they would not ſay, that that 
ould be a Diſcontinuance; W far was clear, it 2 
99 
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ſhew a Delay tn the Stitt, and would be a good Foundation to 
ball; and accozdingly in the pzeſent Caſe they agreed, that the 
Defendant ſhould be bailed. But the Batl-ptece not being 
filled up, and the Maſter —_—_ that the laſt was ſettled ac- 
coding to Piecedent, and that he could not upon hig Memozp 
ſay, what was the Fozm of tt, the Court ozdered the Dekendaut 
to be brought up again by Rule to mozrow. M2. Taylor, the 
Plaintiff's Attozney ſald, that he belteved the Appellant need 
not have appeared to day as it was no 1 but only 
the Defendant moved to be bzought up upon a particular Deca- 
ſion; and therefoze, he hoped, the Court would not think tt ne- 
ceſſary fo2 her to come up to mozrow; and the Court ſeemed to 
Vide poſt think ſhe need not. 


The King and The Duke of Bedford and others, 


R. I ee came now to ſhew Cauſe upon a Rule that had 
"= eons il been made againſt the Duke, to know by what Authonty 
mation in he claimed to be Ooverno2 of the Mg — of the Conſer- 
Nature of « — of Bedford Level, and which was likewiſe made upon ſe- 
Quo War. Yeral other Defendants, to know why they clatmed to be Bat- 
— nn lifts of that Company. He ſald he was p2zepared to anſwer the 
Rule nun Ruler upon the Merits; but he had an Erceptton to take to the 
be drawn up. Mano in which the Rule itſelf was dzawn up. Ve laid the 
Name of the Cozpozaticn was intirely miſtaken; the 15 Car. 2. 

cap. 17. has 4 = nt the Adventurers of this Level by the 

Name of the Governoz, Batliffs and Commuonalty of the Com- 

pany of the Conſervato2s of the Great Level of the Fens; but the 

Stile of this Company, as dzawn up in the Rule, is tntirely 
different. The Court accozdingly diſcharged the Riſe; ko: 
they lald there is no ſuch Coxpozation as that deſcribed in the 
Rule. Indeed, they did allow, that it ts frequent to daaw up 


When e Rule 


is granted 


Rules foz Quo Warranto's agatnſt the Songs of (ſuch a 
r . 


Place generally, without giving them thet ame of Coy- 
pozation. But there they (aid, there is ſuch a Place 
ag the Bozough, but none as Bedford Level. CIpon which 
Mz. Wills moved, that the Court would grant a new Rule 
anatnſt the Defendants, accowing to the true Deſcription of 
this Cozpozattun. But the Court ſaid, there muſt be ſeveral 
Mottons made againſt the ſeveral Oefendants; and acco2dingly 
dining Counſel moved againſt each of the Perſons. 


Andrews and Richards, 


When an At- R. Kettleby moved, that a IC gy be ſet aſide, 
eng, 44 ang that was centred up upon a Warrant of Attoznev, One 
Time of exe Reaſon f02 this Motion was, that the Letter of Attomey was 
cutingaWar. Obtatned from the Defendant when he was drunk; the other 
rent of At- that he was under an Arreſt, when he executed this Letter of 
dene Attozney, and yet no Uttozney of the Court was me fo: t 

vag ment, Dekendant =_ the Erecutton of it; but only one bo the 
— far ſuch Plaintiff. The Court ſatd, they did not think either of theſe 
Warrant of Reaſons ſ[uffictent to ſet aſide the Judgment, as there was an 


Attorne | them 
— i 1 attomer preſent; fo2 the late Rule has been not to ſet — 2 


tl 


- 
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0 aſide, where there is any Attozney pzeſent ; and Judge Reynolds 
ae ſaid, it is not material whether he is a won Attomep 02 not; 
8 nay, it has been allowed to be good, if he is even Clerk to one. 
. But the Chief Juſtice (aid, in Lozd Prat's Time the Rule 0 
6 was, that the Ocfendant ſhould have ackuallp an Attomep con 
it cerned fo2 him pꝛeſent. However the Court made a Rule upon 
he the Plaintiff's Attozney to attend. 
d . 5 
ly Hopkins and Sir Tho. Jones. 
12 R. Kettleby fnfozmed the Court, that the Plaintiff had ob- How far « 
to M tained a Uerdit in a Cauſe wherein he was Plaintiff Totes _ 
againſt Rich, but that Rich {immediately paid him the Monep, ends =" 
and therefoze Py. Giles Taylor the Attozney never entred up the 
Judgment; he (aid Hopkins had ſince commenced an Action 
ag nſt the p2eſent Defendant, and it would be neceſſary fo2 
this Defendant to have a Sight of the Poſtea upon the Trial. 
_ Therefc2e he moved, that M7. Taylor might either attend with 
the Poſtea upon the Trial, 02 elſe that be might enter up Judg- 
ment upon tt, and Satiskad on accozdingly. But it came out, 
115 the Suit between Hopkins and Rich wag in the Common 
eas; and therefoze the Court ſaid, the proper Application 
was there, to have the Judgment entred up; and therekoze 
could do nothing in it. And as to the Poſtea itſelf, Judge Rey- 
nolds ſald it was no Evidence. 
Selwood and Methlyn. 
ely 9 > a Writ of Erro; out of the Common Pleas in Replevin, What mant 
fo; upon Ocmurrer Judgment was given fo2 the Avowant. or $a 
the M2, Strange now took (everal Erceptions. De ſald in Wy firſt — ; 
up Place, that the Ocfendant had ſet 7 in his Avowpy, that he 
LS. was ſeiled in Fee of a Pouſe, and thereupon by Indenture be- 
-01- tween him and the Platntiff demiſed the Boule, with ſir Acres 
ace thereunto belonging, to the Plaintiff koꝛ a Term of Pears yet 
zich to come. Mow he obſerved, that the Avowzy was tmperfeit in 
ule this Reſpect; fo2 there ought to have been a Setſin alledged of 
| of the (ix Acres, as well as the Houſe; and in that an Avounp dif- 
eral fers from an Acton of Debt. To this Purpoſe is the Caſe of 
ly Silley and Dalley in Salkeld, affirmed in the Houſe of Lo2ds; and 
lo are all the Pꝛeccdents. His next Exception was, that the 
Avowant has let fozth 751. to be due to him koz two Pears and 
a alf arrear; and pet when the Platnttff has replied as to 24 1. 
— of it, that it was not pet due; and the Defendant in his 
ide, cjotnder joins iſſue upon it; he himſelf afterwards enters a 
Once Nolle proſequi ag to that 241. By this, he ſaid, it appears upon 
was the Avowant's own chewing, that he has avowed fo2 moze than 
her ls due; and he obſerved, that a Oiſtreſs is a Thing intite, and 
of that therekoze when the Defendant has abated his Avowzp in 
t Part, he has abated it in the Whole, Dis bores Exception 
the was, that the Judgment is to recover the 41 |. Reſidue pro va- 
-heſe lore bonorum that wcre diſtrained; now he ſaid, this Judgment 
g an could in no colourable Manner be maintained but 1 the 
em Dtatute of x7 Car. 2. cap. 7. which allows the Party to ave 
Wor, 1 
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Vide poſt. 


Iſſue. 


they were of Opinio 


| gun to be due by the Inqueſt. 


What ſhall 
be ſaid to be 
a good Deli- 


very of an 


— ca a  - 


Execution of what hall be in arrear, (inſtead of having a Retorno 
habendo; but he (aſd that Statute og not maintain this 
10 1777 fo2 it p20bides the Jud ment ſhall be fo 
the Arrears of Rent; but in the p2eſent Caſe it is 51). fo2 th 
Gora? of the Goods, He ſatd he did allow, that an Inqnef 
indeed has found the Goods diſſrafned to be but of we aine of 
511. but he thought notwithſtanding; that the Judgment wag 
not era enough accozding {0 the Mozds of the Ack. The laſt 
Exception he took was, that as ſoon as the Demurrer is join. 
ed, ah abſolute Judgment 18 given uod querens fit in miſericor- 
dia; pY 1 that a Wirſt of Inquiry to and then anoeee op 
colute Judgment is given to recover the zul. Now, he kalb, 
the is con -_ to all the Motlons of TUrits of Inquiry ; fo} 


e Par to be p2eſent in Court at the Time the CUrit 
Inqulky is awarded; but here is a coticluſive Judgment 
given firſt, and he is out of Court befoze the Tirit bf Jn: 
ulrp (Mies. Tb the fit of cheſe Excepttons the Court ſaid, 
that this Demiſe being by Indenture e- 
opped the PRINT to take this Exception; which they allowed 
would have been a good one, if the Demiſe had been tn an 
other Manner. To the ſecond Exception they ſaid, that it wa 
frequent fo2 the Jury to und leſs due, than the Defendant 
as avowed fv2 ; but yet the Avowant has Judgment notwith- 
anding ; and theref0}e they could not think that Erception 
material neither. Ag to the third Exception Serjrant Rabey 
ſaid the there was an Entry in x Saund. 195. exaſtly as this ts. 


But the Court ſaid, they did indeed think it pretty unintellt- 
gible, but however the Avowant might move to amend the Re- 
— 4 of the Judgment in this reſpet * Common Jtra 

and then the Tranſcript might be ſet right here. And as t 
the we Exception the Court obſerved, that the firſt Judgment 
was only quod d fit in miſericordia, and that was at Com- 
mon Law. The Statnte has N that deſides that 


rft of Jnquir all go at the Pꝛaper of the Avowant, an 

that a Judgment (hall be given upon that to recover the Sum 

hey fatd this was merely ad- 
tional to the Piocecvdings at Common Law, any the Statute 
ld not tntend to alter any Part of the other; and therekoꝛe they 
id not think it material, that the Þlatntiff was out of Court 

upon the Awarding of the Crit. However the Court o2dcred 
[is Hutter to ſtand over. 


Tiblin and Edſon. 


1 Defendant pleaded a Miſnomer, and the Platntiſf join- 
ed * upon tt. The Plaintiff deltvered a Copy of the 
ſie with a Rule on the Margin to return ft che fourth of 
oyember, but happened not to deltver it till the Tenth. Che 
Bent upon {s took no Care to reveltver the Jſfue at all; 
and upon this the Platntiff ſigned his Judgment. M7. Parker 
9085 now to (et the Judgment aſide. 02 a Rule given to 


rn it on an impoſuble Day, ts the ſame as no Rute at all. 
it ts not a good Delivery of che Iſſue, anſeſs there 1s 4 
ule given. Biit 997. Benton, the Clerk -of the _— 
2 3 


/ 


/ 


Anonymus. 


Certiorari was moved fo2 to be directed to two Juſtices of WhenaCon- 
the Peace of the Coney of Southampton ta remove a Con- — is 

vitton upon the Statute 12 Car. 2. 23, 36, fo; not having , Ke 
ald the Exciſe. The Court ſaid, there were ſeveral Statutes 1.,., how 
hich pꝛovided that Certioraries ſhould not go in theſe Caſes ; far « Certio- 

and they doubted whether this was not one. But upon the rari goes in 

Counſel's ſaying, that the WMozds of the Statute were only, 1 

that no Certiorari ſhould ſuperſede the Pioceedings, he ſubmit- 

ted it, that a Certiorari might go notwithſtanding. And he ob- 

ſerved, that where theſe Statutes intend that a Certiorari ſhall 

not go at all, the Wlozws are much ſtronger, As the oth of 

Ann. 11, p20vides, that no Certiorari ſhall be bzought oz allowed; 

and accozdingly the Court made a Rule to thew Cauſe. 


Knute and Myonet. 


A had been made to ſhew Cauſe, why a Uerdi# ſhould How far the 
not be ſet aſide fo; a Uartance between the Copy of the * — 
Iſſue and the Copy of the Declaration delivered, there being no 9 7 - 
Defence. DSerjeant Darnel now ſaid, that the Gariance was ON lines hos 
the Benefit of the Defendant , _—_ Copp of the Oeclaratton een cho 
latd the damnum to be to 10001. but the Iſſue only to zool. Copy of the 
But beſides, he obſerved, that the Ni prius Roll was agreeable — 
to the Copy of the Declaration; and in ſuch Caſe, he never . Le 
knew any Complaint of this Nature made to ſet aſide the 
Cerdiff, And likewiſe he took Notice, that the Defendant had 
accepted of the Jſſue, and by that Means had watved all Be- 
nefit of this Mature. But the Court ſaid, that would be very 
ard to make a Defendant walve an Advantage of = ©02t 
y accepting of the Iſſue, when he cannot know at the Time 
he does accept it what the Declaration perha gs is. They 
laid, they thought it a general Rule to ſet alide a Cerdit, where 
there is no Defence, upon theſe Exceptions, as well as up⸗ 
on! a Gartance between the Niſi prius Roll and the Copy of the 
Nue ; and accozdingly ſet the Uerdii aſide. 
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Anonymus. 


How far the R. Fenwick moved, that a Pꝛomiſſozp Note of 401. 


| | a | 
Court will but not fo2 Clalue received, given to an Attozney of | 


not procee'! this Court foz Law Charges might be referred to the Depu⸗ 
ry Method fy to ſee what was due upon it; and that upon Jaayment of 
relating io What was due, Pioceedings at Law in this Court might be 
Auornies., ſtatd, De ſatd there was a dire# Impoſition in obtaining the 
Note; and in Fact there was but 201. due to the Attozney 
when the Defendant gave it. The Chief Baron bald, that if 
it had appeared upon the Face of the Note, that it was given 
fo: Law C parges, they might have done it; but here they could 
not; and the only Remedy is to take Advantage of this Jm- 
poſition upon the Trial, 02 to prefer a Bill. But Mz. Baron 
Carter ſcemed at firſt to think that it might upon Motion. And 
to this Purpoſe he mentioned Rhodes's Caſe in Chancery; where 
even a Bond and Judgment was given; and the Court 
looked into the whole upon Afﬀidavits, and this even 
upon a Motion. But the Chief Baron laid, that that Caſe 
was between Attozney and Ellent; and there it might certainly 
be done; but here it was between an Attozney and a thir 
Jerſon. And accozdingly the Court rejeted the Motion , 
aron Carter agreeing, that that might make the Differ- 


cence. 


Smith and Norton. 


HE Sheriff had made a Return of cepi corpus, but would 
When a Rule 1 not _ in the Body, Upon which the J-laintiff had ob- 
is made on « katnen ſeveral Rules upong e Sheriff to bzing in the Body; 
Sheriff A but the Sheriff ſill tooM'FuUt in Contempt; and therekoze 
— „he {he Plaintiff pꝛaped now an Attachment againſt him. But the 
* proper TOUrt Upon hearing the Rules read ſatd, there was not one 
Method to Peremptozy Rule; and therefoe the Motion fo2 an Attachment 
inforce a as irregular at pzeſent. Powever upon M2. Parker's deſiring 
Rule of that then a peremptoiy Rule, the Court granted it, And in ano- 
_ ther Cale they ſaid that Amercements only uſed to be the Me⸗ 
thod-of infoxcing theſe. Rules, but lately they have granted 
Attachments, | 


Fuller and Barnes. 


HE Platntiff had recovered Judgment in the Common 

How far tho Pleas, which on CUrit ok Erro2 was affirmcd tn this 
Court ca- Court. Upon that the Platntiff began to pzoceed by Way of 
„meat an Scire facias againſt the Ball. The Dekendant upon this moved 


Atrorney to 


enter Satis- the Court, that, upon banging in the whole that was Dur, 


- ion upon Pioccedings might be ſtatd, and at the ſame Time produced 


the Roll. an Affidavit, that the Plaintiſt was alrcady much over pald; 


upon which the Court made a Rule then to ſhew Cauſe, And 
now M2. Parker ſatd, that the laintiff Had commenced this lub. 
ſcquent JIzoceeding agatuſt the Bail tn the Common Pleas ; 


4 
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and that therekaze he ſubmitted it, that this Court could not 
(top the 1920ceedings. The Court was very much inclined 
that the Attozney fo2 the Plaintiff ſhould walve this Right that 
he had by Law; but however he was reſolved not to conſent to 
it. Mz. Strange Upon this pzayen, that a Rule might be made 
upon him then to enter SatisfaFton upon the Judgment here 
upon bzinging in what the Maſter ſhould think duc; and he ſald, 
that he believed would induce the Court of Common Pleas to 
ſtay the PNoceedings there. But lo long as the Judgment 
here ſhould ſtand open, he was atrald the Court of Common 
J]lcas would not ſtay the JP2occedings ; becauſe if they ſhould 
(tay them, the Plaintiff would yet be at Liberty to p2oceed here; 
and they would certainly think, that it was as well fo2 the Plain ⸗ 
tiff to pꝛoceed in their Court as in this. Judge Reynolds ſatd, 
that the Court has okten thought of —— ſuch a Rule to 
02der an Attozney to enter up Sattsfatton, but he was afraid 
they could not do it. Powever the Court at laſt agreed to 
make a Rule upon the Attozney to ſhew Cauſe, why all Proceed: 
ings ſhould not be ſfatd upon the Judgment here, upon bunging 
in what was due; and that, they believed would have the ſame 
{T1flucnce upon the Common Pleas. 


Holt and Ward. 


R. Strange having not been able to ſet aſide the Plea, vide ante“ 
that is menttoned befoze, upon Motton, thought p2oper to 208. 


demur to it; and now the Demurrer was argued. No- 
tice, that the pꝛeſent Pierce was by Bill; and therefo2e 
there was no Pꝛetence fo2 the Defendant to have Advantage of 
this Plca upon the Statute of 1 Hen. 5. 5. of Additions. And 
he obſerved, that the pzeſent Title was nothing but an Addf- 
tion to his Mame ; and by no Means ſtronger, than if 
the Ring ſhould create a Cozpozation, and appoint one by Name 
the Mayo? of it, commanding that he ſhouſd be received as 
ſuch, and allowed and called ſo by all Perſons; yet he ſub⸗ 
mitted it, that if a Suit was againſt the Mayo? within the Year 
by Bill in his puvate Capacity, it would not be a good Plea 
fo2 him to ſay, that his Stile of Mapoz was omitted. Pow- 
cver, he ſaid, that was a much ſtronger Caſe, than where a 
Man 1s barely clecked Mayo2 of a Town. Serjeant Chapel on 
the other Stde obſerved, that there was occaſion fo2 him to 
lay very little, becauſe this Caſe was in Point determined fo? 
him in 3 Cro. 224. Chough he did allow, that this Caſe is 
afterwards doubred in Page 542. in that Book. The Court held 
the Plea ta be your in the pzeſent Caſe ; and put it upon this, 
that the Title of Clarencieux is Part of the Defendant's Name, 
and not an Additton to it. Bur in the Caſe = of the Mayo2, 
they lald, that was merely an Dffice; and therekoze was not 
like the preſent Cale. Accodingly Judgment was given, that 
the CUrit ſhould abate, 1 Lev. 248. 
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The King and — 


OME Days ago, when M2. Marſh was in Court, who was of 
Counſel with the }Izoſecutoz, M2. Lacy moved, that one of 
the Judges would be pleaſed to ſpeak to Lord Chief Juſtice 
Eyres, who tried the Caule, in ozder that the Ocfendant might 
ſubmit to a ſmall Fine. Accozdingly Judge Probin repozted, 
that Lozd Chief Juſtice Eyres (nfozmed him, that it was an In. 
diitment againſt the Dekendant fo? ——_ the Cardens of 
the Coopers Company in London, in taking away ſome B2ewin 
CUeſſels, which did not contain full Meaſure, and pet were uſed 
by the Defendant in his Crave of 4 Biewer. But that the Chief 
Juſtice infozmed him [tkewtſe, that it was an olo obſolete Sta- 
tute, which the JIndi#ment was founded upon, namely, the 
Statute of 23 Hen. 8. 4, 7. and that it appeared doubtful ro him 
upon the Trial, whether the UMardens could juſtify taking the 
Ueſleis away, though they might burn them upon the —— 
and therefoze that he thought the Defendant deſerved to have 
but a (ſmall Fine ſet upon him. Sergeant Darnel and My, Marh 
now ſaid, _ the Law was a very uſeful and neceſſary one, 
and that it did not only give the Clardens of the Coopers Cum- 
Baie of the City of London this Power, but extended like⸗ 
iſe to the Chief Officers of every Cozpozation in England, and 
= them the ſame Authozity by the 9th Sect. in the Statute 
hey ſatd likewiſe, that the CCl02Ds were expzels in Tung the 
Wardens Power to take Geſſels away; and that thts J 20((s 
cution was carried on fo2 publick Example. The Court look'd 
upon the Statute , but ſaid they did not know where they ſhould 
end, if they ſhould allow a Judge's Repo2zt to be arraigned; 
and that if the Paſccutoz had any Exceptions to the 
Judge's Direftons upon the Trial, his Countel ſhuuld have 
mentioned this when the Oefendant moved befoze to have the 
Report of he Judge. Upon which Serjeant Darnel ſaid, that 
he was not tn Court at the Time of the fozmer Motion; and 
Mz. Marſh ſato, though he was, yet they had had no Notice of 
the Motion; and therefoze it was not his Buſineſs to ſap any 
hing to it at that Time ; and now without any Thing farther, 
but Notice that the Court will be moved, that the Defendant 
ſhould (ubmit to a ſmall Fine, the pzeſent Matter comes be- 
koze the Court. So that - Cotinſel ſatd, they had had no 
Oppo 28 to apply to the Judge; and therefoze moved, 
that 155 might have now Leave to apply to him; 10 at leaſt, 
that the Detendant might be obliged to talk with the Pole 
cuto?, befoze he ſubmitted to a ſmall Fine; and the Attozney 
in the Cauſe (atd, that he had applied to the Chick Juſtice at his 
Chamber, und that the Chief Juſtice told him he belteved the 
Court would allow the P2oſccutozs their Coſts. The Court 
ſaid, that theſe Objettons to the Repozt ſhould have been 
made befoze the —_ was delivered ; and Judge Probin ſato, 
after that they would never allow a Judge to be attended a⸗ 
gain. The Court (aid likewile that a Defendant never talks 
with the }zoſecuto2 after a Judge's Repozt ; and they would 
2 


Fine only of 6s. 8d. upon the 


—_—— 
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never hear one Part of the Repozt from a Judge of this 
Court, and another from * 15 Accozdingip ſet a 
efendant. | 


Holmes & Ux' and Wood, 


that the ſingle Queſtion fo2 the Opinion of the Court 
was, whether this Aﬀton would ſurvive 01 not to the CUlife. Now, 
he obſerved, that every Þusband has a Right to the Benefit of the 
Skill and Labour of his Mike, and that the is to be conſidered in 
Law merely as a Servant to him; that therefoze as the Conflde- 


the Dugband ſolely can have the Benefit from tt. en as to 
the Erchequer-Chamber Caſe cited upon the fozmer Argument, 
he ſatd, later Reſolutions have been againſt it; and to this Pur⸗ 
poſe he cited the Caſe of Buckley and Collier repozted in 4 Mod. 
156. and 1 Salk. 114. But beſides, pe ſaid, the Plaiſters muſt 
doubtleſs have been p20vided with the busband's Money; that 
— of the Conſideration muſt therefoze have wholly pzoceeded 


om the husband; and — — - by 8³ ror 
i | * 


have the Benefit of a P2omt | 
the Þugband's Ad; to this Purpoſe he applied the Caſe in 
2 Lev. 20. Oe ſaid likewiſe, there was another Reaſon to be 
iven, why the Wife ought not to have been jotned with the 
usband in the pzeſent Acton; becauſe the ſecond Count has 


laid the Pꝛomiſe to be made to the Wife to pay the Þugband fo: 


the Cure; and eſpecially this miſt be bad, as intire Damages 
are given. But M.. Reeves argued on the other Side, that the 
Skill and Labour of the Wife is perſonal to herſelf; and there⸗ 
foze ſufficient to raiſe an Aſſumpſit fo2 her Benefit; at leaſt an 
Caſe in Salkeld ts. far from denying the Erchequer-Chamber 
Caſe to be Law; but indeed the very Diſtinckton is there taken 
between an Aſumpſit in Law; and an — Aſſumpſit. And in 
the Caſe of 4 Mod. the Exchequer Chamber Caſe does not a 
car to have been cited, But beſides this great Authozity't 
ame Point ts ſettled likewiſe tn 2 Cro. 205. And a Caſe equal- 
iy ſtrong with theſe is in 1 Rol. 32. Foſſet and Childer, where a 
Man pꝛomiſed a Woman 101. in Caſe ſhe would not oppoſe her 
Dugband in levytng of a Fine; and yet in Arreſt of Judgment 
it was allowed, they might both join in b2inging the Acton. 
Then to the ſecond Serre he ſaid, the Court will intend 
every Thing in Favoyr of a Gerdick; and it may be ſuppoſed 
therefoze, that the Wife pzocuted the Plälſfets of a Friend, and 
not with the Husband's Money. And he ſatd the Caſe in 2 Lev. 


does not warrant the Exception; fo2 there the Clothes that 


were tozn, were laid to be 9, and confequently they Ly: 
Bös been the Property of the Pugsband. Then as to the la 
bjeFton, Mz. Bootle juntoz, nave an Anſwer to it, that there 
are many Inſtances, where a Man can b2zing an Adlon upon an 
Aſſumpſit, and pet he can receive no Benefit from it; as if A. 
p2omiſes B. to pay Ca Sum of Monep, it has often been dex 
8 t termined, 


„ 


ration muſt be conſidered merelp as moving from en — | 


R. Filmer now argued again fo2 the Defendant, and ſad, vice -5. 
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termined, that B. moy Dug an Afton upon this Aſſumpfit og 
well as C. The Chief Juſtice and Ju. Reynolds ſaid, that fo: 
their own Part, they thought it a fundamental Rule, that a 
Dusband had a Right to the Benefit of the Skill and Labour 
of the Tlife, and that the Cite therefoze could not ſuppozt an 
Aſſumpſit upon it, And as to all the Points they inclined fo? the 
Iletntiff, However, Ju. Page abſent, it ſtood over. Salk, 639, 
nd afterwards in Eaſter Term Judgment was arreſted, 


The King and Acton. 


When a Per- HE Defendant having been bzought up by Habeas Corpus, it 
_— appeared upon the Commitment, that the Defendant was 
by Habeas charged generally with the Purder of one Crane. My. Strange 
Corpus, how fuld, that he had got Copies of the Infozmattons taken befoze 


far the Court the Juſtice at the Time of the Commitment, by which it 


13 dant, and that the only Foundation fo2 committing the Defen- 
dant fo murdering him was, that he put him into a Place, 
called the Strong hold, and by Occaſion of that be died. De ſatd, 
the Copies of theſe Inkozmations were given by the Juſtice of 

How far Co- Peace. But to ſhew, that the Clnfitnels of this Place could 

pies of In- not be the Deeaſion of Crane's Death, they had Affidavits to p20- 

3 duce, that the Defendaut had already been tndfcd fo2 the Mur⸗ 

« Juſtice of der Of four other Perſons, by — them into this Place; it 

10. ' Peace ſhall was fully proved, that they were all put in; but yet the De- 

| not bo al. fendant Has been already acquitted upon every one of them. 
0 lowed to be But beſides he obſerved, it was plain, there hos been a Delay 
q read in this Proſecution , this Commitment bears Date the third of 

If September; the Defendant has ſince been indicd and acquitted 

N. fo2 all the other Fas; but has not yet been indicked fo this. 

1H Fo2 which Reaſons M2. Strange moved, that the Court would 

1. allow the Defendant to be batled. But the Court ſatd, that it 

i. | was a Pꝛocceding tnttrely — ———— to lay befoze them Co- 
lf * pies of Jnfozmations of this Sozt upon ſuch an Occaſion ; that 

1 Evidence of this Sozt was only to be laid befoze a Szand Jury; 

1 and therefoze refuſed it to be read. They ſatd too, that the Oe- 
| fendant had not yet lain long enough to intitle him to be batled 

4 foz Want of Pꝛotecution; and therefoze refuſed to ball him in 


the pzeſent Cale. Salk. 104. Skin. 683. 


The Vill of Appelthwaite in the Pariſh of Windermore 
ver. The Vill of Hartſop and Batterdale in the Pariſh 
of Burton. 


vide 209, M* Fazakerly came now to ſhew Cauſe. Þe ſald the Body 
of the O2der recites only, that the laſt Settlement of the 
— removed is in Appelthwaite, and not ſaid in the Gill of 
ppelthwaite; and therefoze there was no Occaſion to intend that 
Place to be a Gill; it might as well be a ſingle Houſe, going 
under that Name; and therefoze it did not appear 12 

I 


will not =l- would appear, that this Crane was a Pilfoner to the Defen- 
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Order, that the Place is within the AF. But he ſaſ(d if he 
ſhould admit, that Appelthwaite was a Gill, and that therefoze 
the Aill need not to have received the Perſons ſent to them, as 
the Ozder was not directed to the Overſeers of the Gill; yet 
when they had received them, he ſubmitted it, whether they 
were not obliged to keep them. De ſaid, if an Dider was di ⸗· 
recited to the Pariſh of A. generally, and the Parich received the 
Perſons ſo ſent to them, he did not ſee why the Pariſh of A. 
were not bound to keep them, though the ©O2dcr was not dire 
ed to the proper Officers, De obſerved, that it was a known 
Law, that if a Juſtice of Peace direts his Warrant to a p2t- 
vate Perſon, and the Party, whom the TAarrant concerns, 
ſubmits to it, he cannot afterwards complain. that the Warrant 
was mil directed. The Court ſatd, that Appelthwaite cannot be 
intended to de a ſingle Houſe; fo2 then the ©2der could not 
have charged that Place with the Receipt of the Poo. But 
they ſald it muſt be intended to be a Citfſ. They then obſerve, 
that the JIarltament has appointed particular Perſons, whom 
Orders ſhall be direcked to; and that therekoze every MIC-d1- 
retton makes the ©2der* bad in ttſelf;, and conſequenrſy no 
Acquieſcence under it could make it good. Accozdingly the 
Court made the Rule abſolute foz quaſhing the Ozders. Salk. 


176, 247. 


Anonymus. 


Ta Dlaintiff's Attozney ſent the ayer: Book to the De- How far « 

1 fendant's Attozney, at Ten o'Clock at Night; and by Cen ber be fall 
the nert Yozning the Defendant's Attozney joined in Demurrer, % % 
and came to the Ploinf' Attozney to pay him fu2 the Paper» joagwent 
Bock. But the Plaintiff's Attozney ſald then, that he bad (ent for nor 
his Clerk already to ſign Judgment. However the Defendant's paying for 
Attoznep left the Money to2 the Paper Boak upon the Desk, “er. 
though the other refuſed to accept it. And Mz. Benton fnfo2m- “ 

ed the JIlatntiff's Attozney, that he had ſigned his Judgment re⸗ 

gularly; ko; the Defendant's Attozney was obliged to have 

joined in Demurrer that Night the Paper-Book was ſent him, 

02 at leaſt very early the nert Mozning. But the Court 

thought the Judgment a little too Quick; accozdingly referred 

it to the Paſter. 


Pulton and Heath ver. Farrar. 


HE Defendant had a fozmer Cauſe in this Court, wherein How for « 
he was Plaintiff, and one Bateman Umphry Defendant ; —— on 

and in that he was ſerved with Notice. that the p2eſent Plain 4 f be r. 

tiffs, who were two Bailtffs, would juſtify as Bail; and one of ,.4c4 be 

them ſent him a Letter, that if he had any * to ſay to Reaſonof his 

them, they ſhould be at the Coffee-houſe, nert Weſtminſter- Hall wading the 
ate the Mozning they ſhould juſtify. The Defendant attended — ot 

the Potion accozdingly; and as ſoon as they had jufſified, and 

the Defendant went vut with them to Weſtminſter-Hall wt 

| pꝛocure 
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 giſter into an Of Regiſter was fo2 Life, and ererciſable by the Regt 


pꝛocured him to be charged with an Aion at their Duſt of 1061, 
Apen thts Matter the Defendant moved now, that the Platn- 
tiffs might anſwer the Matters of the Oefendant's Affidavit, 
fo? arreſting the Defendant when he was attending the Bu- 
line(s of this Court. And the Court made a Rule acco2dingly, 


Birk and Leek. 


vide 210. M* Reeves now ſaid, that this Caſe ſtood fo? the Reſolutſon 


of the Court. The Chief Juſtice ſaid, that they were of 
Dptnton as to the firſt Exception, that there was no Ulartance be- 
tween the Oztginal and Dcclaratton; and as to the ſecond Ex- 
ceptton, they relied upon the Caſe of Rowing and Lozd Car- 
teret. Do affirmed the Judgment. | 


Anonymus. 


— — 0 R. Reeves mobed fo? a Mandamus to be direcked to Dꝛ. Ward, 
will tie, VI Judge of one of the Archbiſhop's Courts of York, fo ad. 
er hümle 

Office, 02 N the Cuſtom of thts Place has been, that the Oepu- 

427 e won in by the Judge of this Court, though the 

cputy ts only at Pleaſure. Pe cited the Caſe of the pou 

ration of Bedford, where a Rule was made fo2 ſhewing Caule a 

Term 000 ago, why a Mandamus ſhould not go to abmtt the 

Deputy-Reco2der, and yet the Deputy was not fo2 Life; Lo2d 

Bruce was the Recozder, and he indeed was fo? Life. Mz. Ma- 

. ſterman (atd, that Caſe was ſo; accozdingly the Court made a 

Vide poſt Rule to ſhew Cauſe; but they ſaid, they muſt hear the other 
Ide. . 


Jones and New bank. 


R. kettleby moved yeſterday, that a Rule might be made 
to ſtay the Plaintiff's Pioceeding upon a ſecond J2otice 


How far the 
Court ſtays 


eee of Trial, till he had pald the Coſts of the fozmer Notice. The 


tice of Trial, Court ſald then, that the old Rule was to grant theſe Motions 
rill the Colts only in Cements; and upon that asked him what his Action 
of « former was; but MY}. Kettleby not being tuſtcufed in it, the Court oz. 
bold. nered htm to move it again, He now ſad, that he had not yet 

ſcen his Attoznep, and thercfoze could not inkozm the Court 

what the Afton was; but he would ſuppoſe it to be an Aſſumpſir, 

one of the ſtrongeſt Caſes againſt him, and vet he ſubmitted it, 

that by the Rules of the Court he was intitled to his Wotton. 

Pe (aid the Court made the ſame Rule in the Caſe of Smith and 

Lideot, Paſch. 1 Geo. 2. he Court ſcemed inclined to think, 

that lately thep had gone farther than the old Rule. But then 

they told 997. Ketrleby, he was fill irregular in not having an 
Affidavit, that he hav demanded the Coſts of the * 

1 WHO 
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M2. Kettleby (atd, it was true he had not ſuch an Affidavit, but 
he had one, that they had made ſtrick Search fo2 the Plaintiff, 
and could not find that there was ſuch a Perſon in the CUo21d. 
Thercfoze he moved upon.tiis Affidavit, that a Rule-might be 
made upon the Attozney not to-p20ceed without paying the Coſts 
of the fozmer J2onſuit himſelf. The Court ſatd, ſuch So2t 
of Wotions are frequent on the other Side of the Pall, but 
they did not know they had gone ſo far on this. Upon this 
Sericant Girdler ſald, that he himſelf was cancerned in a 
Cauſe of Newman and Royce in Lozd Chlef Juſtice Prar's Time, 
where the Court made a Rule, that Proceedings upon the ſe- 
cond Notice of Trial ſhould be ſaid, till the Plaintiff 's Atto2» 
ney paid the Coſts of the firſt; and this was done upon an Afi 


davit, that the Plaintiff was beyond Sea. -Acco2dingly the vice poſt 


Court made a Rule upon the Attoznep to ſhew Cauſe. 
Caſtel and Bambridge and Corbet. 


R. Kettleby and M2. Strange moved now, that the Defen- Vide ante 
dants might be diſcharged fo2 a Diſcontinuance in the“ 


Proſecution. The TUrtt of Appeal, they lald, was returnable 
the third Day in the Term; Iſſue joined of the ſecond Dap, but 
entered as ot the firſt ; but yet they had an Affidavit to p2zoduce, 
which was made but two Days ago, that all this while they had 
not taken out a Venire. They ſad, if the Fat was ſo, this was 
a Diſcontin uance; and the Caſe of Bradley and Banks cepoxted 
in 2 Cro. 283. Yelv. 204. is in Point to this Purpoſe. M2. 
Reeves on the other Side p2oduced a Venire, teſted the firſt 
Day in Term, and returnable to Day, which was Quindena Mar- 
tini, Mz. Kertleby and M2. Strange then looked upon the CUrſt, 
and found upon the back of it, that the Writ was made out 
the 2d Month of our Sheriffalty; by this they ſaid it appeared 
the CUrit was made out in the Month of November fo the She- 
riffs of London were appointed in October; and therekoze here 
was a long unneceſſary Interval of Time between the Return 
of the Appeal and the _— out the next immediate Pꝛoceſs. 
This 7 oo appeared too, from the Venire's being under cove 
Seal of the Court the twentteth of this Month. But the 
Court ſatd, the Caſes relied upon by no Means warranted 
the pꝛeſent Exception; fo2 there the next Pꝛocelg was teſted ſe- 
ven Oays after the Return of the firſt, Put here it is teſted 
the very ſame Day. And, they ſatd, no Inſtance could be given, 
they belteved, where it was held, that the next Pꝛoceſs muſt be 
taken out aſtually the ſame Day with the Return of the firſt, 
The Dekendant's Counſel then took an Dbjetton, that at leaſt 
the Venire ought to be returned on the firſt pꝛoper Return-Day, 
and that was Craſtino Martini; but the pꝛeſent TUrit is returnable 

uindena Martini. Mz. Reeves an[wered to this, that there is a 
K zecedent in Raſt. 47. exatly as this is, and upon that he re- 
led. And upon a fozmer Motion when a Complaint was 
made againſt the Appellant koz not having had a Return of 
her Venire ag ſoon as ſhe might, Mz. Taylor, the Attozney laid, 
that the Reaſon was, becauſe there was kozced to be a Return 
ofa great many Jurozs upon the Panel. The Court ſaid, this 
wiv a Point, which very well 8 to be (poke to, and 1 
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Vide poſt. 


Vide ante 
143. 


How far a 


ms 


ſer forth in 
Pleading. 


Performance [ ny red "ito a Bactety with certain other 
Che del 
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foe deſired, they m ttenden with P2ecedents, before t 
Hud ove? t 15 me "The Defen Pe inktkg, that hey 
arguin of t efared rather 


Point 1 onthe be ſome Delay 
Abe t, 14 Po [ upon t ** as toon as they could, 


But then their - Coun el Ll Return to the Venire 
might be filed, ap it wag now in Loom, ut the Court ſaid, [the 
8 was forth in vp the Bhrpole. it's Attozney, and not by 

ticular th 


the Sheriff ſoz is par rpoſe, to ſhew, that they h 
t been n ent in the Proceeding ; and beſides the © 21 


has the 11 . ay to maße his Return in, and they could not 
tell but he might have Occaſion to alter it; accozdingly the 


Court did nothing tn it. 


Selwood and Methlyn. 


* Cauſe came on now in the Paper again. The Octfen- 

dant had obtained a Rule fo? ſhewliig Cauſe in the Com- 

mon Pleas fo2 the amendment ; but the Court ſaid, there 

was no Dccaſton to apply there any farther, they themſelves 

could 1. the 1 as 1 if there was any Dceaſion 
üdgment ig fo 


ko it; and "ne a efendaint they could 
4 ' tve = one fo} the Pla ntif, This, they (ald, 


was d ney 1 Sloper's Caſe. But in the p2eſent Caſe 
8 % farther Conſideration they thought the Judgment, as gt- 
was good already; ſo affirmed the Judgment. 4 Mod 127 


l «lk $3, 262, 401, 380, 632. 
Kenfeild and Bambridge. 
Tubs 


ebt upon Bond, the Defendant craved Oyer of the Con- 
which appeared to be, that whereas the Dekendant 

Ie Pete and a 

8 Dociety was lodged in the Detendant's 


Dan 15 adaut ſhould delive up the Cheſt, when 
the Bajo! Soctety ſhould demand it of him, then the 
Oblie atton would e he voip. "and then pleads Perfo2 mance of the 


88 * \Fenerally this Plea the Plaintiff * 


vecgule | ticular Perkozmance of the Con⸗ 
"Bos not fet 98. And Mi. Fazackerly now demand 


bim. M2. Strange did not attempt to 


ment ko 
( 1 K Wet d Ke at the Oefendane had not joined 
Nee e 
N31 Fazackerly ( bat 


then they would fig their Judg⸗ 
want of a oinder in Demutrer. Witt Pz. Strange 


d. har the Pian > mad bo gaben. kur id was his 

0 i Fae. ore to e pradichus Dfondons ſimillter, 
Ys 90 * e. And chen, he ſald. 

90 re and he 


whe ayer Boon 
ran to it, he my 15 
1 el the Pl en mig mend. Tho Court 
. 8 it was t Is ey could? io uo ug either upon 
Demutrer, oz foz. want of jvining init. And as to the 
npning it, the Parties muſt do 1 eh tan, won cver tie nert 
g 


ebe le; und in that Caſe ; 
he gn Su 


n. t auſe ſtgod in the Paper agata, and then upon 
Mi. Fazackerly's pꝛaving Judgment, the Court gave it. = 
4 Y 


. 
* 9 a. as —ꝑ 
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: Pyle and Grant. 
. 1 * was an Appeal of Murder; the Defendant had had How far che 
© Judgment of Death pzonounced agatnſt dim upon a fozmer -ov'e -il 
e Indläment; but received the King's Pardon. z. Reeves UPON pern in an 
| a foztmer Wotton allowed, that his Majeſty's Pardon would Appeal for 
| not be a ſufficient Foundation foz the Court to ball the It» Murder. 
ﬀ vant ; becauſe Ats of Mercy of this Sozt are man {mes 
t ſewn, though the Fai is paſpablp clear; but pet in te pens 
e Caſe, he hoped he ſhould be able to ſhew, that the Edidente, 
upon which the Pziſoner was convit#ed, was to the Dilſatt 1* 
tion of the Judge who tried him; and that e e 
a good Foundation fo2 the Court to exerciſe this d rettonlaty 
Power ; and accopdingly he moved, that one of the Jud 
n. would be pleaſed to ſpeak with Baron Commins, Who tried The 
— [2ſoner, to repozt what the Evidence was. The Court b 
te ſowed that he ſhould; and 8 Judge Probin nol ſtate 
Ti the Evidence peciallþ as it was; and ſal roar Baton Com- 
on mins concluded unon the whole, that (t was fuc , as he thought 
ld the Jury would have acquitted the Pziſoner upon ; but pet 
Id, when the Jury had b ougyt him in gore N he p20nounced De 
iſe tence cf Death agatnſt him, and ozdered him to be executed within 
gt a Month ; however, that he ought he might be batled. But 
27 Judge Probin (aſd, that he astzed the Baron, whether upon the 
whole he was ſatisfied oz diſſatisfied with the Uerdit; and he 
could get no forther Anſwer from him, than in the Manner he 
had mentioned. Py. Reeves upon thts, without any Thing fat- 
ther, pzayed, that the Oefendant might be balſed. 2, Forte« 
on⸗ ſcue on the other Side ſaid, that oe belteven there wete no In⸗ 
int ſtances to be given, where the Court has bafted a Defeidant in 
J d a Dult of this Nature, unleſs he had been acqutrted gpon an 
t's Jndi#ment befoze, oz effe Delay 02 Mallee could be ſheun ff 
hen the Pꝛoceedings upon the Appeal. Ve ſald, the p2eferce We- 
the thod of applying fo2 a Judge's Report was very new; there- 
the fore he hoyved upon that account, as welf ag becauſe ft was at 
urg leaſt doubtful whether the Defendant was not guter of Hur der, 
on- that the Dekendant ſhould not be admitted to bafk. 957. Reeves 
nd⸗ ſaid, that he ſhonld make no Obſervations upon t ozt, bitt 
to lcave it whelly to the Judgment of the Cotte. He fad, he would 
ned take it, as My. Forteſcue htmſ(ef has allowed it, that the Caſe 18 
ent. duubttuf ; but be fabmifted it, that that would be a Reafon a 
ig the Court to bail tn the pzeſent Cafe. pe 516 40 ff the C 
inge had been, that the Fact was ſtated fo upon t Ae as that 
518 it was don“ tfal, whether it was a Murder in the De 
irer, not ; and — Demurker the Coat thought proper o con 
ald. of it a little; that he ſaubmitted it, would de a Re to bat! ; 
» be aud the pzeſent Caſe and that, he ſary, were much the kame. 
raft But beſides he took Notice, that the Eurit of Appen was re- 
Hurt turnable the firſt Darin Term; the Return did not come in tt 
won the Middle 0; tt ; all this while the Appellant never called fox 
Uthe a Return; fo that, he kfatd, there was a plain Defap in the | 
nert Dutt. But the Court fetd, that the pzeſenr Method! mncey | 
zpon new of applying fox a Judge's Repo2r in Cafes of this | 


ture 


2 eee : 
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ture; and therefoze they thought it ought to be uſed with a 
treat deal of Caution; and in no caſe to be allowed, but where 
he Judge repo2ts the Clcrdi> to have been contrary to Evt- 


dence, 02 at leaſt that he was not ſatisfied with the Gerdick. 


Now, they ſatd, he has not repozted this, and his ozdering the 
Duſoner fo2 Erecution is a Fat manifeſtly ſhewing, that he 
thought the Gerdic right. The Chtef Juſtice ſatd fo2 his own 
port, that the Circumſtances of the Evidence ſtated upon the 

epozt would have induced him to have ccrtificd that he was not 
ſatisfied with the Clerdif ; but as the Judge would not affirm 
ſo much, the Court ſaid, they did not think there was enough 
repozted to ball the Puſoner. And as to the Oemurrer, the 
Court ſatd, they ſhould not have thought that ſuffictent, unleſs 
the Court had been of 1 ſoz the Defendant, and the Ap- 

ellant pꝛaped a Day. Then to the laſt Matter, they ſatd, the 

efendant might have come in voluntarily the Day of the Re- 


thrn of the Appeal, and demanded the Plaintiff. So the Ap- 


prion might have come at the Dav, and arraigned the Defen- 
ant; in either of which Caſes the Court will pꝛonounce Judg- 
ment, if the other Side does not appear. But in the p2eſent 
Caſe, the Oefendant did not appear, no moze than the Ylatn- 
tiff; and therefoze He could not take advantage of thts Matter. 


* Accozdingly the Court refuſcd. to bail the, Oekendant. 1 Salk. 


64, 455. 


potter and Layer. 


What ſhall aa | HE Ulidow of Chriſtopher Layer being ſeiſed of certain 


a Will, what 
only '« Decd 


of Appoint- ke voked, and new Uſes to be declared 


: Copyhold Lands ſurrendered them to the Ciſe of herſelf 
fo Like, with ſcveral Remainders over, ſubjet nevertheleſs to be 

| by any Teed oz Will that 
ſhe ſhould make, ſubſcribed in the P2eſcnce of thee Witneſſes b 


ſometime after ſhe did erecute an JInſtrument in the P2eſence o 


thiexe Mitneſſes, and thereby limited the CIſes to the Defendant 
and his Heirs after her Death, which Defendant was her Son 
and Þetr. ſoon after this ſhe entered into Marriage Arti. 
cles with the Platntiff, and covenanted foz herſelf and her Heirs 
to ſurrender the Lands in Queſtion within two Pears after the 
Marriage to the Ciſe of the Plaintiff fo2 Life, the Rematnder 


to herſelf fo2 Life, the Remainder to the Þcirs of the us: 


band, and to do this by a pzoper Conveyance ſigned in the 
eſence of thzee CWitneſſes, accozding to her Power. The 


l 
GE. accozdingly took Effe#, and within the two Years 


ſhe did make a Surrender accozdingly by Deed ſubſcribed in the 
's eſence of two CUitneſſes ; but this Surrender p20ved an inek⸗ 
equal one. The life died; the Iefr entred; and a fo2mer 
Bill was bzought againſt htm by - on Jlaintiff to deliver 
up the CUritings. In that Bill the Citle he ſet up was under 


the Conveyance ſigned in the Peſence of two Witneſſes, as 


being a poor Crecution of the JIcwer of Revocation ; and 

watved the Surrender. The Octendant pleaded to that, that 

the Inſtrument ſubſcribed -in the Jzeſence of thiee Witneſſes 

was a Deed of 4 —— in Favour of him ; and that 

thereby the Power of Revocation was executed. And at the 7.— 
> | | 
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Time demurred likewiſe to the Sill, it appearing upon the 
Face of it, that the Plaintiff had nat a Title; bis Conveyance 
being not erccuted with the pzoper Circumſtances. Accozding- 
ly that Bill was diſmiſſen, The Plaintiff now b2zought a new 
one, and the Paper of this Bill was, that the Covenant in 
the Marriage Settlement might ke carried into Execution; and 
that the Dekendant he Þt cither be campelled to make an effec⸗ 


tual Surrender to the Platntiff by Deed ſubſcribed in the Pie⸗ 
ſcnce of other CUlitneſſes to the tles mentioned in the Cove⸗ 
nant, oz elſe that a luffictent Security may be made to him in 
ſome other Way, as the Court ſhall appoint, The Defendant 
vut in the ſame Plea as he did befoze, and likewiſe the lame 
Demurrer. This Battcr was argued naw at the Chancelloz's 
Houſe, and the Attozney General and Pz. Wills were Counſel 
loz the Defendant, and the Sollicitoz General and My. Lut- 
wyche f02-the Plaintiff. As to the Plea the Plaintiff's Coun- 
ſel urged, that the Inſtrument ſet up by the Defendant was a 
CLill, and not a Deed of Appointment. And this, they lald, 
appeared by ſeveral Clauſes in it, as by its being called a Will, 
by CUlo2d Deviſe 4 uled in it, and by en the Aſeg to 
the Ockendant after her Death. And a ſtronger Caſe of aCUill 
was cited out of 1 Mod. 11). yt this was fo, they ſaid the De- 
fendant then claimed merely as Peir at Law; and he muſt be 
bound accozding to the Intention of the Covenant to erecute an 
cffrctual Conveyance. They ſaid they myſt allow, if a Perſon 
by any Conveyance erccutes a Power 3 has, and does not 
oblerve the oke Fozms attending the Execution of it; a Con- 
vepance of that Sozt can no moze be good in Equity, than it 
is at Law, But they obſerved it was manifeſt on the other 
Hand, that where a Covenant is made to execute a Power; 
and the Power is not duly executed in Purſyance of it, a 
Court of Equity will give Relief, and ozder the Party oz his 
Repzeſentatives to erecute a onbevance accoꝛding to the Na. 
per Circumſtances required. And this they ſaid was Loꝛd Co- 
ventry's Caſe, The Chancelloz ſald, the Matter of the Plea is 
puper to be conſidered upon the Dearing of the Caufe, and 
then it will be pzoper to determine whether the Inſtrument is a 
(Ul 02 Deed of Appointment; acco2dingly 0zdered the Plea to 
ſtand fo2 an Anſwer, and the Oemurrer to be over-ruled, 


Nightingale Executor of Sir Robert Nightingale ver. Dodd 
Executor of Chamberlayn. 


. Bohun had been ſubpona'd to anſwer certain In- How far « 
terrogatozies in this Cauſe, whether he had anp 4 n Bull 
Dealings with Sir Robert Nightingale 02 992, Chawberlayn, fuld nete in 
upon what Account thoſe Deaungs were. Bohun demanded Fquity nor- 
—— upon this, whether he was obliged to apſwer theſe wichtanding 
utertrogatozies; becauſe the Execute of Dir Robert Nightingale 9 
had befoze baought a Bill again Bobuo, and by Decree Bobun rege 
was obliged to account with him, which account mas now de the Caule. 
pending. Now 97. Verney urged, that theſe Tuterrogatozies | 
blaialy concerueÞ the (Uitueſs n Intereſt; fo2 be would be. — 
uu 


. 


1 
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liged by this Means to confeſs the whole State of the Account 
between Sir Robert and him. And this he obſerved, was a di. 
ret Artifice; fo2 in a fozmer Cauſe Str Robert's Erecuto 


brought his Vill jointly agatnſt Chamberlayn and Bohun; he 


could not there gain his Purpoſes upon Bohun ; now the Erecy- 
to? bzings a freſh Bill againſt Chamberlayn only, and dꝛops Bohun, 
and thus by a Side ind are theſe Matters, which Bohun had 
been eramined to upon Jnterrogatoztes befoze to be erq- 
mined into upon Interrogatones again. He obſerved that it 


was a ſettled Rule, that no TUittneſs ſheuld be eramined to a 


Matter, that concerned himſelf in Intereſt, Oe did allow, that 
＋ ſpeaking a Demurrer of this Nature muſt be verified 
y Affidavit; ut there could be no Reaſon fo2 it in this Caſe; 


becauſe the Matter of Fat appears upon the Recozds of the 


Court; and tboſe he hoped ſhould be allowed to read. De ſain 
he vid allow too, that a Witneſs could not refuſe anſwering 
becauſe the Tnterrogatozfes are fozeigu and impertinent; but tit 
the pzeſent Caſe, he thought there was a Neceſſity fo2 doing it 
on Account of his being intereſted in the Queſtton. The At- 
tozney General on the other Side ſald, that it was not ſo much 
ag once (aid in the CUiitneſſers Demurrer, that it would be 
a Pꝛejudice to him to anſwer; he only refers to the Aas of the 
Court, and appeals, whether it does not appear by them, that 
it muſt be to his Pieſudice. De obſerved too, that every De- 
murrer muſt contain in itſelk (uffictent Matter, and fs not to be 
ſuppoꝛted by Matter dehors; he lald, by the ſame CUay of Rea- 
ſoning that the l in the other Cauſe might be 
read, the very Anſwer and all the other Pꝛoceedings might; and 
that would over-turn the conſtant Courſe and Method obſerved 
in Things of this Nature. Beſides in the Raten Caſe he ſatd 
there really could come no Damage to the TUttneſs, a general 
Queſtion ts only agked him what Sozt of Dealings he had with 
the Defendant 02 Sir Robert Nightingale, and not a particular 
one, what the Individuals of thete Accounts were, b Verney 
urged in his Reply, that the TUitneſs muſt —.—4 be ob- 
liged to Diſcover the Individuals of his Ocalings etween 
Sir Robert and M2, Chamberlayn. De ſaid, upon a Bill bzought 
againſt a Man, he muſt allow, he would be obliged to anſwer 
upon Dath; but there he has the Aſſiſtance of Counſel to dꝛaw 
his Anſwer ; whereas in the pzeſent Caſe he ts fnttrely unguard- 
ed. The Chancello? ſatd, as to reading the Jnterrogatozies in 
the other Cauſe, he thought he might well allow it ; accozdingly 
many of them were read. But as to the Demurrer at laſt he 
thought pꝛoper to over-rule it; and dente 02dered the Tlit⸗ 
neſs to anſwer. But becauſe the Reaſon of this Caſe depends 
upon the particular Circumſtances of it, it may be neceſſary 
perhaps to mention the particular Ctreumſtances attending it. 
Dir Robert Nightingale going to the Eaſt-Indies, intruſted from 
Time to Time Chamberlayn and Bohun with ſeveral of his Ek. 
feks. Co have an Account of which his Erecuto2 after his 
Death bzought his Bill — them both. Bohun bzought his 
Cross- Vill to have an Allowance fo2 ſeveral Matters, which he 
had tranſated fo; Sir Robert, and on both Cauſes he was decreed 
to account, and to deltver all Books and Papers yoo 
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thereto on Dath _—_ a Maſter, and to be examined on ſuch 
Matters as the Yaſter ſhould think fit, Chamberlayn put in 
thee inſufficient Anſwers, and in his Fourth ſwoze, that the Ef- 
fets of Sir Robert Nightingale were ſo intermired with his own 
og that he could not poſſibly render an Account of them. The 
Chancelloz on the Hearing of that Cauſe being of Opinton, 
that the Plaintiff could have no moze from Chamberlayn than 
his poſitive Dath, unleſs he could by Witneſſes aſcertain the 
Effets of Sir Robert: the Plaintiff filed a Bill now againſt 
Dodd the Erecuto2 of Chamberlayn only, in oder to have the 
Benefit of Bobun's Teſtimony againſt htm. Now the Chan- 
celloꝛ upon the Hearing of this Cauſe ſatd, that it was a Right 
which the Plaintiff had to purſue the Effeits of Str Robert 
whereſoever he could find them; and that as he could get no / 
Sattsſadion from Chamberlayn by his Anſwer, it was a p2oper 
Queſtion to ask Bohun, whether he had not recetved any Effects 
of Sir Robert Nightingale from Chamberlayn, and that this was 
allowable in O2der to charge Chamberlayn, notwithſtanding 


hereby Bohun might poſſibly charge himlelf, Salk. 283, 690. 
i Vern. 165. 


The King and Hill. 


M“. Forteſcue moved fo; an Inkozmation againſt a 'Bafliff fo2 How far the 
carrying a Perſon, whom he had under an Arreſt, to 1 55 granrs 


Informations 
againſt Bai- 
liffs. 


Ale-houſe againſt his TUtll; this being an Dffence againſt et 

late Ait of Parliament, paſs'd in the laſf Seſſions; and this 

2ayed notwithſtanding the Pioteſs was out of the Common 
Pleas. De (aid, he did allow, that there was a Clauſe in the 
Statute, which gave the Party injured a Liberty to pzoceed in 
a ſummary Method, by —— to the Court out of which the 
Pooceſs flies; but he ſubmitted it, the Party had a Right to 
wave that Liberty, and to p2oceed in the ozDinary Courſe of 
Juſtice notwithſtanding. The Court ſaid, that might be a 


Matter proper to be conſidered of; ſo made a Rule to ſhew vide pot 
Cauſe, 1 Salk. 45, 460. 


Addey and Hutchinſon. 


1 fe IS was a CUrit of Erroz upon a Judgment in the Com- What mall 
mon Pleas; Tant of an D2tgtnal and CUarrant of Atto: — 
ney was afligned foz Erroz, The Defendant came in gratis %% Error 
without any Pꝛoceſs, and pleaded Inſtanter in nullo eſt erratum. hich is af. 
M1, Gill ſatd that by doing this the Defendant has confeſſed G2ned upon 
the Errozs, fo2 e has thereby prevented the Plaintiff from ta- Record. 
king out a Certiorari to verifp them. Pe laid _ were two 
Cales in Salkeld 267, 268. in Point to this — + And there- 
ſoze he hoped the Judgment ſhould be reverted. 14 the 
Court accozdingly did. And 1 nert Caſe being of the ſame 
Nature the Court reverſed that Judgment likewiſe. 6 Mod. 


206, 236. 


Pyle 
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What ſhall be 
ſaid to be a 
good Lecha- 
ration in an 


AQion 
brou ht a- 


pain a Car- ct tO 


ier. 


kation, and therefo:e it appears upon the Face of the 9 


ever they might adjourn the Jury from that 


Pyle and Grant. 


R. Reeves moved now, that _— might be a Trial at Bar 
in this Cale nert Term. M2, Forteſcue oppoſed it upon 
an Aſndavit, that the Appellont's Circumſtances were ſo very 
(mall, that lic could not bear the Charge of it. De ſatd too 
neut Term was an (ſſuable one; and therefoze by the Rules of 
the Court, the Trial could not come on then. But the Court 
ſatd, the 1 Rule of the Court was, that Appeals ſhould 
be trted at the Bar. They did allow, they might be tried at 
Niſi prius; but in Experience they never knew one tried there, 
They (a1o Suits of this Nature are ſtiled in the Law-Books 
Sults of — and not of Satisfation; and therefoze the 
Circumſtances of the Appellant were out of the Queſtion. In 
Bowen's Cale and Slawterford's Caſe the Circumſtances of the 
Uppellants were in all viſible Appearance e _ low; but = 
the Court there would not allow this oy ent of any CUetght 
and voth were tried at the Var. The lecond Inducement the 
Court thought likewiſe as immaterial as the Firſt; — in a 
Cale of this Mature. thep ſhould certainly allow the Trial to be 
nert Cerm. Die the Trial was appointed fo2 that 
Time. Che Court then began to conſider of a 8 conventent 
fo} it, The Venire, they ſaid, muſt be teſted the firſt Dap of 
i gs Term, when the Crit of Appeal was returnable, and not 
the Day = Parties appeared on. The Trial, Judge Reynolds 
ſaid, might be as (oon as the Diſtringas ig awarded and befoze 
ye keturn of lt; but as * End of the Term was ſo near, 
the looneſt the Trial could be was the nert Term, and the Di- 
ſtringas Might be returnable the firſt KE it, But t ourt 
ſaid, that would be an inconvenient Day wy the Trial; how- 
ay to any other 
defoze the next Return. Accozdſugly Tueſday in next Term was 
agreed to be the Day, And in thele Trials at Bar the Court 
lald, the Rule is always dzawn up with a Claule, that the Ju- 
ry ſhall be ſtruck by the Maſter, without anp ſpecial Direction. 


Shelton and Osborn. 


: the IS was a ſpecial Aﬀtion upon the Caſe, wherein the Plain- 
tiff declared, that whereas the Oefendant had undertook 
to carry a Pare le him from ſuch a Place to ſuch a Place, — 
did carry it accozpingly Part of the Wap; but loſt it in 
Carriagy, which be laid to his Damage of 101. Upon Demur⸗ 
he Declaration, Scerjeant Hawkins took ſrveral Excep- 
tlong. Che firſt he took was to the Giſt of the Aﬀton. Pe Lad 
the Platnriff had nor declared, that the Defendant was a Car- 
rler, and lo by the general Cuſtom of the Realm was baund tv 
convep ſafely the Goods He undertook to carry; in the pzeſent 
Caſe {herefo:e it muſt be taken, that the Dekendant was a mere 
pzibate Perſon; but pet the IPlaintiff has (ct tozth no Conſidc⸗ 


* 
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tion, that the Piomiſe was mercly a Nudum pactum; and con- 
(cquently the Action would not lie. This he kald, went to the 
Subſtance of the Atton; and therefoze they had not ſhewn it 
ſpecially fo2 Cauſe of Demurrer; he ſubmitted it therefoze, 


l that the Aﬀton could not have latn, if the Ualue of the Thing 
l undertaken to be carried had been ever ſo great: but the Galue 
4 ol the pzeſent Thing was lo inconſiderable in itſelf, that ik a + 
a — Conſideratton had been latd, no Acklon could have been 
zought in this Court. The other Exceptions he took, were 
( * ſpectally ſheun fo2 Cauſe of Demurrer. The firſt was upon an 
J Admiſllon, that the Defendant was to be taken to be a common 
l Carrier. As to that he ſaid, a late At of Parliament fo2 the 
2 Pielervation of the Game has made it unlawful foz a Carrier 
g to carry a Hare, unleſs he has a Certificate, that it was killed 
E by one who was qualified; this therefoze ought to have been 
n lald in the Declaration, that the Defendant had ſuch a Certt- 
e ficate, 02 Otherwiſe the Pꝛomiſe would be to do an unlawful Act. 
t The other was, taking it either (Uay, that the Defendant was 
5 a Carrier 02 not. Mow that was, that the Pꝛomiſe is only 
L laid by Tap of Recital; and therefoze not traverſable. The 
a Court ſaid, a common Carrier is bound by the Law of England 
c to ny lately the Things delivered to him; and therefoze 
t without laping a ue uſtom, he muſt begin to carry, as 
. well as perfo2m ſafely the Carriage of every Thing he has in 
Charge; and this without any erp2eſs Conſideration. An in⸗ 
t different Perſon is not obliged without a Conſideration to en. 
ls ter upon the Carriage of Goods, he undertakes to convey, but 
e if he does, he muſt perfozm it. Thls they ſaid, was the Caſe 
, of Cogs and Barnet. And the Jnconſiderableneſs of the Thing 
2 in itſelf could make no Difference as to an Aﬀfon being bzought in 
t this Court; becauſe it might be attended with great Piezudice. 
Yo They then obſerved, that the Statute does not make the Car- 
* riage illegal in itſelk without a Certificate; but only ſets a Pe⸗ 
S nalty fo2 it-to be recovered in a p2oper Aion. And as to the 
t laſt Exception, they ſatd, the Pꝛomike was merely an Induce⸗ 
1 ment to the Acton, the Mil⸗perkozmance only the Foundation of 
it ; and therefoze Non Aſſumpſit could not be the Jſſue, but Not 
28 Accozdingly J. Reynolds and J. Probyn being only in 
ourt, Judgment was given fo2 the Plaintiff. 1 Salk. 26. 
n. The King and Buckall. 


k : 

p T #15 was an Oꝛder of Baſtardy made by two Juſtices, con. What ſhall 
firmed by an Oꝛder of Seſſions. M2. Strange took-ſeveral we be id | 

4 Erxcepttons to it. In the firſt Place, he ſald, the Oꝛder ay. 1 

P. pointed the Sum of 2s. to be paid weekly, till the Child ſhould zagaroy. 

15 come to the Age of twelve Pears, without ſaying, if the Child 

K. ſhall be lo long chargeable to the Partſh. In the next Place it 

— appoints, that the reputed Father ſhall pay 4 1. to the Overſe 

a fo2 the Binding the Child out Appzentice, when it ſhall come ta 

re the Age above-mentioned; and does not ſay, if the Child ſhall 

4 ant it; ſo that though the Child ſhould be p20vided fo2 in 

b any other Tap, the Sum muſt ill be paid to the —— 


18 
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Vide 251, 


pe then obſerved, that the Order did not appear to be made up. 
on Complaint of the Pariſh. And his laſt Exception was, that 
the reputed Father is 0zdered immediately to find Security fo} 


the obeving theſe O»ders, J. Strange then took Notice, tha 


there was another Oder of Semons, which appointed an At. 
tachment to go agatnſt the Defendant fo? 2 dilobeyed the 
lirſt; and he lubmtitted it, that the Court of Seffions have no 
Authozity to iſſue fuch Pꝛoceſg. M2. Yates and Pz. Prime ar- 
gued on the other Side. Co the firſt Exception they ſatd they 
muſt allow, that the old Authoztttes do ſay it down in general, 
that Ozders of Baſtardy, as well as other D2ders relating to 
the Poor, muſt be under the Limitation mentioned; but the 
later Authoztties have Frey, that Orders of Baſtardy need not; 
and this they ſald wan formed upon good Reaſon; fo? there 
cannot be "7 rraſonehl Antendment, that Baſtards who have 
no kind of Aind ud, will Have Poviſion from any Body, till 
ſuch an Age as is menttoneb in the O2zDer, To this Purpoſe 
the Caſes of The King and Stoke, Hill. 2 Geo. 1. and The King 
and Street, Mich, 13 Geo. rt. wire cited in —4 The ſecond 
Exception too, they lend moy have been allcwed fo2zmerly ; but 
in 1 Ven. 366. it ts erpief'y overruled by the Court. To the 
Third they ſatd, the Statute of 18 Eliz. c. 3. which this O2der 
is founded upon, does not require that the Parish ſhould com- 
plain, but gives the Juſtices Power to make (ſuch Onder, upon 
the Complaint of any other. They obſerved too, that this Sta- 
tute authonſes the Juſtices to make what other Appointment 
pep in their £tſcrettons ſhall think meet; and this they 
thought gave an Anſwer to the laſt Exception. And as to what 


ts ſaid upon the laſt ©2der, they —_ that though the 


CUo2d Atrachias was in, that was to be underſtood no moze than 
a common Capias; but admitting that it was, it is lald down 
in Hawkins's Pleas of the Crown, that every Court of Recozd may 

rant an Attachment. The Court ſatd they were of the ſame 

pinton as to the Anſwers to the three firſt Exceptions; but 
they thought the two faſt Exceptions good. Accozdin 11-1 
the firſt Oꝛder as to the laſt Exception, and the laſt Ozder as to 
the CUlhole of ft, and confirmed the firſt Ozder as to the reſt. 
Salk. 121, 122, 478, 480. — OS 


Poulton and Heath ver. Farrar. 


R. Reeves came now to Diſcharge the Rule; and ſaid that he 

did allow the Court has gone ſo far as to releaſe Perſons 
from Urreſts, which they have been taken upon when attending 
the Buſineſs of their own Sutts; but he did not know, they 
had done this in any Caſes, but where the Application was freſh 
efoze putting in of Bail; whereas in the pzeſent Caſe the De- 


fendant put in Ball dire#ly, and by that has ſubmitted to the 
Turtsdifion of the Court. The Court ſato in the pꝛeſent Cale 
t 3 had a plain Deſign in taking Advantage of the 
efendant's Attendance upon his fozmer Suit, and a pzemedt- 
tated Skeem in getting him here by the Lettcr one of _ wait 
to him. Accozdiigly they thought the Attachment oug 
I ; 


t to go. 
Nut 


Dee nnr 
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Vut upon the Plaintiffs agreeing, to deltver up the Batl- 
Vond, and pay the Coſis, the Court only ozdered the Attach- 
ment to lie in the Maſter's Hands, Salk. 544. 


The King and Robe. 


A derſon was b2ought befoze the Defendant, a Juſffſce of How far the 
Jeace, fo2 Duſptcion of Felony. Pe clearly acquitted Court will 
himſelf of the Charge; and then inſiſted upon having Satisfac- $53" an la- 

tion of the Party, that made the Complaint. Upon which the gag Ju. 

Juſtice thrratened to fend him to Puſon, if he would not take ficeof Peace 

an Oath, not to bzing any Aﬀton. And tend2ed an Dath to the for tender- 

other not to indi the Perſon accuſed. Both Parties took the g n ilie⸗ 

Oaths accozdingly. Complaint was made of this to the Court, 5“ Oh 

and they granted an Inkozmatton againſt the Juſtice ; notwith⸗ 

ſtanding there was no Inſinuation offered of this being done 

out of any other UMiew, than merely to make Peace between 

the Parties; but the Court ſaid, they would never ſuffer a Ju- 

ſtice of Peace to compel a Perſon to take an Oath not to take 

Advantage of the Remedy, which the Law has given him. 


The King and The Lady Lawley. 


. the Sittings after laſt Term the Defendant was tried What man be 
upon an JndiXment fo2 ſubozning a Wineſs not to appear {id ta be « 
at the Trial of one Japher Croke. A great many Uariances £924 e. 
were then objecked to have been between Croke's Indickment (ct supornation 
forth upon Reco2d in this Jnfozmation, and Croke's Jndi#ment of Perjury. 
given in Evidence. The Chief Juſtice did not chuſe to deter⸗ 
mine then whether the Uartances were material oz not; but a 
Rule was entred into by Conſent, that if a Gerdiſt ſhould be 
given againſt the Defendant upon the Merits, it ſhould abide 
the Event of the Court's being of Opinion, whether 9 no the 
Objections were of Weight. Pz. Filmer moved this Morning, 
that the Rule might be inlarged till nert Term; becauſe by 
Miſtake the Aſſoctate refuſed to deliver the Poſtea to the Pꝛoſe⸗ 
cutoz; and it could not be got out of his Hands till upon Ap⸗ 
lication the Chief Juſtice o2dered him to deliver it; ſo that the 
efendant had not had Cime to have a Copy of it. M:. Kettle- 
by on the other Side ſaid, that yl was in the Nature of a 
otion fo2 a new Trial, and that he ſald could not be; becauſe 
the Defendant was not pꝛelent in Court. Beſides he obſerved, 
that this Motion ought to have been within the four firſt Daps 
of the Term; thougy he did allow, that a Dekendant might 
move in Arreſt of Judgment at anp Time befoze the Signing of 
it. The Court ſaid, this was only a Motion to _ a Rule; 
and therefoze it was not neceſſary fo2 her to be here. And Judge 
Reynolds ſald in the Caſe of the Queen and Inchyn, 17 — 
e 
Otſtinkton mentioned, but the Court there over-ruled jt. Hows 
ever the Court ſaid, that they would not talarge the Rule, un- 
leſs the Counſel would ſhew to the Court, that ſome of 123 — 
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Vide poſt, 


How far « 
Corporation 
cannot de- 
prive « Per- 
ſon of an 
Othce, 


jefftons required Conſideration. The Counſel then ſatd, that 
one Objeitton was, that Croke's Indicment ſet fozth upon 
Reco was recited to have been found at Hicks's- Hall per duode. 
cim Juratores ; but upon the Evidence it appeared, that ſeven- 
teen Perſons were upon the Jury, & non conſtat, but all agreed 
to find tt. Another Erception they took, was, that in the Jn- 
dictment given in Evidence Croke was charged with having 
ſozged a Leaſe fo2 a Pear, reſerving a Pepper.Cozn ſi legi- 
time demandat forer , but in the recital of the Inditment d Re- 
ſervation 1s ſald to be, fi legitime demandat fuiſſer. To the firſt 
of theſe Erceptions the Court ſaid, that every Indickment 
founded by a G2zand Jury 1s always ſald to be found by twelve, 
though moe are concerned in the finding it. But the other, 
they thought, deſerved moze Conſideration. Accozdingly they 
inlarged the Rule till nert Term; but ozdered a Copy of a 

the Erceptions, the Defendant's Cuunſel intended to take, t 

be delivered to the other Side a Foztnight befoze the End of 
the Aacation, 


The King and The Mayor and Aldermen, &c. of the 
Borough of Doncaſter. 


PON a Return to a Mandamus to reſtoze one Scot to the 
Ottice of Capital Burgeſs, the Dekendants ſet fo2th, that 

the Bozough of Doncaſter was an anttent Bozough by Die- 
ſcriptton, and that they were tncozpozated by ſeveral Charters 
from Ring Edward 4. and James 1. and that at laſt they re- 
cetved a new Charter from Ring Charles 2. in which their Mame 
of Cozpozation was ſettled to be, the Mayo2, Aldermen, Capl- 
tal Burgeſſes, and the reſt of the Burgeſſes of the ſaid Cozpo- 
ration. They farther ſct fo2th, that by this Charter the Mapoz, 
Aldermen and Capital Burgeſtes were appointed the Common 
Council of the Bozough ; and that a Power was given them to 
make whatever Ozdinances 02 By-Laws they in their Diſcretion 
ſhould think p2oper foz the good Government of it, It was 
_ ſet out in the Return, that the Charter appointed, that 
there ſhould be three Chamberlatns, each of them to continue 
fo thire Pears, and that a new Chamberlain ſhould be ever 
Pear ſucceſſively choſen. That fit Perſons were to be nomt- 
nated by he ommon Council out of the Capital VBurgeſſes 
to ſtan andidates fo2 theſe Offices of Chamberlain,; and 
that the Body at large were to ele which of them they thought 
20per fo2 that Purpoſe. That the Office of Middle Chamber: 
atn, was to take Care of the Revenue of the Co2pozation. 


They farther ſet fozth, that Scor was a Capital Burgeſs and 
_elefted Chamberlatn. That an Dath was adminiſtred to him 


in purſuance of the Charter when he ſucceeded into the Tru 

of Middle Chamberlain, that he would ſerve the Co2pozatton 

with Fatthfulneſs. They then ſet fozth, that the Capital But⸗ 

genen were appointed by the Charter to hold their Offices quam 
iu ſe bene geſſerint, niſi debito modo fuerint amoti. They then te 

turn, that Scot behaved himſelf coxruptly in his Office of Mid 

dle Chamberlain ; that the Accounts he gave in to the fo 
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mon Council were falſe; and mention particular Inſtances of 
it. At laſt they ſet fo2th, that he was ſummoned particular- 
lp to anſwer theſe Offences ; and upon his not giving a ſufh- 
cient Anſwer to the Charges alledged againſt him, the Common 
Council removed him out of the Cozpozation. Mz. Bootle 
argued, that this Return was inſufficient. Pe ſaid in the firſt 


Place, that he did not think, that the Charge alledged againſt 


Scot was [uffictent to remove him from his Office, as Chamber- 
lain. It was true, he did admit, that Scot was guilty of a 
Bieach of Truſt; but not ſuch a one, as amounted to a Uio- 
lation of his Oath. He ſatd therefoze, that he willingly allow. 
ed, that Scor might be called to account in a Civil Acton, oz pu⸗ 
ntſhable perhaps in a Criminal Pꝛoſecution; but he ſubmitted 
it, ft was not ſufficient to depzive him of his Dffice. De ſaid, 
an Dffence of that degree muſt be the deſtroping the publick 
Evidences of the Cozpozation; ading direckly contrary to the 
common Intereſt of the Society ; 02 lome other publick Offence 
of the ſame Mature. Theſe he thought were the Offences ne⸗ 
ceſſary to a Depztvation; unleſs others could be objecked againſt 
Scot, as Ulolations of a poſitive Part of his Oath ; but the 
Oath, he ſaid, was only in genera z and therefoze nothi 
could be inker'd from that. And to this Purpoſe he relte 
upon one of the Reſolutions in Bagg's Caſe. Þowever, he ſald, 
in the nert Place he ſhould ſubmit, that a Bzeach of Truſt in 
bis of Chamberlain could be no Reaſon to wirbt him 
of his Office of Capital Burgeſs. But whatever mig 
Opinton of the Court upon theſe particulars he relied upon one 
Thing, which would clearly p2ove the Return to be bad, and 
that was, that the Common Council have no l to de⸗ 
zive at all. Therc's no erp2zeſs Power given by the Charter 
d any Perſons to remove. The only Authozity of this Sozt 
therefoze muſt be given by the Law; the Body at large then 
muſt have it in themſelves; oz if the Ele#02s were diſtin from 
the Body at large, they perhaps in ſome Caſes might claim it. 
where there is a gencral Pou er * them by the Charter to 
make what Regulations they think proper fo2 the Governtnent 
of the Body, Beſides, he ſald, the Body at large hape no 
right to depzive a Perſon from his Office, till he ts legally 
convicted of an Offence, unleſs they have a Power of this Do2t 
given them by Charter oz Prelcrt tion. And this, he ſaid, 
was another Reſolution in Bagg's Caſe, founded upon Magna 
Charta, And the Judges have always had ſo ſacred a Regard 
to it; that in Stiles 477. Rolls and > both c_ Juſtices, 
held a Return of this Sozt to be inſufficient, though it was 
ct fozth in it, that from Time to Time the Officers in the 
Cozpozation had been removeable. To the firſt of me Points 
the Court were of Opinton, that the Dffence was (ufficient to 
remove Scot from the Office of Chamberlain; as it was no 
collateral Matter, but what direckly concerned the Office itſelf; 
To the ſecond thep thought, it could not effeft him in his Ok⸗ 
fice of Capital Burgeſs ; and this, though it had been a direct 
Bzeach of his Oath as Chamberlain. To the laſf, they laid 
the Common Council had no Authozity to remove; though if 
they had been the ſole elne. ok Scot, they did allow, rde 
YY m 
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lit. 


Vide 163. 


Vide 126. 


was fo2 the removal of a Man and 


might have been a Foundation fo there doing it from the ge- 
neral Authozity given them of making ©2dfnances fo? the good 


of the Body, Acco wingiy granted a peremptoy Mandamus. 


The King and Woolſton. 


T HE Attozney General now demanding Judgment againſt the 
Defendant, 997. Worley ſtrongly urg'd, that he might be al. 
jow'd to lay befoze the Court the Arguments he had pzepar'd, to 
induce them to be of Opinion, that this was but a ſmall Df 


fence to Society in 8 admitting it to be any at all. And 


this, he hop'd, was the proper time to lay theſe Matters befoze 
the Court, to induce them to (mpoſe a moderate Puniſhment 
upon the P1iſoner. But the Court ſaid, that where indeed the 
ature and Circumſtances of an Offence are not particular 
ſet forty upon Reco2d, they do allow the Defendant to go on 
of the Reco2d, to ſet tfozth the Nature and Circumſtances of it 
and therefoze when Judgment is demanded upon an Indi#ment 
of Battery, the Defendant's Council is conſtantip admitted to 
lop efoze the Court Affdavits concerning the Nature of it, oz 
elke to apply fo2 the Judge's Repozt. But wherever the Mature 
any Circumſtances of the Dffence entirely 8 upon the 
Reco2d, the Court never ſuffers the Council of either ſide to 
harangue upon the Crime; but the Court is to Judge upon it 
ns it ſtands upon Recozd, and accozding to their Judgment 
upon it, the Sentence is to be pꝛonounc'd. This, they ſatd, 
is the conſtant Caſe of every Libel. The pzeſent Caſe was 
eratiy the lame with that. And therefoze the Court direftly 
onounc'd Sentence, that upon the thzee firſt Infozmattong fo 
e thee firſt Books, the Defendants ſhotld be fin'd 251. a- 
ce; N the faſt he ſhould likewiſe pay the Sum of 25 1. and fo2 
at ſhould ite in Pziſon a Pear from hencefozth ; and then to 
continue in P2tfon tz Life, unleſs he himſelf ſhould be bound 
in a Recognizance of 2000]. and two others in the Sum of 
1o0ol. each, 02 four in the Sum of 5001. cach, with Condition 


- fo2 his good Behaviour during Life. 


The King and The Inhabitants of Riſley. 


R. Clark came now to ſhew Cauſe, and cited a Caſe in 
Comberbatch 266 in point. But DN. Prime anſwer'd, that 

the later Caſes have all gone the other way; and particularly 
rely'd upon ſeveral in Salk. 481, 488, 489. the Court accoꝛdingly 
veclar'd themſelves to be of that Optnton. Apon wht i 
Clark then took an Erception to the oztginal Ozder, that it 
is Alike, and a Boy and a 

tl. Nom, x ſatd, tt does not appear, that theſe were the 
bildren of the Man and the Wife. 2. Prime ſaid, that he be- 
lieb d that Exception could not be got over ; however that would 
onlp make the TI bad as to the Childzen. Accozdingly the 
Court confirm it as to the Pan and his Titfc, and quaſhca 
it as to the Childzen, Salk. x23. alk 
* * 


th — * „ —_ —— 
n 


Ferm. Mich. 3 Geo. II. 1729. 267 


. 


Aſlignees of a Commiſſion of Bankruptcy againſt Lopes 1 
Alardes, Plaintiff, ver. Fenton, Defendant, 


Guildhall. Arne was bzoupht againſt the Defendant koz How far « 
100). which he had received of rhe Bankrupt's Conſdera- 

Yoney. Upon the Evidence foz the Defendant it appear'd, ben oe 

that 84 1. part of it was given by Alardes to the Defendant, d gal not bo 

Pont hekoze he became a Bankrupt, to be ball faz him in all aid to be 
tfons; and this Dekendant was an Officer in the Poultry» illegal: 

Compter. The remaining 161. was given to the Defendant 

likewiſe about the ſame time to pay Alardes's Attozney what 

ſhould be due to him fo2 Law-charges. The Defendant acco2d- 

ingly pald the Attoznep his Bill, which came to eight Gumeas, 

betoze Alardes became a Bankrupt; the 71. 12s. remaining, was 

paid by the Defendant fo2 ſeveral things belonging to the Duit, 

as putting in bail, &c. after the Ack of Bankruptcy. Mz. Reeves 

objeted fo the Plaintiffs, that there was an Oꝛder made by the 

Common Council of the City of London, that no Officer of ct- - 

ther of the Compters ſhould be ball fo2 any Pezſon; and there- 

foze that the 341. given to the Defendant, was upon a vold 

Conſideration. Beſides he obſerv'd, thts could have been given 

with no _ Deſign but to vefraud or delay the Creditozs ban 

that was l{kewiſe, another illegal Conüderatlon. And My. Faza- 

kerly urg'd, that this Ac amounted very near to an Ac of Bank- 

rupeep itſelf, within the Meaning of the Stat, nf 21 Ja. 1. 19. 

And they both tnſiſted, that the Payment of the 7]. 125. was 

vold; as being fo2 the Benefit of the Bankrupt after the Ack 

of Bankruptcy committed. The Chief Juſtice ſatd, that there 

was a 2 of the Court too, that no Attozney ſhould 

be ball in any Tale; but the Pꝛackice has conſtantly been to ad- 
it Officers of the-Compters, and Attozutes too to be batl fo2 
Yeople notwithſtanding. To the ſecond Point he was of Dpt- 

Mon, that the Confideratſon was not fraudulent. But the laf 

Dbjetton he ſald was fatal. Accozdingiy the Jury found a Ger⸗ 

dick koz the Plaintiff, and Damages 7 |. 12 5. 


Roberts and Mountford. 


mne was an Aﬀton bzought againſt the Defend- When an 
ant as Admintſtratrirx to one Mountfourtney; and ſe⸗ _ is 
veral Counts were in the Declaration; one, wherein Mount- „nee 
tourtney was charg'd as principal Ocbto2; another, wherein he was ſory Note, 
charg'd as Security fo? another. Apon the Evidence, a Letter how far the 
was pꝛoduc'd under Mountfourtney's Band bp which he certainly Evidence 
charg d — in one of the ways; but this P2oniſe was —— 
pay the Money at Lisbon within a Year ; whereas t 


ration wag he pay the ly. Upon this . Face toy" 
u wag to oney generally. 1 . Fata- rien, 
kcrly objeteD, nt here was d material Ugriance ; and theJÞ7o- 
miſc as latd' in the Declaration was much moze ts Mountfourt- 
ncy's Diſadvantage, than that appearing upon the Evidence. 


Ve ſald, as it ts fald, rhe Drfendamt cotild not have pleaded a 
Tender 


* * * 8 
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Tender at Lisbon, without pleading at the ſame time a Tender 
to the Perſon of the Plaintiff; but tf the Pꝛomiſe had been 
let out juſtly, a Tender at the moſt notoztous Place would 
have been ſufficient. Beſides, the Ocfendant might have agreed 
to pay a leſs Sum at any other Place in Satisfaction; but as the 
Piomiſe 1s laid he could not. And he took Notice likewiſe, 
that the Difference of the Exchange of Money 1s often very 
conſiderable. M2. Reeves's Anſwer to this Objeitton wag, that 
the Plaintiff bad Declar'd generally upon the Pꝛomiſe, and not 
= ally upon the Note; aud therefoze he readily admitted, 
that this Objeitton would * been fatal, if the Note had 
been declar'd upon; koz the Note muſt be tet out, as it 
really is; but in the pzeſcnt Caſe, he hop'd, the Dbjeftton was 
not material. The Chief Juſtice too was of Opinion, that it 
was not; but he gave another Reaſon, becauſe the ]2oinife was 
to indemnify the Plaintiff in truſting a third Perſon; now he 
obſerv'd, that the Platntiff was already danmnitfied ; and there, 
foze the Aﬀton was only bzought to repatr the Platntiff in Da- 
mages. Now that, be aid, need not be latd with lo mut 
certainty, as where the Aion is to recover the thing itſelf, 
Therefoze he thought, the Declaration was good enough ; and if 
there had been any of thoſe things, which Re 58 


Council had objefted might have been, ſhe otight to have ſet 
fuzth the — 1 as in Truth it was; and den to be ſure 
ſhe would have had the Benefit of them. A Uecrdi# was accom⸗ 
ingly found 1 the Platntiff. The Council then doubted a little, 
which Count they ſhould take the Gerdict upon. The Court ſatd, 
they could not take it upon any Count in particular, unleſs the 
Evidence went to it. But at laſt the Council ſald, they would 


take the Gerdi generally. Salk. 133. 


Patterſon and Col. St. Clair, 


How my = man an Aton upon a South-Sea Contra# two Iſſues 
—— gh were direfted to be try'd out of Chancery, The 
may be read, Defendant had denp'd the Contrack in pls Anſwer 4 608 the De- 
by reaſon figh of theſe Tues was to try, whether his Anſwer was true 
that the Wit. gz not, A Depoſition was offer'd now to be read, but MY}. 
m_ — Marſh objefted to it, that the Witneſs ought to have given 
%, oel. his Teſtimony upon Oath in Perſon. M2. Reeves then pio, 
duc d — CUitneſs, who ſwo2e that the firſt was in Scotland. 
And upon that the Court allow'd the Depoſition to be read. 


| Way and Nickſon. 
How far an 


N f was an Action brought againſt the Defend 
1 ant ko; having commenc'd a fozmer Aﬀton againſt 
tn for com. the p2eſent Plaintiff, wherein he was nonſulted; and this with: 
mencing a olit any pꝛobable Cauſe. The Declaration laid, that the p2eſent 
tormer Ac. Dekendant commenc'd his fozmer Aﬀton tn ozder to diſtreſs 
non Wenk the pzeſent Plaintiff, that he latd his Cauſe of Acton to 5. 

with a Deſign to hinder his Friends krom being ball fo; 1 

3 


without an 
Reaſon. 


- 


re 
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per quod hig Friends refus'd to be hail fo? hum, * Means of 
which he lay in Duſan fo2 ſeven Months, The foxmer Adton 
was ought fo2 361. fo: Goods ſold and delivered to the pꝛe⸗ 
ſent Plaintiff upon is own Credit; tho thev were bought fo2 
the Benefit of his Maſter, And now two litneſſes (wore poſi⸗ 
tively, that the preſent Plaintiff did bup them purely upon his 
own Credit. But M2, Reeves objeitend fo2 the Defendant 
that the Afton would not lie. De ſald it was maſt known 
and certain Law, that tho a Perſon commences an Aitton a- 
ainſt another without any pꝛobable Reaſon, merely thio' Ma- 
lice to diſtreſs him, no Adion, will lie fo2 ſich Injury done, un⸗ 
lels it be attended with particular Damage to the Party. The 
Satisfaition appornted hy the Law is a Recompence hp Coſts 
of Suit. The only Colour thercfoze fo2 the Plaintiſſs com- 
mencing this p2eſent Afton, ariſes from the Damage he ſuffer'd 
by his Impuſonment. But that, he ſafd, was not to be attrt- 
buted to the pꝛeſent Defendant, but to the Sean Miskoz⸗ 


tune of wanting Friends. He ſaid, if the Plaintiff in the fo2- 
mer Action had held the Dekendant to bail in a Sum vaſtly ex⸗ 
ceeding the Debt in demand, de muſt have allow'd, he would 
_ been anfwerable fo2 it tn a ſeparate Aﬀton ; but the Sum, 
1 which the fozmer Defendant was held to bail in, did not er- 
cted one Farthing the Sum now p2ov'd to be due, froin the 
Maſter at leaſt, if not from the Servant. De (ett! the Sum 
now p20vd; fo2 the pꝛeſent Ockendant had not an Oppoztuntty 
to p20ve it upon the kozmer Trial; an Agreement being pꝛopos'd 
and almoſt entred into befoze the Triai came on, and upon that 
the now Dekendant ſent away his Tlitneſſes then. The Chief 
Juſtice he did allow, did oꝛder the Trial ta come on notwith- 
ſanding; becauſe the pꝛeſent Plaintiff was then in Cuſtody; and 
upon that the now Dekendant was nonſutted. So that, he ſatd 
the preſent Plaintiff was not acquitted upon a full hearing of 
the Evidence on both Sides; but upon a Nonſutt; a Nuntuit 
too, the leaſt blameable; not ariſing from any Negligence oz 
Dekeſt in the Pꝛoccedings, but from a mere Surpuſe. The 
Chief Juſtice (aid, that he was of Opinton, that the Impulanment 
which the Plaintiff lay under in the fozmer Acton, was the Giſt of 
preſent one; and he thought a juſt Foundation of it. He ſaid 
too, he ſhould have been of this fame Opinton, tho' the Decla- 
ration had not latd, that the fozmer Aon was bought out of 
any All will, to give the Plaint eff diſtrels. — ly he di⸗ 
reifcd the Jury to find koz the Jlatntiff, if they believd the two 
(Witneſſes (wo2e falſe; but it they beltev'd they ſwoze true, to 
lind fo2 the Defendant. Clpon which the Jury went out, and then 
brought in a Gerdick fo2 the Plaintiff to 301. Salk. 14, 174. 
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Watlington and Wilkinſon, & al. 


Watlington and Brand. 


nee Canc, T l, were two Cauſes, wherein the Defendants 


Scaruroof 1 were charged with carryyng on a Fraud in 1720. by 
is « good D}0Wing People into a Bubble, called the Orkney-Fiſhery. The 
Ples tou Bill Pills were b2zought to have a £tlcovery of this Fraud, and 
— Court the Money refunded. The Oekendants in the firſt Cauſe plead 
of Equity. ed the Statute of Limitations in Bar to the Diſcovery; and 
by Tlap of Anſwer, ſet fo2th in particular, that there was no 

Fraud. The Defendant in the (ſecond Cauſe ſet fo2th, that he 

was only Caſhier to the P2op2zteto2s, and barely as to that Patt 

of the Bill, which required him to refund the Money the Adven- 

turers had put into his Pands, pleaded the Statute of Limita- 

tions; and denied that he knew any Thing of Fraud 02 that he 

was one of the Managers; and fo2 Anlwer ſaid, that he was will 

ing to make a Dilcovery of any Thing he knew, and ready to 

account, if the Court ſhould be of Tpimon, that he ought to 

do (0, The Solicitoꝛ General was Counſel fo * Dekendants 

in the firſt Caule, and urged, that it was moſt known and cer⸗ 

tain, that if their had been no Fraud ſuggeſted in the Vill, 

the Plaintiffs could not come into a Court of Equity and 

pray Relief, when they had ſtayed too late fo2 Having any (1 

he Courts of Law. And as to the Foundation of Fraud, it 

was diſcovered from the very firſt, and there was equal Reaſon, 

that a Complaint of this ©02t thould be confined to be made 

within the Time limited by the Statute, as any other. And 

this, he ſaid, was clcarly allowed in Lozd Warrington's 


aſe, that was lately befoze the Pauſe of Lozds and the 


Judges required to attend in it. But the rot Debate in that 
Caſe was, if a Fraud ſhould happen to be detecked after ſix 

cars, whether the Party was too late to apply 1 Relief. 

he Houſe of Lozds were indeed of Opinton, that the Party 

was not too late in that Cale; but the Difficulty they had up- 

\ on them in getting over that Point, was a full Argument, that 
a they well were ſatisfied, that he would be too late in the other. 
Lo2d Chancelilo2 ſaid, that this was a Matter which well 
deſerved ſome Conſideration ; but thought clearly, that this 

Plea could not be a Bar to the Plaintiff's requiring a Db 

covery of the Fraud; and then indeed it might be p2oper to 
conſider whether the Jalatutiff knew of it ſo (gon, as to have 

been obliged to have bzought his Bill befoze. Accozdinglp his 
Lo2dſhip o2dered, that the Plca ſhould ſtand fo2 an Anſwer with 

| — 4 to except. Dowever to the Plea of the Dekendant in the 

econd Cauſe, the Attozney General ſatd, that he hoped it ſhould 

be direfly allowed foz a Bar, Oe ſatd, it was not pleaded in 

Var of a Diſcovery, but merely to the refunding the Money 

to the Adventurers, upon account of the Oclcubant's being 

only a common Caſhicr 02 Banker to the Pꝛopzictozs, with- 

out knowing any thing ot a Fraud in the Oelign. This, 2 
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ſaid, was erp2eſsly (wozn by the Anſwer, The Court ſaid, that 
if this was Truth, moſt certatnly {he Plea would be good; 
but however it would be proper to be fully conſidered of upon 


the Hearing ; and accodingly o2dered this Plea fikewtſe to 
ſtand ko; an Anfwer, &c. Salk. 424. 


Vaughan ver. Guy & al, 


Chancellor's Houſe THE Plaintiff brought bis Bill againſt 3 
the Oekendants as Erecutozs of one „n“ 

Webſter, partly fo» Money received to his CIſe, partly fo — 

Vulincts done as an Attoznev, and ſet fo2th in that the Till how far « 

directed the Executoꝛs to pay this Money. Neither of the De- * ono 

fendants put in any Anſwer ; and Guy only pleaded in Bar the 9 ec 

Statute of Limitations. The Sollicito General and My. Lut- le l. 

wyche argued fo? the Defendants, that though Part of the ſix 

Years run in the Time of the Teſtato? and Jart in the Time 

of the Executozg, that could be no Objeitton to the Plaintiffs 

being bound by thts Statute. The only Matter the Plaintiff 

relics upon to — 1 his from the ozvinary Caſe ts, that 

the Till has directed the Ceſtators Debts to be patd, that 

this is a Debt as well as any other; and in this Caſe eſpect- 

ally it muſt have been his Meaning, that it ſhould have been 

paid, becauſe at the Time the Teffato2 died the Debts could 

not have been barred, But the Counſel urged, it was true 

indeed, where a Will direts, that Lands ſhould be ſold fo? the 

TREE of a Man's L ebtg, theſe Debis as well as anp other, 

jall have the Benefit of the Sale; but in the pzeſent Caſe 

the Otreitton to the Erecutozs is in nothing particular, and 

difiers in no reſpet from what the Law would imply without 

it, And the Dolltcito? ſald, the Argument, which is dꝛawn fo? 

the Plaintiff from the Ceſtatox's dying befoze the Time was 

out fo2 the Payment of the Debt, and the Inkerence made 

ule of from this, that he muſt have deſigned this Debt ſhould 

have been paid, as well as the reſt, direly turns the other 

Clay; becauſe it cannot be ſuppoſed in this Caſe, that he 

had any Thing particular in his Thoughts. But if the Te- 

ſtato2 had lived beyond the Time when this Debt was de- 

mandable, a favourable Argument might have been d2own 

fo2 the JIlatntiff, that the Teſtatoz's intent was to pzo- 

vide in this Way to2 the Payment, Pz. Lutwyche obſerved 

too, that fozmerly it has been made a doubt of, whether Atto)- 2 

mes and Sollicitozs are bound to bing their Acktons fo? their 

Fees within the Time limited by the Statute fo2 oꝛdinary 

Caſes, becauſe their Demand appears upon Record; but 

this Matter has often been ever ruled ſince; and the Chan- 

celloz laid, it was ſo by Lozd Chief Juſtice Holt. My, Lut- 

wyche capcluded by ſaying, that the pzinctpal Point in the 

pꝛelent Caſe had beeu erp2eſsly determined by the Maſter of 

the Rolls, and confirmed by Lozd Macclesfield. The Chaticel- | 

lo: lad, that however p2oper the Subſtance of the Plea 

might be, the Dekendants could have no Benefit of it is it 


———_—_— 
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How far a 
Plea of « 

flated Ac- 

count ſhall 
be pood in 
a Court of 
Equity. 


1s pleaded ; becauſe it is a Plea of one of the Erccutozs only, 
and the other has not ſa much as put in his Anſwer. Exe 
cutoꝛs) indeed map ſever in pleading, but both muſt ſay 


ſomething, And this, he _ __ a (cttled Rule in Law 


and Equity, unleſs upon the Statute of 9 Edward 3. where 
it is pꝛovided, that if one Erccuto2 does not appear upon 
the Ozand Diſirels, Judgment ſhall paſs however upon the 
Jlea of the other. Accoꝛding the Plea was over-ruled with 

iberty to have the Benefit of the Statute of the Limita- 
tions upon the Dearing of the Cauſe, Salk. 154 1 Mod. 246. 
5 Mod, 243. Salk. 278, 312. 


Bourke and Bridgeman. 


Chancellor's wn} Ihe Plaintiff bought his Vill to have 

an Account of luch Part of the. Per- 
ſonal Eſtate of one Alexander Dempſter, as was not compy- 
ſed in a ſtated Account. Che L ctenvant pleaded the ſtated 
Account in Var. The Attvzney Seneral defended the Plea, 
De ſald, the Account was agreed to be made of all Matters 
concerning this Perſonal Eſtate, which the Parties mutual 
ly claimed a Right to by the Statute of L ſirtbuttons ; ac- 
coping the Account was made up and ſettled; and yet the 
Plainfiff would now come and demand a Oltlcovery of partt- 
cular Items ſuppoſed not to be compziled th it, but ſlill at the 
ſame Time allow the Account to be rightly taken. De ob 
(crvep, that this was contrary ta the common Motion of 
Erie t Either the Items muſt be demed in particular by 
alſifytng them, oz ſaping they were not allowed, 02 elle a Sur: 
charge muſt be bzought ein. But in the p2eſent Cale neither 
of theſe CUays is taken; ſo that the Plaintiff wovld unravel 
the Account without pointing out one Crro? in it. Acco2dingly 
the Chancello2 ſatd this muſt not be ſuffered, and therefoze the 


Plca was allowed. 1 Vern. 179, 180. 


Heaton and Hugell. 


Hew far \ Chancellor's Houſe, THE nn brought his Bill to have 
the Be 


Perſon ſha | 
not be allow- 
ed to redeem 


nefit of an Equity of pe 
of a Moztgage, which was made in 1699, and upon whic 


« Mortgago Dekendant entered and took Poſſeſſion in 1703. The Octenyant 
by Reaton of pleaded his Continuance in Poſſeſſion: fo2 23 Pears, and hoped 


the length 
Time 


of thcrefoze that the Bill (Mould be diſmiſſed, which was bzeught in 


1726, he Chancelloz (aid, a Statute has provided, that nv 

erſon ſhall bung an Ejeckment after having been our ut Pot 
con 20 Pears, and unleſs the r are particular 
he thought that a good Rule to guide this Court in edemp— 
tion of Woztgages ; lo the Plea was allowed, 2 Vern. 377 


419. 


Term, 


the 
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The King and The Duke of Bedford and others. 


Court ſatd, at p2zeſent the Time was not out fo? 

making the Rule abſolute fo2 granting the Inkoz⸗ 
mation; and that it did not therefoze as pet appear but the 
Pꝛoſecuto; might be a common Jnfozmer, who had a Mind 


only to unravel the Secrets of the Cozpozation; and upon that 


Account they refuſed to grant this Motion in Behalf of the 
Pꝛoſecutoꝛ, till their ſhould be ſomeEvidence laid befoze them, that 
the Parties pꝛoſecuting were tntereſted in the 1 ation. The 
next Day M2. Huſſey pꝛoduced the Aﬀidavits, which the Ozigtnal 
Rule was made upon fo2 granting the Quo Warranto ; and by 
them it did appear, that the Parties p2olecuting were Parties 
in Intereſt. Ie cited two ſeveral Piecedents, where the 
Court had granted Rules of this Nature on Behalf of ſuch 
Pꝛoſecutozs befoze the Oziginal Rule made abſolute ; and par- 
ticularly he mentioned thole of The King and Hughes, and Ap- 
pleby's Caſe. The Court accozdingly granted the Motion. 


Jones and Newbank. 


M* Kettleby now pꝛoduced an Affidavit, that they had de- vide 232 


manded the Plaintiff's Place of Abode of the Attozney 
and likewiſe the Coſts of the fozmer Notice of Trial; bu 
that the Attozney had dented to comply with either of the Re- 
queſts ; upon which he moved, that either the Attozney might 
pay the Coſts of the fozmer Notice of Trial, 02 Pꝛoceedings 
might be ſtaid. Judge Reynolds ſatd that he thought the p20- 


per Motion was, that Service upon the Attozney might be good 


Service. And acco2dingly the Court made that Rule. 


4A Williams 


R. Huſſey moved to have Jnſpeftfon of the Publick vide 3 
Books of the Cozpozation of Bedford Level. The 
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When Debt Re 6 
is brought Williams and Elms. 


upon « Re- | 
enten 

— Bail 933 upon a Recogniſance ok Bail was brought after 
aer aWrir (Cirit of Erro2 allgwed upon the Dunctpal Judgment. 
of Rever » M2. Marth (atd, that it was true the CUrit of Erro2 was no su— 
3 Price perſedeas in this Aﬀion ; but pet in the Caſe of Arthur and Myo. 
eipal Judy, bet, the Court baped the Pioceedings agatnſf the Bail upon 
ment, upon thetr entring into a Rule to ſurrender the Piincipal in four 
what Terms Days after Uffirmance of the Judgment, 02 pay the Condemna- 
the Court tlon- money. And therefo2e he pꝛaped the like Rule in this Caſe, 


will ſtay Pro- which the Court granted. 


ceedinys in 
ſuch Aion. * 


The King and The Lady Lawley. 


Vide 163. S Eyres moved now foz a new Trial upon account of 
the Clartances. The other Side tnſiſted, that the Deken⸗ 
dant ought to be here in Perſon. But to that he anſweren, 
that theſe Clarfances were tnſiſted _—_ at the Trial, that the 
Counſel foz the Defendant would then have deſired a Special 
Clerdi#, but the Chief Juſtice pzopoſed, that if the Jury ſhould 
"convift the Defendant upon the Yerits, ſhe ſhould ſtill have Lt- 
berty of taking Advantage of the Gartances upon Motion. ve 
ſatd therefoze, that they ought not in this May to loſe any Ad- 
vantage, which they would have had a Kight to, ff the Gerdi 
ad been ſpectal; and it it had been ſo, no doubt of it the De- 
endant would not have been obliged to appear in Perſon; and 
ſo was the Caſe of The King and Hayes. The Court ſaid, that 
was certatnly true; but the Chief Juſtice obſerved, that no 
Mention was made at the Trial of a Spectal Uerdi#. And they 
all agreed, that it was a — Rule, that wherever a Defen- 
dant Is convicted of an Offence, fo which, if he was pzeſent at 
the Time of the Convittion, they would commit þ m, in all 
ſuch Caſes the Court requires his being p2eſent, if he wouly 
move ko a new Crlal oz take Advantage of any Erceptton. 
And Judge Reynolds (atd, he remembzed a Caſe, where a Per⸗ 
(on was committed, even upon a Conviition fo? a Libel. Ac- 


cozdingly the Court refuſed the Yotton at pꝛelent. 


- Robinſon and Noble. 


How far a M* Common Serjeant moved foz a Procedendo in an Action 
— of Debt upon a By-Law of the City of London, which re- 
— gies \ ſtrains Citizens kram ſet =_ — 1 r at wozk after Notice. 
Foreigner ro De latd this By-Law has already been allowed in two Caſes; 
work in his ONC inn that of Player and Pettit, Sid. 269. the other in that 

Buſinel. Robinſon and Parker laſt Term in the Common Plcas. Acco2d- 


Vide poſt Ingly the Court made a Rule to ſhew Caule. 


Caſte! 
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Caſtel and Bambridge. 


HE Cxtal in this Caſe was to come on at the Sittings on vide 245. 


Monday next. Mz. Kettleby and :. Strange moved fo? a 
Rule upon M2. Tanner, an Officer at the Old Baily, to attend at 
the Crial with the Inqueſt and the other Proceedings taken by 
the — when he fat upon the Body of the Appellant's 
busdand. A Copy of the Jndi#ment, they ſatd, they had no 
right to, as the Charge was a Charge of Murder ö and there⸗ 

0 


foze, unleſs they could obtain the Rule they p2ayed fo2, they did 


not know, what Remedy they could have. Jn other Caſes the 


Party has the Benefit of Recozos by taking Coptes of them; 
and where Coptes of Reco2ds are ſuggeſted to be made up wꝛong 
upon CUrits of Erro2 out of the Common Pleas, the Court 
o2ders the Officer to attend in Perſon with them. The Judges 
too of this Court, they ſaid, were always in Commiſſion at - 
Old Baily ; and that they thought a farther Reaſon, why the 
Court might particularly grant the Motion in the pꝛeſent Caſe, 
The Court ſaid, the Attozney General no doubt of it, might 
let them have the Benefit of the P2occedings befoze the Co20- 
ner; but they did not ſee How this Court had any Thing to do 
with an Officer at the Old Baily And as to the Inffance men» 
tioned of the Officer of the Common Pleas, the Court ſaid, 
the Reaſon fo2 that was, that there is a ſuppoſed Contempt in 
po the Writ direfted to him to certify the Recozd below. 
The Dekendant's Counſel then praped, that a Rule might be 
made nou 2, Cotton, the Clerk of the Papers to attend with 
the ublick Books of the Fleet-Priſon. They ſaid they doubted, 
the Common Pleas would not aſſiſt them with ſuch a Rule, as 
the Cauſe was in this Court. The Court ſaid, they did not think 

aoler's Books were publick ones; but if any Rule of this 
S02t could be made, they 3%" the Common Pleas was the 
— Court to make it in. In an Ackton fo2 Fees, this Court 

ould not make (ſuch a Rule, tho' the Common Pleas might. 
At laſt the Counſel moved toz a Rule upon Dy. Clark to attend 
with the Crit of Appeal. But the Court ſaid, by Law they 


had a Right to have a Copy of it; ſo that Part of the Motton Vide poſt 


was refuted likewiſe. 


The King and Gohaire. 


= an Inkozmation filed in the Attozney General's Name, fo? 
Beating a Cuſtom-houſe Officer, the Pꝛoſecutoz had given 
Notice of Trial, but not countermanded it, till the Defendant 


the Court, that in Inkozmations of this Nature, where the 
King's Name is moe than barely made uſe of, the Crown ne- 
80 — no2 pays Coſts. Accogdingly the Court refuſed the 


Pyle 


When an In- 
formation is 
brought, how 
far the Pro» 


had retained his Counſel, and was ready to attend; upon which ſecucor hall 
Mz. Kettleby moved fo2 Coſts, But Pz. Maſterman infozmed — ay 
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Pyle and Grant. 


vide 233, T HIS was the Day appointed fo2 the Trial at the Bar; and 
accozdingly Serjeant Chappel moved fo2 the Defendant, 

that the Appellant might be called. De ſaid that he had Affida- 
vits to p20duce, that the Appellant had not all this whtle ſo 
much as demanded the Freeholder's Book of the CAnder-Sheriff 
oz his Agent above; and yet a Trtal at Bar was erpzeſly ap- 
—_ fo2 to Day. M2. Forteſcue on the other Side ſaid, that they 
ad an Affidavit to pꝛoduce, that they had demanded them of the 
late Digh Sheriff, but that he refuſed to give them, becauſe he was 
juſt going out of his Office; that they had demanded them ltke- 
wiſe of the pzelent Þtgh Sheriff; but that he refuſed to deliver 
them, becauſe he was not (wozn into his Office, Therefoze he 
p2zayed, that there might be a farther Day given to the Parties 
to appear. The Court ſatd, that the Appellant is by Law de- 
mandable on every Day that is given htm to appear by TUrtt oz 
by the Roll; but that they could not recozd the Monlutt, be- 
cauſe the Venire wag not p2oDuced, "i the Roll in Court. 


ws. acc a as. DA SY _ 


They ſatd, there might be Reaſon to think, that the Entries 
were not properly made up upon the Roll no moze than a pꝛoper 
Care taken to pꝛepare fo2 Trial; and therefo2e thep made a 
Rule, that no Cntries of this S02t ſhould be ſupplicd, The 

ſald likewiſe, that at pzeſent there was ſuffictent Keaſon to ba 

the Defendant fo2 the affecked Oelay; and accozdingly took his 
own Recogniſance in 5001. on the Civil Side to the Appellant 
himſelf to appear on the laſt Oay of the Term. 


FAY TYOYY ES ES 


Blunket and Freeman. 


How far an M*; Kettleby came to ſhew Cauſe, why an Elegit ſhould not 
1 be amended, which recited the Judgment to be Georgi 
nee" nuper Regis, whereas it ſhould be anno Regni noſtri. De ſatd, that 
whatever Power the Court might have of ——_ CUrits of 
Executton, yet he hoped the Court would not do tt, as this 

Caſe was circumſtanced, becauſe the Defendant had not only 

got Poſſeſſion upon the Elegit, but had ackually bzought an 
Cjettment. Mz. Strange ſaid, that that was the very Reaſon, 

why they wanted the Amendment; becauſe as this Writ was, 

thep could not maintain their Ejetment. Accowingly the Court 

made the Rule abſolute; becauſe there was the very Judgment 


p20duced, which warranted the Amendment. 


Myonet and Broom. 


How fur a 


Defendant M*: Reeves moved to ſtay Pꝛoceedings againſt Vail, fo? 
— * there having been a Non pros watved in the oziginal Ac. 
to make klon ta the Pieſudice of the p2eſent Defendant, he Court 


Waiver in (atD, tif the Non pros' was trregular, the Ball was bound by 
Prejudice of the Waiver , becauſe the Party only did that voluntartly, 9 
1 : 


his Bail. 
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the ]P2omiſce would make the Pꝛomiſe without 


—— 


—— — — — 


the Court would have compelled him to have dane; but if the 

Non pros was regular, there was an End of the Aﬀton as to the 

Bail; and confequentiy the Agreement of the Parties could not 

2 as to them. Upon which the Court made a Rule to vide poli 
* + 
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The King and Munroe. 4 


R. Yates Moved to quaſh an Indicment fo; exerting the What thall 
Trade of a Baker, the Defendant not having ſerved a legal % to be 
Appzenticeſhip. The Exception he took to it was, that the Trade Ae 
was not laid to be uled infra Regnum Angliæ at the Time of the exerciſing a 
At, The Court ſaid, the Trade of a Baker was within the Trade with- 
CUo2ds of the At; and no Averment of the Trade's being uſed at — having 
the Time of the At is neccſory, but where the Trade only falls dre en 


within the gencral Concluſion of the Clauſe at laſt, 1 


Hatton and Hatton. 


| How far 
M* Strange moved — a Nhe Aceh to be directed to the Suic wit noe 

P2erogative Court of the TY of Canterbury, fo lie in the 
their holding Plea there upon a Libel againſt an Executo2 fo? — — 
Distribution; and cited the Caſe of Petit and Smith. J. Reynolds r 4 Dari. 
ſatd, Bills of this Bozt were allowed in Chancery; but the bution of an 


Court granted a Rule to ſhew Cauſe. 2 Vern. 648, 650, 737. Inreſtate's 


Vide e 
Holt and Ward. | 


M* Birch moved to plead double, Jnfancy in the Plaintiff vide ante 
and Non Aſſumpſit. Pe laid, as this Caſe 1 in 247- 

emedy, as 

much as Inkancy in the Pꝛomiſoz; becauſe the Conlideration of 

the Oefendant's being bound by his Pꝛomiſe of Marriage to 

the Plaintiff, was, that the Plaintiff was bound by her Þ2omſfſe 

of Marriage to the Defendant. The Court ſatd, it might be 

proper to be conſidered of, How far the Plea was good. But 

granted the Motion. 


Way and Nickſon, 


M“, Reeves moved fo} a new Trial, foz the Uerdit's being Vide ante 


againſt Evidence. He ſaid, that there were two CUtt- 268. 
neſſes, that ſwo2e Direitly ko; the Defendant o_ he had a good 
Cauſe of Aﬀion in the tozmer Dutt againſt the Plaintiff; and 
that was 2 to make that Suft not frtvolous noz veratious ; 
whether the {{tnefſes woe falſe oz not. The Jury indeed are 
Judges of the Fact, whether the (Witneſſes did ſwear falſe; but 
the Court are Judges of the Law; whether, admitting they 
did lo, the Acton is malicious. The Chick Juſtice repozted the 
Fat to be ſo; and he and the Reſt 1 the Court agreed, tone 


4 


— 
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the rf Aittdi could not be ſald to be malicious; and acco2dthgly 
the Court granted a new Trial. 


The King and Saunders. 


When an In. Otton was made to quaſh an Indickment, try'd at the 
ment is Quarter-SeMciis, kor the Caption's being wong ; it be. 
ound at the jg ad generalem Quarterialem Seſſionem Pacis, without faytng per 
mon adjornamentum. The Cale of the Aung and Walker was cited, 
not be ſaid to 055 was an Ozder of Seftjons ; ard there this Exception was 
be «a good allawW'o. Che Court Cath, in 45 vf Removal, no donbt of 
SED a it this Erceptto! {4 fatal , breaule the Statute requtres, that 
enn The Over ſhould be adjourn'd by Appeal to nert Quuarter- 
f elllons. But they did not think, thts ſame Ching was ne- 
ceſſary to be latd in Indtäments. Vowever upon 3 Abney's 
laping (who was not concern'd in the Cauſt) that He did net 
know, but the Statute of Hen. V. which appoints Quarter- 
©Scllions, might by Conſiru#ton require, that they ſhould be 
kept on by Adjournment from one to other; the Court ſatd, 
the Caption would certainly have been good, ik it had been ad 
generalem Seſſionem generally; but as it was, thep wontd con der 

of ft; and accozdinglp made a Mule to ſhew Canfe. 


Townſend and Brown and others. 


mou ſhall VI“, I.ce Came to ſhew Cauſe upon a Rule, why Proceed. 
+ (ail to bo 

c RR The firſt he ſatd was a joint Aton, wherein three were Defend: 

prets = ants,who were Partners in Trade. In that the PlatntiffHad taken 

an Algament of dd Vail Bond, becauſe only Brown Had 155 

ectal Batl, and the others had not appear'd. Che ſecond Ac 

tion was agatnft two of the ſame Dekendants, end an Amngn. 

ment of the Batl-Bond was taken in that litewiſe, fo2 want 

of Batl's being gtven 'above at all. But My). Fazakerly on 

the other ſide ſatd, that in the firſt Afton the Pioceedings were 

inttrely Irregular, becauſe all the Defendants had not appear'd, 

and che Sitt was by Bill; and it ts a certain Rule, that a 

Party muſt be in Cuſtodia Mareſchalli, befoze he can be detlar d 

agatnſt in that Clap. Indeed where the Pꝛocceding is by On, 

— ſome of the Oclendants map he pꝛocceded againſt by Out⸗ 

aw2y; and when they arc ontlaw'd, the Pꝛoccedings are regit 

lar 88 the other upon the oz1gtnal dckton. Sa that, he (aid, 

the n of "me Declaration to Brown's Attomey in the 

2ame of all the Octendants, muſt be inttrelp ineffectual as to 

carrying on the Proceedings in the Canſe z but yet that Ai muſt 

be a watber of Batl above being to be put in; fon tt acuallp (up 

oſes it to have been done alrendy. Chen as to the ſecond AC 

tion My. Fazakerley latd, that the two Dekendants were Bank: 

rupts at the Time that Bal was given ro the Sheriff; that 

the Platntiff hav aitually come in as a Credito2 under the Com- 

miMon; and thereto2e the Court would not ſirffer him to take 


his Remedy at rhe tame Cime anaſnkt the Ball. Che Court ac 
4 coding 


nas upon a VBatt-25ond ſhould not be ſtald in two Acktons. 
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cozdingly made the Rule abſalute in the firſt Aaton, and ſald 
that ſpecial Bail was clearly wald'd; but yet that they ſhould N 
conſider the Acceptance of the Declaration by Brown's Attöznep 

ſo far an 1 to appear f02 all the ende g t 

make him Und common Bail acco2dlngly. But as to the ſreoud 
Aion, they thought the Iſſidavit was not poſitive enough as to 

the Fat; lo cnlarg'd the Rule fo2 a Day 02 two. | 


Anonymus, 


R. Fenwick 010U'd fo2 an Jnfo2mation in the Nature: of a Her for tho 
uo Warranto agatht ane Watkinſon, fo; taking upon Dum Con will 
the Office of Petit-Conſtable, and againf ſeveral others fo2 itefwade 
chooſing him. De ſaid, a Matter of Right was fn Diſpute ; is Nawss of 
the Inhabftauts of the Town claimin "Mg ID iwicge no- « Quo- Warr 
minating Couftables, as of common Right; Lo d Moliney „s (on .op- 
as Lozd of the Mauoz. Put the Court bow, no deute of it, Oe by rea- 
the Ring has a Right to call any one to Account 'p hls 0 ſon of tho 
of Quo-Warranto, fo; exerciſing any Publick-Office, be it ever (0 ſmallneſs of 
ſmall; pet we don't uſe to grant Jnfo2mations in the Nature be Office. 
of them f82 ſuch tnferto2 Offices. And Judge page ſald, that he 
did not know, the Court had ever gone ſo far as to grant them 
agatnſt Digh⸗Conſtables. They ſaid however, they would t 
a Mandamus to ſwear in the Derſon nominated on a paper Af- 
_ And accozdingly Pz. Fenwick ſaid, he would get ſuch 
a ORC, 


Hornby and Cornford. 


HE laſt time this Matter came on a Rule was made by Vide ante 

1 Conſent, that the Dekendant ſhould bzing into Court whgt 175. 
Sum the Maſter ſhauld appotnt, and that allPyoceed 10s would 
ſtay. M2, Draper pꝛoduc' d now an Uſſidavit, that the Defendayt 
had been ſerv'd with the Rule of Court, and Appointment pf 
the Maſter to bzing 54 |. into Court, but hadacgleted to bot N 
in any Money at all; and theretaze he mov'd, that the Plaint! 
m'ght be at Liberty to ſign his Judgment. But the Court 
ſatd, at preſent they were not fo clear of Opintan fo2 the Plain⸗ 
tif, and therefoze could not give Judgment withqut hearing 
the Matter again. The dire# way they ſald, was to inkozce the 
Rule by Attachment; but that they could not du neither without 
Uffidavit of perſonal Service. 


Brown and Kendal. 


N an Aition of Covenant, -wherein there were two Counts, Ho» far the 
one fo2 Rent, the other fo2 Repairs, 957. Draper mou to (our will | 
bung the laſt thiee Muabters Rent into Court, aud that Do- — 88 
ceedings might be ſtald upon that Count. Pe ald, that, moze ation on 
Rent indeed was due, but not krom tbe Defendant ; Ne was bringing into 


WS ; | Court what's 
only Allignce from that time; aud cited the Caſe of Riſley and Pour wbar's 


ones, 
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ones, Paſ. 9. of the late Queen, where the ſame Rule was made. 

he Court would not make that Rule; but upon Oebate they 
made another, that upon bzinging into Tourt what Rent was 
demanded, it ſhould be referr'd to the Maſter to ſce what was 
due by the Defendant, and that upon payment of that with 
Cofts, all Pzoceedings ſhould be ſaid upon that Count. 


| Juſtice and Jones, 


How for « M. Reeves and Mꝛ. Lee mov'd for a Mandamus to be direced 
will Beten VI to Dz. Betteſworth, Judge of the Pierogative Court of 
Eeeleſiaſti- Canterbury, to grant a Piobate of the (Gill of Lozd Lon- 
ea] Court to donderry, upon an Afﬀidavit, that the Judge had refuſed to grant 
rent Pro- it, till there ſhould be a Commiſſion of Appzatſement executed. 
di.“ A Caſe in Reymond, 235, was cited, where the like Motion was 
granted, Acco2dingly the Court granted it in the pzeſent Caſe, 
without making a Rule to ſhew Cauſe koz the Jnconventence of 
a Delay in a Matter of this Nature. 


| 
| ( 
| 'The King and the Duke of Bedford and others. | 
ö 
| Vide anto HE Defendants came now to ſhrew Cauſe, why the Rule - 
| * | ſhould not be made ablolute to? [he Infozmation. My. Lee 1 
; ſald, that the granting of theſe Inkozmattons in the Nature of t 
. | Quo Warrantos, Was Diſcretionary in the Court, as well as the ( 
" ranting of any other, In the Caſe of The King and Grant, an ' 
1 Inkopmation was mov'd fo2 againſt an Officer of a Co2po2a- t 
| tion, fo2 not having renouncd the ſolemn League and Cove- c 
Al nant, and refus'd by the Court, becanſe 'twas after ſome length } 
1 of Time. Fo2 the ſame Reafon another Jufozmatton of the t 
| like Nature was refugD in the Caſe of the Ging and - | 
1 | Town of Bridgwater, where an Officer had omitted taking the ; 
| Oaths in a p2oper Time; fo that, he ſaid, the Circumſlänces tl 
N | of the Caſe will be the Guide to the Court's Direction. The tl 
: Complatnt againſt the Duke was, that after he was elecked C 
i | | Governoz, the Dath of Dffice was admtniſtred to him in an C 
7 illegal Manner, and yet under that Oath he pꝛeſided, and tc 
1 ated as Governoz, Dis Eleitton was in the Fen- Office, as the C 
4 Statute requires; but his Oath was adminiffred to him in 9 
: Brown's Coffee Pouſe in Mitre-Court. The Statute requires, D 
| | that the ſix Batliffs, 02 one of them, ſhall avminiſter it; but c 
1 inſtcad of their doing it, when the Duke required tt of kim, * 
j they all endeavour'd to get out of the Room, as (oon as bc ap: be 
pear'd, but the Oooz was ſhut againſt them; and yet che Be. th 
| = took upon htmſelf to admintſter it. As (con as the Owke I 
| g thus [woze in, he went back into the Fen-Office, and there ty 
| the Aſſembly pꝛocceded to chooſe the other Defendants as fir tet 
| new Batliffs, the Duke p2eſiding as Governoz, The Council Ce 
| clearly allow'd, that the Claltdity of this Dath muſt determine 02 
. — Eleiton of the Batliffs as well as the Governors; Vee ule Me 
the At requires, that the Governoz, 02 one of the Batliſſs hal! the 
be p2eſent. None of the 'Batlifts were agreed on both woo 
4 alt! 


— — — 
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and the Governo? ts incapable of afing, till he is duly ſwo2n, 
But they inſiſted, that the manner of adminiſtring the Oath, 
was in itſelf but Fozm only, required by the AX; and its being 
adminiſtred befoze the Batliffs, was in Subſtance the ſame as 
being admintſtred by them. Che Batliffs too had Notice given 
them to be at the Fen-Office, that being the moſt p2zoper Place 
to have had the Oath adminiſtred in; but that Place is not re- 
quired by the Act fo2 this Purpole, and conſequently the Ercep- 
tion as to the Place cannot be material. The Council uvg'd 
too, that an Objeftton of this ſazt comes very tmp20perly from 


the Bailiffs, becauſe the Statute requires them to be preſent . 


to adminiſter the Dath, they are bound to do this by their own 
Oath they take themſelves, when they enter into their Office, 
and pet at this Time voluntarily abſented themſelves, Another 
Objection, they ſatd, has been made, that the Duke was an In⸗ 
fant when he was elcied. But this, 'twas anfwer'd, would have 
little weight with the Court, becaule 1. Cro. 557. 'tis expꝛeſly held 
that an Inkant map be a Mapoz. Members of both Houſes of 
Parſiament might have been fo atCommon-Law. Aud the Reaſon 
02 theſe Caſes is, that Officers of this So2t ai only in Truft, 
and by the Appointment of others, and *twas their Folly to 
chooſe them, They urg'd beſides, that the pꝛeſent Cozpozation 
was only appointed fo2 the Pꝛeſer vation of a Track of Gzound, 
a Matter 0 Alon oo the 5d wherein the Ererciſe of Juſtice, 
oz the Pzoteftton of the Publick Peace cf the Kingdom was 
not concern'd; and that was a Reaſon why, they ſaid, it was 
to be doubted, whether even a Quo Warranto would lie. In the 
Caſe of a Carrener oz a Steward of a Court-Baron it does 
not. The firſt was the Caſe of Sir William Lowther; the 0- 
ther concerning the Manoz of Holton in Lancaſhire. The Coun- 
cih urg ed at laſt, that there was however good Reaſon to be gt- 
ven why the Court ſhould not ererciſe this Authouty, admitting 
that they could by Law; becauſe, there were no Perſons com- 
petitozs with the Duke. There indeed two Perſons contend 
02 an Office, tis neceſſary, that the Court ſhould tnterpoſe, that 
the People may know which Officer they are to obey; but in 
the pzeſent Caſe, they ſubmitted it would be enough to leave the 
Uing to lap Claim to his Right-by his Quo Warranto, The 
Court mere however of CI, that the Inkozmation ought 
to go. They ſatd, it has often been determin'd, that where an 
Oath is admimſtred in the Pꝛeſence of a Mayo?, againſt the 
Mapoz's Conſent, that Dath is illegally admintſtred, and the 
Iarty ſhall not have the Benefit of it. They could not ſee the 
caſt Foundation to think, that an Dath admintſtred againſt the 
Balis Conſent, tho' in the J2cſence of the Batliffs, could 
be lald to be admintſtred by the Batliffs; and they ſhould have 
thought tt all one, if the Aﬀ had requird only that the Oath 
ſhould be dmintſtred beſoze them. Inkozmations of this Na- 
ture, they ſaid, were not diſcretionary; becauſe the Parties tn- 
tereſted have no other Remedy, tho' the Ring has. And in all 
Caſcs they are granted, unlels where an Omtſion of an Dath 
02 (uch ſozt of Ching is complained of after twenty oz thirty 
Pears, which perhaps there are no Memoztals of. They ſatd, 


they could not ſee, that any Caſe could require an Jnfozmatton 


4 moze 


| How far the 
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moꝛe than thts, where a Trait of Landof 95000 Acres ts inveſted 
iu a Cozpoꝛatton; and where they have Power to give Rules and 
O1vinances concerning the Land of Occupters of 300000. 4 
the Cafe of a Steward of a Court-Baron they allow'd an In⸗ 
fozmation of this ſozt would not lie, becauſe that is an Office 
of a private Nature; but in that lame Caſe cited, they ſald, an 
Inkozmation was granted foz the Office of Steward of a Court. 
Leet; becauſe that concerns the Jaublick. The Objetton as to 
the Minonty of the Duke, they allow'd, was not matertal, 
owever, fo? the Reaſons beforementton'd, the Court made the 
Rule abſolute as to the Duke; and the other Dekendants en. 
tred into a Rule, that their Elecktons ſhould abtde the Event of 
the Clalivity of his, to ſave the Erpence of ſeveral Inkozma⸗ 
tions going. 


. 


Aſhley and Scagrave. 


MI“. Kettleby came to ſhew Cauſe upon a Nule that was made 
1 upon the Ocfendant's Attozney to anſwer the Matters of 
will puniſh an Affidavit, De lald the Cauſe was not in this Court, but in 
the Officer, the Marſhalſca; and therefoze this Court would not interpole 
belonging io but [cave tt to that Jurtsdiffon to cozreit the Migbchavtour of 
— Attoznites, in Cauſes — befoze them. The Chief Ju, 
—_ ſtice ſatd, that this Court conſtantly ererctſes its Jurtsdiion 
in coxreftting the Misbehavtour of Officers in all inkerioz Jurif- 

didiong. However, J. Probyn obſerv'd, that the Affidavits, upon 

which the fozmer Rule was made, were w2ong titled, as being 

made in a Cauſe depending in this Court; whereas they aught 

not to have been titled at all. 17514 che Court diſcharg'd 

the kozmer Rule ; and 8 the Citle of the Aſſidavits muſt be 


ſtruck out, and they muſt be ſwozn over agatn. 


Court of 


Woolaſton and Vaughan. 


The Method R. Theede mov'd to make abſolute a Rule, that had been 
which = obtain d at the Side bar, for the Batliff of Caſhio th Hert. 
— fordſhire, to return his Warrant, which the Sheriſt had direited 
Proceſs into to HIM, to be executed within the Liberty. Che Court at firſt 
a Liberty, Doubtcd, whether the kozmer Rule was rightly made; However 
they (aid, they uſually grant ſuch Rulcs upon the Batliff of Weſt. 
And if a Sheriſt returns quod Mandavi Ballivo, & nullum mihi de- 
dit reſponſum ; the next Pꝛocels 1s a non omittas. Accozdingly they 


made the Rule abſolute ; tho' the Sheriff had not made his Re- 


turn to the firſt TUrit. Foz they f(atd, they ought to know why 


their firſt CUrit was not executed. 


4 Gifford 
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Gifford and Letchmere. 
R an AUfion againſt a Lighterman fo2 looſing Goods in con- How far tho 
vc 


ourt will 


ping them from London into Middleſex, M. Strange mov'd, ee 

that the Venue might be chang'd, upon an Affidavit, that the one 
Goods, ff any where, were loſt in Middleſex. But 05 Court 

ſaid, that it appear'd upon this very Aﬀidavit, that the Plaintiff 

was bound to gide material Evidence in London, where he had 

ſald hig Acton; and therefoze refus'd the Motion. The Court 

ſald beſides, that the Z*efendant had pleaded; and therefoze the 

Motion was Wong upon that Account too. 


The Town of Pool and —— 


* this Cale likewiſe Mz. Huſſey mov'd to change the Venue How far the 
1 into the County of Dorſet, upon an Affdabit, that the Cour will 
Ation was fo2 ſome (ſmall Town-duties, wherein the Inhabi⸗ — — 
tancs were fo much intereſted, that they were afraid, they could yy Reaſon 
not have an impaxttal Trial in the Town ttſelf, De ſald, that of an Excep- 
the Sheriff was Member of the Cozpozatton, and that was ano- tion co the 
ther Reaſon, why the Court would not grant the Motion. The SÞ*"i#+ » 
Court ſaid, that the firſt Reaſon has conſtantly been diſallow'd, F ee 
unleſs in Lozd Shaftsbury's Caſe, which has always been com- cauſe, 
plain'yd ok. And as to the laſt Reaſon, they ſald, the proper Me⸗ 

thod then was ro enter this upon the Roll, and pꝛap a WUrit to 


the Cozoner. Skin. 40. 


Townſend and Brown and others. 


M R. Fazakerly now mov'd again to make the Rule abſolute Vide ante 
in the ſecond Aﬀton. But befoze M2. Lee began to give 58. 
lis Anſwer, 'twas diſcover'd that the Bail-Bond boze Date a 
Day in January was Twelve-month befoze Hilary Term began, 
and the CUrit itſelf was returnable the laſt Day of that Term; 
ſo that the Court ſatd, upon this State of the Caſe, the Bond 
itlelk appear'd to have been given wrong. Accozdingly the 
mow the Rule abſolute koz ſtaying P2oceedings upon it di⸗ 
U. 


| Anonymus. 


Na Motion to r Bail, M2. Marſh (aid, that he ſhould How far the 

not oppuſe the doing ft; but that the Defendant had frequently gene e 
given them Notice of Motton, 02 puting in Sham- ball; and 5, in ant 
when the Council attended to oppoſe it, the Dekendant would purting any 
not go on upon the Notice, Foz which Reaſon he hop d, that the Terms upon 
£ cfcidant ſhould pay Coſts befoze the Bail ſhould be allow'd to the Defend- 
uuf. And thts, he latd, was a common Motion in the Common- *** 


[icas. J. Reynolds and J. Probyn laid, that they knew of no ſuch 
Terms 
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Terms, when they attended there; and Coſts were not 
allow'd. | 


Wilſon and Poulter. 


Vide ante HRE RR having been a new Trial had, and another Caſe 
142. moze fully ſtated fo? ws Opinton of the Court, wherein 
| efenoant knew of the Ack of Bank: 


it was admitted, that the 
ruptcy, the Matter was again ſhoztly argu'd. The Court were 
unantmous, that the Affirmance of the Converſion in part was 
an Afirmance of tt in the whole, and therefoze the Platntif 
could not recover upon the lecond Count. And they ſeem'd 
to think it ſomething doubtful, whether even the changing 
this Money into the South-Sca and Eaſt-India Bonds was a 
Converſion. However there was no Occaſion to give any 
Po as to that Potnt. ©0 upon the firſt Count only the 


aintiff had Judgment. 


Short and Scurry. 


vide ante HE Defendant having obtain'd a Rule fo2z Reſtitution, 

156. M2}. Taylor inkozm'd the Court, that the Platntiff had 
run away and left the Rey of the Douſe with his Aike, and 
that ſhe did not live in it, but atually refus'd to deliver Pol⸗ 
ſeſion. Clpon which he mov'd fo an Attachment againſt her. 
The Court ſatd, that they ſaw no Reaſon why the Detken- 
dant could not bzeak open the Ooo2 and ut himſelf into Pol 
ſelllon; fo2 which Reaſon they refus'd the Motion. Ex relata. 
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Myonet and Broom. 


Vide anto R. Kettleby now came to ſhew Cauſe. He ſaid, this Pat. 
276. 


refed, and the JPlatntiff fail'd in his Recovery there, not upon 
the Merits, which was the Quantum of what was due, but upon 
a collateral Point. When the Parties went back into Chan- 
cerp the Court there ozder'd the Oefendant to waive the Be- 
nefit of this Monſuit; and to go to Trial again upon the 
ſame Recozd, pe ſatd, that the Parties did go again to 
Trial, that a Uerdi# was had againſt the Defendant upon 
the Mezitg, that Judgment was enter'd accozdingly; and that 
now therefoze the Pzoceedings againſt the Bail were regular. 
Put this Court was of Opinton, that the Nonſutt being re- 
gular upon the firſt Trial, the Ball were thereby p2operly dil 
charged; and that now rherefoze the Pꝛoccedings againſt chem 
were irregular ; upon which the Rule was made abſolute. 


ter was "Plain in Chancery, an Jſſue at Law was dt- 


o The 
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The King and The Inhabitants of Abbots-Langley. 


TY Court now were clear of Dptnion, that the Ozder of vide ante 
Removal was good. They ſaid, they could never (ee any 148. 
Reaſon foz allowing conſtruckive Notices upon the Statute of 

James; and therefoze confirmed the ©O2der. 


The King and Kendal, 


M* Floyd came to ſhew Cauſe upon a Rule, that had been What wau 
obtained fo2 quaſhing an Jnditment fo2 ererciſing a vor be «| 
Trade, without having ſerved an Appzenticeſhip, The Excep- 8924 lola 
tions that M2, Thomſon had taken to it were firſf, that the In⸗ — wg 
ditment was in the Bozough of Colcheſter, and no County latd, Trade wich- 
wherein that Bozough is; and ſccondly, that the Indifment on⸗ our having 
0 charges in general; that the Ocfendant exerciſed this Trade — an 
the firſt Pear of the pzeſent Ring, without ſaping in what artes 
Month of the Pear it was. Now, be ſaid, the Ack of Parſſa. 
ment gives ſo much a Ponth Fozkeiture koi the Time the Df- 

fence is committed, and therefoze it was material fo2 the Jn- 

ditment to have charged how many Months the Defendant 

crerciſed it. The Court ſaid, the firſt Exception was clearly 

fatal, and therefoze made the Rule abſolute, 


The King and The Archbiſhop of Armagh and 
Dr. Whaley. | 


1 Serjeant Hawkins obtafned a Rule to ſhew Cauſe, vide ante 
why a Uarrant of Attozney ſhould not be taken off the 0. 
File, which was filed oz the Defendant in the Alon here, ſince 
he had 020ught a Writ of Erroz in Parliament, and afigned 
the Want of an D2tginal fo2 Erro; there. Mz. Reves and z. 
Fazakerly came now to ſhew Cauſe, and ſaid, that the Fa# ſta- 
ted upon the Defendant's Affidavit was, that on the twenty-ſirth 
of January laſt, after they had bzought their Writ of Erroz in 
2arltament, the Defendant r into the Dffice of the 

uſtos Brevium, and ſaw there a Marrant of Attoznep to P:. 
Monday lying upon the Table, but was not then filed, and that 
on the twenty-etghth the Dekendants aſſigned the TUant of TUar- 
rant of Attozney foz Erroz; and had accowingly taken out a 
Certiorari- The Counſel fo the Ring obſerved tn the firſt Place, 
that tt was undoubtedly the conſtant Pꝛackice of the Court fo? ; 
the Plaintiff in Erro; to file a Warrant of Attoznep 5 De- | 
fendant, and that even after a Writ of Erroz, v20ugt t by the 
lame Defendant in a ſuperioz Court. The Foundation of 
which ts, that where the Defendant in Crro2 pleads In nullo eſt 
erratum, he pays 25. 4d. 25. fo; the Plea, and 4 d. fo the War- 
rant of 8 by which Ack he Impowers the lai in Er: 
top to file it. Cherefoze if the Warrant of Atkozney 8 
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befoze the aſſigning the Tlant of it fo; Erro, undoubtedly 
M2. Saunders, who appcarcd fo? the King as Plaintiff in Erroz 
here, was juſtifiable in filing it. They (aid it was intirely un⸗ 
certain upon the Do02's Affidavit, whether the Warrant of at. 
toznep was not filed befoze the twenty⸗eigbth; he has ſwoz2n tn- 
deed, it was not filed the Twenty-ſirth, he has ſwoz2n too, it 
was ſince filed; but whether befoze o: after the Twenty-eighth 
(is not certain, and therefoze, they ſaid, it does not lie upon 
them to aſccrtain this Fat and make out that it was filed be- 
foze; - this State of the Caſe, they obſerved, there was 
no occaſion to enter tnto the Complaint; becauſe the Complaint 
is in itſelf (mperfet, But however they urged, that the ver 
opnging the arrant of I into the Office was making it 
a Reco2d befoze the Filing it. o this Parpore M2. Fazakerly 
cited the Caſe of Cock and Baker, where a CUrit of Erroz wag 
brought upon a Judgment in the Common Pleas. Want of 
Oziginal was amgned foz Erroz. The Officer certified there 
was none. But upon its appearing on Aﬀidavit, that the Dyt- 
Eon! was in the Office, tho' not filed, the Court committed the 
fficer fo2 his falſe Return. In the Caſe of Bynn and Conyers, 
the Court of Chancery was of Opinion, that a Plea was a 
atter of Recozd from the bztnging it into the Office, bekoze fi- 
ling. And ſo they ſald, was the conſtant Pꝛackice of all Aﬀida- 
vits being read befoze t | 
are conſidered as Recozds befoze they are read. Serjeant Haw- 
kins on the other Side — that whatever the Pꝛadice might 
be to omtt the filing Inſtruments of this Sozt after they are 
bzought into the Office, yet the Law has declared the Ack of Fi. 
ling to be the Ack that makes them Recozds. Pe ſaid, he 
thought this evident from the conſtant Motion that is made to 
file O2dcrs and Jndttments, that are removed up by Certiorarl. 
"5efoze this Motion, they may be ſent down at any Time, but 
afterwards they cannot. - x Court deſired to be infozmed b 
the Cuſtos Brevium in the firſt Place, whether the Warrant o 
Attomep was filed befoze the twenty⸗ eighth of January, oz not; 
but upon his not being able to give them SatisfaXton as to that 
Time, 14 to know of him farther, whether theſe In⸗ 
flruments were conſtantly confidered as Reco2ds by their coming 
into the Office, befoze the Filing. De infozmed them, that the 
conſtantly were, and that he never knew one of them taken bac 


02 altered, after it was bzought in. M2. Clark ſald, that he had 


always the ſame Notton of a Declaration in his Office, and 
Mz. Maſterman ſatd the ſame of an Jndi#ment, that was bzought 
into his. And the Clerks in xD ſaid, that Judgments of 
any Term are not made Rolls of that Term, till juſt befoze 
the Eſſotn-day of the next. The Court ſaid, that it appears 


now not to be matertal, whether the Warrant of Attozney eg 


filed befoze the Twenty-elghth Q not, but that Inſtruments 0 
this Nature are Recozds from there being bzought into the Of- 
fice. Tuer obſerved too, that there was a clear Oifference be- 
tween theke Inſtances, and thofe, where Reco2ds are removed 
up by Certiorari. They cannot be ſent down, after they are Re- 
co2ds of this Court, and fo? this Reaſon it is, that the Court 
is (0 cautious in admitting them to be Recozds; and on 
2 


here being filed; yet without Doubt they 
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that the Filing ſhall be upon Motion. Accozdingly they dil 
charged the Rule, Saund. 249. 


The King and The Lady Lawley. 


* E Defendant's Counſel opened now their Exceptions in Vide ante 
oꝛder to obtain a new Trial. The firſt was the ſame with 3, 274 


the laſt, that was taken upon the fozmer Argument. The ſe⸗ 
cond, that in the Indicment produced in Evidence, the Wozds 
were & TJuratores præſentant, but in the Infozmation they were & 
quod Jur' prædict' per Sacramentum — ulterius præſentat' fuiſſet; 
whereas the Counſcl ſaid, the Tozd per was left out. The 
Third, that contrafecit was uſed inſtead of the wo2d controfecit; 
and pet they urged controfecit was a technical Mod. The 
Fourth, the Inkozmation charged the Oefendant with . 
the Witneſs from the Trial ſcient', that he was a material Evt- 
dence, Now ſcient' they ſaid was to be underſtood Scienter, 
which makes it Nonſence. The Fifth, that ramquam verum ſcrip- 
tum was uſed tnſtead of the WUo2d ranquam. The laſt Objefion 
that the Indiſtment charged Japher Crooke with foꝛging a 
Uriting, purpozttng a Deed to be made between luch and ſuch 
Parties; the {nfv2zmatton only, with forging a Deed ſuppoſed 
ro be made between thoſe Parties. Jn Anſwer to the firſt of 
theſe Ercepttons, _ was menttoned befoze, the Court ſatd, 
that they thought the preterimperfectt Tenſe neceſſary to be uſed 
in the firſt Indi#ment, as it would have been, i the Party had 
declared upon the Leaſe, but in the Infozmation, they thought 
the præterpluperfect Tenſe could on 15 uſed, becauſe the Impozt 
of this Part of it gives only an hiſtozical Relation of a Faf 
that had happened befoze. To the ſecond they ſald they would 
underſtand the Contractton of Jur' to ſignify Juratoribus, and ob- 
ſcrved there were no certain Rules to be 52 8 fo2 Contraitfons, 
but they were to be Jones merely by the Senſe of the Party. 
The Third, they fatd, was over-ruled in Ward's Cafe, To the 
Fourth, they ſatd, they would underſtand the Scient' to ſigntf) 
ſciente. To the Fifth, they obſerved, that ramquam was an ol 
Wozd, and ſigntfied the ſame as ranquam. And to the laſt, they 
thought the Charges were eraftly of the ſame Nature. The 
Counſel then deſired Leave to move in Arreſt of Judgment. 
— Exception that was firſt taken, was, that the Inkozmation 
only charged, that the Defendant ſcient', that Japhet Crooke wag 
indied fo; Fozgery, but did not aver, that he aiually was fn- 
herea the Counſel inſiſted, that the Jnfo2mation 
ought to have concluded with a prout patet per Recordum. The 
ſecond Exception was, that it was not ſet fozth in the Jnfoz- 
matton, that the Defendant pleaded oz was ready tv go to 
Trial upon the Jnditment, whereas, they ſaid, that was pe 
matertal Part of the Charge, which made it an Offence. The 
firſt of theſe Exceptions the Court thought _ was a good 
Deal of Weight in. But as to the Second, they ſatd, it was 
an Offence to give any Obſtrution to a Cauſe that is in a legal 
Courſe of Pzoſecution; and that it is 1 befoze oz atter 
Pleading was a Batter pzoper onlp to be offered in 1 — 


Court will 
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tion 02 Mitigation of the Puntſhment. The Counſel then fo 
the Defendant pꝛaped, that ſhe might be bailed fo2 the p2e- 
ſcent and not committed. The King's Counſet oppoſed tt, 
becauſe they had no Notice of the Ball. But the Chief Ju- 
ſtice ſatd, fo2 his own Part he was inclinable to give Judgment 
fo! the Defendant; the Counſel foz the Ring deſire Time to 
anſwer this Erception; and therefoze, ſaid, the Court would 
certatnly Ball her, Acco2dingly ſhe gave her own Recognt- 
Jance fo 2001. and four Bail by Content in 1001. | 


Forteſcue Aland and Maſon. 


Vido ane R. Reeves now argued fo2 the Plaintiff, Dis Argument 


wm N as much the fame with that of Serjeant Hawkins be- 
koze. But the Court ſaid, that they had conſidered of the 
Erceptions taken to the Plea of the Parot' De murring, and 
they certainly ſhould have allowed, that the Plea would not 
have been well pleaded in the Caſe of any other Perſon, but 
where an Jnfant pzays that the Parol may demur. But, 
they ſald, in med a Plea the Party need only ſhew he ts 
Ter-tenant by Weſcent, and [ikewiſe an Inkant; and all other 
Fozmalities of pleading are ercuſed him. Foz the very Im- 
po2t of the lea is, that he is not able to make the Defence ; 
and it would be abſurd therefoze, that the Court ſhould re- 
quire the lame Stritneſs as if he did make one. However P:. 
Reeves then (aid, that he ſhould ſubmit it, the Infant had 
not (0 much as made himſelf Ter-tenant by any certain Aver- 
ment; and that this was neceſſary in this Caſe eſpectally, be- 
cauſe the Sheriff had returned upon the Writ of Summons 
other Perſons Ter-tenants, and not the Defendant. But the 
Court ſaid, that ye alled ing a Sctſin in Fee in Jonathan, and 
a Deſcent from him by the Oaughter of Jonathan was a ſut- 
fictent Averment of his own Seilin ; and the Return of the 
Sheriff was not material. Accozdingly the Judgment in Ireland 


Crowl and Rogers. 


How far the 2 N was made oz an Attachment againſt a Man fo? 
vey voluntartl — bimſelt with one of the Ball below, 
- and giving Bail above with rh other Perſon without __ De- 


achmen 
— Bail, fendant's 22tvity, and after that ſurrendering him in di rharge 
t was undoubtedly juſtifiable in 


of himſelf, The Court ſaid 
the Batl below to enter btmſelf Ball above without the Defen- 
dant's Conſent ; and they thought it as clear, that he might 
— another Perſon to be Bail with him. They laid, ik a 
tranger ſhould join himſelf as Bail without the Pztivity of 
the Bail below, they ſhould certainly grant an Attachment a- 
ainſt him; but in the pzeſent Caſe, they muſt take it, that by 
10 go ng along with the Ball below, and entring himſelf 
alf at the lame Time with bim, he did it b the equeſt of 


the Bail; and accozdingly refuſed to make any Nu 
2 arman 
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Harman and Delaney. 


R. Fazakerly and Mz. Strange came to ſhew Cauſe upon a wust wall 
Rule, that had been obtained fo? arreſting Judgment in be d to 

an Adton upon the Caſe foz a Libel. The Aﬀton was kounded de Lidel. 

upon an Advertiſement in a Mewes Paper. The firſt Erception 

that had been taken, was, that the Advertiſement was no Lt- 

bel. The other, admitting it was, that the Libel was not ſct 

fo2th in the Declaration with ſufficient certainty. The Declara- 

tion (ct fo2th, that the Plaintiff had ncquircd a conſiderable 

Skill tn making Sho2t-Guns, that he had made one of two 

Foot ſir Inches in Varrel fo2 the JIzince of Wales, and that 

it was ſo much appꝛoved of, that he obtained a Patent to be 

his Dighneſs's Gunſmith. Apon this the Plaintiff farther laid 

in his Declaration, That on the 28th of December [aſt an Advertiſe⸗ 

ment was put out of his having had this Honour, and thereby it 

was declared to the Told, that his Guns of two Foot ſir 

Inches in Barrel, would carry farther than any ather Perſon's 

Guns of a Foot longer in Barrel. Cipan which it was charged 

that on the 4rh of January after, the Dekendant put out an Ad⸗ 

vertiſement inter alia to this Purpoſe. CUhereas there was an 


Account lately in the Craftſman, of My. Harman's making Guns 


of two Foot fir Inches in Barrel, this ig to adviſe all Gen- 
tlemen to be cautious. The ſatd Gunſmich not daring to engage 
with any other Artiſt in Town, no2 ever did he make any Er- 
crtment, but out of a Leather Sun, as Gentlemen may be tn- 
ozmed at the Croſs- Guns in Long-Acre. The Declaration let 
forth, that this Place was the Dekendant's Place of Pablta⸗ 
tion ; and that by Reaſon of theſe Tozds the JIlatntiff had loſt 
ſeveral Cuſtomers, The Counſel fo2 the Plaintiff to the firſt Db- 
Icition inſiſted, that nothing would be incumbent upon them to 
ſhew, but only that the Co2ds were a general Refle#ton upon _ 
Plaintiff in his Skill and Trade, and not barely an Anſwer to the 
Plaintiff's Advertiſement of his Supertozity in Skill. They 
took Notice, that the Charge upon the Plaintiff in not daring 
to engage with any other Artiſt in Town was not confined to 
his not dartng to engage with any other Artiſt in making theſe. 
particular Sozt of Guns, but crtended generally to his not 
daring to engage with any Artiſt in Town in making Guns 
at all. But beſides the Counſel took J2otice, that the ſpect- 
al Damage, which the Plaintiff has lald, would give him a 
Cauſe of Action, though the Adverriſcment itſelf ſhould not be 
thought Libelougs. Then as to the Uncertainty of laying the 
Charge, they ſatd, this conſfant Fozm was uſed, in 4nfo2ma- 
tions the moſt Criminal, and of the moſt Treaſonable Nature; 
and thercfoze without Queſtton it would be good in a Occlara- 
tion of this Sozt. Mz. Reeves and Dt. Edward Bootle argued 
on the other Side; and inſiſted, that thoſe general CUo2ds ought 
in all proper Conſfrufion to be confined to the Senſe of the 
particular CClo2Ds going bekoze, and to the Senſe of the partt- 
cular CCiozds following after. And as to the Matter of Da⸗ 
magcs, they ſald, the Loſs 1 Cuſtomers was only a 1 
4 on- 
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Conſequence from the Advertiſement ; and therefoze could not 
vo conſidered as ſpecial and pavticulas Damage. To thig 
Iurpoſe Mz. Bootle applied a Cale out of 2 Lutw. 295. Then 


as to the Clicertatiity of ſaving the Libel, Mz. Bootle lald, that 


Vide Poſt. 


it was true indeed this Method of ſetting Fozth the Impon 
of them was aflowallſe, where the Wozds are ſuch, as they 
are not Capable of recetving an fanocent Conſfrution from any 
other Erpzeſſions attending them. But where the Wozds are 
in themſelves doubtful, he ſubmttten it, the (etrtng out the 
whole in hec verba was neceſſary. And to this Purpoſe he 
cited a Caſe in Carthew 407. as he ſald, in Point, The Chief 
Juſtite and Judge Probyn were of Opinion, that the ſingle Que- 

lon upon whic the firſt Polnt turns was, whether the Im, 
pozt of this Advertiſement was a Reflefton yon the Path 
tiff's want of Skill in general, oz whether it was an Anſwer 


only — (he Moder Advertiſement. In the one Caſe the Jn- 
of the 


ten dvertiſement muſt be to ſhew he is not equal to 


any in the Trade; in the other, to ſhew, he is not ſupertoz to 


every one. Þowever Judge Page doubted, whether as this De- 
claration is laid, and has there has been a general Uerdii foz 
the Plaintiff, the Plaintiff ought not to recover, though the 
Anſwer to the firſt Advertiſement ſhould be thought particy- 
lar. He ſald, the firſt was not lald to be publiſhed by t 


laintiff, and it does not appear, but it might have been pub. 


iſhed enen by the Defendant h({mſelf, And he ſatd, thts would 
certainly be a Thing of dangerous Conſequence, tif once it ſhould 
be advanced fo: Law, that a Pan might publiſh an Adver⸗ 
tiſement in Compliment to another, and then p2eſently 
after w2ite another Advertiſement tn Anſwer to it. However 
the Court in general agreed, that it would be proper to con 
ſider, what was the Senle of this Advertiſement a little longer 
und therefoze 02dered a Copy of the — to be made out 
and bzought to them at their Chambers. 
ſer vation, the Court agreed, that no ſpecial Damage was laid; 
that the Vamage, whatever it is, was a common and ozdina 
| het from th Paper and that though tt had not been ſpect- 
dur ald, it yt jabe been given in Evidence. But Jud 
; ſaid, It the Declaration had been latd, that by this Peans 

laintiff had loſt the Cuſtom of l S. In particular, that would 
abe been a ſpecial Damage clcatly. To the other Point none 
of the Judges dellvered their Opinion, So a Rule was made 
Wl, aptng he Judgment till theke Queſtfons ſhould be farther 

oke to. 
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Juſtice and Jones. 


R. Reeves mob'd fo2 a Rule upon Dy; Betteſworth, to re- The Courſe 
turn his Writ of Mandamus, the Return being out Pe. of Proceed- 
ſterday. But Mz. Strange ſaid, the conſtant Pꝛacice in theſe _ 
Caſes is only ta grant a four Day's Rule. But the Court ſaid, — 


they knew of no fuch P2afice; acco2di ozder'd the Writ to 
be return'd in two Days. ingly o! W 


The King and Robinfon. 


M* Filmer mov'd ta quaſh on Inditement at the Quarter» How far the 
®Defſions fo2 the Tawn of Saffron-Walden, The firſt Ex- Curt will 
ception that he took was, that the Indtäment charg's the De- lden? 
fendant with keepin falſum Pondus Angle, a Pound Welght, for « Cbeat. 
whereas Pondus ou 9 CUeight in general only. The ſecond, 
that the Names of the Jury are not return'd upon the Captton. 

he lat, that the Juſtices have not Jurigdickton of this Offence; 


but the Leet [2 pzoperty Conuſance o y 3 whe Court ſaid, 


that theſe might be p2oper Exceptions to aken _ De⸗ 
muxrer; but they thought this too great an Offence to quaſh 
an Inditment fv2. ; 


Dunmol and Aldworth. 


N Debt on Bond the Fu cue Name 8 upon Oyer to What ſhall | 
be Dunmal; and fa? this UGariance the Defendant demurred voc be ſaid to 
ſpecially, and the Plaintiff join'd in Demurrer. 95. Gapper ar- p*«Variance 
u'd fo2 the Defenvant, that however ſmall the Uartation may Ne 
e fn the different ways of ſetting aut a Perſan's Tame, pe 
that Qartatton ts fatal, if it be ſpecialty chewn fo2 Cauſe of De- 
murrer, And pe ald, there were Authozities in the Books to 
jultiky this Rule. In Brooks's Abzidgment, Title miſnomer, 
ngwot and Longwat- were held material Uartancey, In Cr, 
Elz. an Putlawry was reverg'd, fo2 the Defendant's Name 
deing laid to be Elred in the 4 and Eldred fn the Ca- 
lag. And rather a ſtronger Caſe was cited in that, where 
alwyn and Walweyn were held materjal Clartationg. Do Hil. 
2. of his pzeſent Majeſty, Scurray and Scurry were held t 
ſame, But Pz. Strange infiſted on the other _—_ L 1 1 
k⸗ 
foe the Court will give their vgment acco2ding to the Rea- 
fon of the Thing. Jn the Caſe of Fen and Alſton, Mie. 5. of 
the late King, Debt upon Bond was bzought by one of 
ame of Samuel; upon Oyer 'twas Samul; but the Court ai 
in that Caſe they would read Samul fog Samuel. Mich. 6. 5 the 


ſame King, in the Cafe of Aylebury and Wallby, the Defen- 
dants Place of Abode was deſcribed in the Declaration by an 
alias dit' nuper de M altham- Abbey, but upon Oyer by an alias dia” 
nuper de Waltham-Abby, and held immatertal. Trin. 2. of the = 
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ſent King, Uleskelf and Ulleskelf were Held the ſame. So wag 
Buxxter and Baxter, 3 H. 4. 4. De Cited tou 1 Keb. 105. Che Court 
leem'd to think, that the Clartance between Longwor and Long wat 
was diretly the lame with the pꝛeſent Cale. And Judge Reynolds 
| lald, that however ſuch a Clartance m__ be got over in ſettin 
: out another's Mame, he thcught the Court could hardly go ſo 
far, where 'tis in a Man's own Mame. The Court agreed, that 
the only Reaſon fo2 the Caſe of Fen and Alſton muſt be, that 
Samul might be read as a Contraitton fo2 Samuel, Powever they 


Vide poll. thought p2opcr, that this Matter ſhould ſtand over. 


>—— and Munſon. 


What ſhall b HIS was a Bill brought to eſtabliſh a Modus. The Vill 
be ſaid to bo ſet fozth, that there was a Cuſtom in the Pariſh of 
« zood Mo- Burr, that all Perſong occupying Paſture and Meadow there, 
N ſhould be dilchärg'd of Tithes in kind, by paytng 4 d. an Acre, 
unleſs they were Inhabitants of that Pariſh, oz of the Pariſh 

1 of —— The Plaintiffs were Occupiers of Paſture and Mea 
| dow Sound in this Pariſh, but Inhabitants in the Pariſh of 
* Wintthorp. And whether this Modus was good 02 not was the 
i Queſtion, The L'efendant's Council objected, that the Modus 
| was uncertatn, and enttrely depending upon the ill of the 
Occupicrs; and beſides they ſaid, it was moſt unreaſonable that 

Fozeigners ſhould be p2eferr-d befo2e the Inhabitants. The 
obſerv'd, that it would greatly encourage a diſpeopling in the 
Patich, which was of all things to be diſcountenancd. And 
citcd a Cale in Lev. 116. which is repo2ted too in Keble, where 
this very Point is determined, and that between the ſame Par⸗ 
tics in Intereſt as are at pzeſent. But the Attozney General 
=. and M2. Wills on the other Side argu'd, that every Modus fup- 
| poſes in itſelf a Contract; and therefoze unleſs this Contrait 
* would be void, tho' wzitten Evidence could be pꝛoduced of it, 
this Modus (hall not neither, tho' ft carries with it only p A 

tive Cvidence of there being ſuch a Contra. Now they ob- 

lerv'd, this Modus would undoubtedly have been good, if it had 
been general, without diſtinckton of Perſons; and how can the 
Defendant complain, when the Reſtriitton, that is introduc'd, is 
merely fo2 his Benefit? They obſerv'd, that however ſtrong the 
Autho2ity of the Caſe cited may be, there were other Caſes of 
as great Authozity, dircitly of the other Side of the Queſtion. | 
Co this Purpole AY who was of the ſame Side, cited | 
Rot. 1548. Hil. 16. Ch. 1. tn the Common-Pleas, The Caſe of 
Bigger, Uicar of Eaſtwen, againſt Luddel in the Exchequer, which | 
was Trin. 12. Ch. 2. Mich. 2. Will. & Mary. Blaxton and Langton fn , 
the ſame Court. Mz. Wills farther urg d too, that if there thould 
be any Fraud 02 Colluſion in this Caſe, a Court of Equity 
| 

e 


would relieve, as it docs in all other. And to this Pur pole he 
applied two Caſes in 1 Lev. 99. and More 913. Judge Reynolds 


and Judge Fortelcue afliſted the Chancelloz in determining this 1 
Queſlion. They all 1 agreed, that Modus's werc [ 
real Compoſitions by Parſon, Patron, and og, | 125 t 

ll U 


wilkgen -vidence of u hich is loſt; but the Law pie 


there 


8 


i 
— 


Term. Hill 3 Geo. II. 1729. 2093 


there was luch by the long uninterrupted Uſage, Andoubt⸗ 
edly they lald, there would have been no Diſpute about this 
Modus, if it had been without Reſtrifions; and as the Re- 
ſtriition 1s fo2 the Benefit of the Parſon, they thought the 
eſtrition could make no Difference. They all allow'd how- 
cr, that ſomething muſt be due from the Modus, and that 
o every Pear; fo2 as no ꝛeſcription can be in a non decimando 
nerally, and at all Times; fo neither can it be fo2 ſo long a 
ime as a Pear together, They ſeem'd to Allow too, that 
a Modus would not be good, where it depends upon the 
(Uiil of the Dceiipiers, whether it ſhould be moze 02 leſs. 
But here they lald, the Rule fo2 the Payment of this Modus 18 
as certain, as the Rule fo2 Payment of any other Modus poſſibly 
| can be; the only Clariatton ts as to the Perſons Pn the Mo- 
( dus, and that, they ſald, was never an Objeckton. The Authozit 
n of the Cale in Keeble, THAT was to be ſuſpected, oz at lea 
5 
) 


'tis pꝛobable, that a Pꝛohibition was obtatn'd in ſome other 
Court; otherwiſe it cannot be ſuppoſed, that the Parſon of this 


. (ame Pariſh would have contented himſclf with recelving the Modus 

of the Outliers ever ſince that Time, which the Caſe is repozted of, | 

c Acco2dingly the Chancelloz was going to decree fo2 the Modus, | 

8 but tho' the JI200f was very clear to ſuppozt it, he gave the De- | 
[4 fenvant's Counſel a Oay to talk with their Client, whether they | 

- would =_ the Modus tried oz not; as it did concern the In⸗ | 
heritance. . 1 
e Note; The Court unanimouſly agreed, that the ſame Land 1 
[1 may at one Ttme pay Tithe in kind, at another Time a Modus, | 

L where there are different Circumſtances; the only Thing eſſen: ® 

k. tial to a Modus ts, that the ſame Land ſhould not pay Tithe in 

: kind and a Modus both, where there are the ſame Circumſtances. | 

L , 

t, The King and Lady Lawley. 

b R. Reeves and ſeveral other Council came now to anſwer Vide ante 

| 


the firſt Exception in Arreſt of Judgment, which the Court 263- 


he thought, there was a good deal of TWetght in befoze. They ſatd, 
ls they muſt allow, that every material Point muſt be lald with ſo 
he much Certainty in an JudiXment, as that a Traverſe map be 
of taken upon that Point; but this, they ſaid, is no moze than 
. is requiſite in Declarations ; and therefoze the Rule of one 
0 and the other in this Reſpeit they hop'd would be the ſame. 
of Chey ſatd, it would be ealy to mention Caſes, where even im⸗ 
ich plied Averments have been allow d to Points, that are very ma- 
{lt terial. And to this Purpole, they cited Dyer 304. 2 Lev. 50. 
il and a Caſe in Arnold 367. where a Tenant fo2 Life made a 
ty Lcaſe fo2 thice Pears, and the Leſſee bzought an Ejetment. 
hc De only latdin his Occlaratton, that Termino nondum finito, he was 
Ids eſecked; but yet that was held a ſufficient Averment of the Te- 
his WM nant fo2 Life's being living. They obſerved beſides in the pꝛe⸗ 
cre lent Cale, that the Sciente 18 DIreitly traverſeable ; a Licet fs held 
the to be lo in a Caſe in Plovden; and many Inſtances — be p20- 
nes bicd to ſhew, that Sciente ts in Law as direck an Averment,. 
cre as quod ſeivit. They ſat farther, that many of the beſt Þ2e- 
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and dire, ag any 


Vide poſt, 


Vide ante 
252. 


cedents were Direitly as this 19, Tremayne 156, 143, 144 AND 153. 
"But they rclted chiefly upon two Caſes in thoſe Entries, one 
ſn Page 174, the other in 175, the Cale of The King and Brooks, 
The firſt of which Caſes, they took to be direſtly as the p2eſent 
Caſe. The Defendant there was tndiited, that he bene ſciente, 
that Mary Parker vas hot at a Convent, perſuaded her to ſwear 
ſhe wog. Judgment indeed was arreſted there; but this not ſo 
much ds mentioned ag an Exception. Then as to the other 
Part of the Obiecton about the Toncluſion, with a prout pater 
per Recordium, they had lopk'd into the Piecevents of Jndt#- 
ments fo2 Pergury, where ſuch Concluſipn was neceſſary, if an 
where; but they could not find, that any one of them ſcarce di 
conclude . Tut Pz. Fazakerly, and (ome others of Counſel 
n the other Side argued, that . certain enough this 

ugye be in a Declaration, and however ſtrong the Inference 

might be, that if the De endant knew there was (uch an Indi 
nient, as that agatuſt Crooke, ſych an Jndi#ment there muſt have 
been; yet the Law requires, that every material Fait in an In⸗ 
ditment ſhoyld be ſct cut with poſitive and erp2eſs, and not ar⸗ 
gumentative Certgtuty. To this Purpoſe a very ſtrong Caſe was 
cited of The King and Knight, Salk. 375. and The King and Crouſt, 
Trin. 10. Of hig late Majeſty. Thx Juditment there ſct fozth, 
that quod cum the Defendant had been befoze indticked and con⸗ 
Ula ev * the ©clligns, he hap dilobeped the Seſſions Over, 
This Indicment was demurred to, and held to be bad, merel 
2 the Clucertatuty; aud pet every Day's Erpertence (hews, 

t 4 uod cum id good in a Declaration, They ſaid, however 
that they might admit, if the Inkozmation had concluded with 
q prout patet, this might have made the other t of the Sen- 
fence ſuWicichtly certain; becauſe there the Recozd is referred 
to, whtch probes itſelf. And, they ſaid, the mo in theſe 
Caſes ought to be the Trial; which gives a Reaſon fo2 the 
lecond Part of the Pbzetion; why this Concluſion is neceſſary. 
The Court ſaid nothing to fhis Part of the Objetton; but to 
be other top at med it thought, that there were Caſes to bs 
ound in the Books, w i lap it Bown as an erpzeſs Rule, that 
ng Inference cau be alla of in a material Part of an Indit- 
e J boiwever db and neceſſary, that Inference may be 
he Inference in the Ada e they agreed it was as certain 
nkerence polibly can be; and that ſciente 

5 as ſtrong a —— ſcivit, but a "reſent they doubted the 


cſoltuittang in the Books would not allow it. JF this was lo, 
they lald, the Fozms of ertrajudictal JPPrcecedents were not to 
be a, However they thought p2oper it ſhould be farther 


The King and Dr. Ward. 


M* Wills came to ſhew Conſe why the Rule ſhould not be 
made abſolutc. De ſaid, the State of the Fai was, that 
Sharp had this Dffice granted to him fo2 Life, exercendum per 
ſc vel ſufficientem Deputatum, Shaw had been fozmerly appointed 
Deputy to him, but was depuved by the cherer 02 Mil- 
behaviour. - ppcal upon this was bzought befoze the Ocle- 
gates; and they granted an Inhibition to the Octendant, 5 
2 
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e ſhould (wear no Perſon in as Deputy, till that Sutt ould 
je determined. Sharp {ndecd hag thought pꝛoper ſince to with: 
diaw his Deputation from Shaw, and has appointed Dryden his 
Deputy, in whoſe Behalk the Application is now made, De 
ſa(d, upon this State of the Cale he (ſubmitted it this Court 
would not interpoſe, 4 Uncertaiuty the Defendant muſt lie 
under in knowing which Jurisdiktion he muſt obey. So the Court 
refuſed to grant a Mandamus to the Biſhop of London, in the 
Dilpute between Dꝛ. Macrow and My. Vincent, Mich. 13. of the 
late King; by Reaſon the Caule was then depending in the Er⸗ 
chequer. Powever he farther urg'd, that this Court had no 
Jurigdition to grant Mandamus's in Caſe of Officers belong» 
ing to the Cccleſiaſiical Courts. In Shower 21g. tig held a 
Mandamus does Dot lie to admit a JP20Ro2; and in Keeble 615. 
erpeſs that it does not lie to admit a Regiſter himſelf. But 
no Foundation there was to think it would lie fo2 a Deputy, 
even to a Tempozal Dffice. So is 1 Lev. 306. And Shower 253. 
M2, Lee and M2. Strange on the other Side argued, that they 
ſhould admit perhaps, that a Mandamus would not lie fo2 a 
P2oto2 ; the duthozity fn Cart. 160. ig ſo; the Reaſvn poſſibly o 
which may be, that ]>zoto2s are Members of the Society o 
Dodors-Commons, and are in the Nature ſomething of Fel- 
lows of Colleges. Put Hill. 1926, u Mandamus was granted in 
the Caſe of a Poratoz General, and a Trial upon that was ac- 
tually had betoze the Chief Juſtice, They (aid too, that they 
ſhould allow, that the 134th Canon, that was made in Kin 
ames I's Time, gave Bilhops a Power to ſuſpend Eccleſiaſtica 

fficers, and put others in there Room og Suſpen- 
ſion; but they can have no Authozity to dep2ive, but this Court 
will grant Mandamus's, Then as to the Complaint being made 
in Behalf of a Depury, they ſaid, the ee himſelf in this 
Caſe applied fo2 the Mandamus tn Behalf of his Deputy; and 
this Anlwer eaſes the DObjettton in Lev. 306. which Caſe is re- 
pozted rather in their Favour in 1 Ven. 110. The Court ſaid, 
that the ſingle Queſtion tn this Caſe was, whether the Office 
was Nera to grant a Mandamus fo; if fo, the Inhibition b 
the Delegates was without Authozity ; and thercfo2e they (hol 
certainly tnterpoſe. They ſald, Mandamus's have been granted 
cven in Caſe of Officers at CUtll, and that too to require the 
Parties themſelves to reſfoze them who turned them out, not- 
withſtanding they might the nert Inſtant remove them ablolute⸗ 
ly. That, they laid, was the very Caſe of Serjeant Whitacre. 
De was Recozver at Cual; the Town of Ipſvich illegally re- 
moved him; a Mandamus was granted to reſtoze him; and im- 
mediately after the obey'd the CUrit, they dep21v'd him again. 
Fo which Reaſon ' udge 5 — ſatd vis Opinton was, that 
the Mandamus would [te in Behaſf of the Deputy himſelf, as the 
Patty had no other Remedy. The Court ſaid, at leaſt this 
was a doubtful Matter; and therefore granted the Mandamus, 
that they might have the Benefit of this upon the Return. 


Robinſon 
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Vide ante 
214. 


Vide poſt, 


The "Time 
which a Pri- 
vileg'd Per- 
ix bound to 
declare in. 


Vide ante 
249, 


Robinſon and Noble. 


ſatd, that the By-Law, as (ct fozth upon the Return to 
the Habeas Corpus, wag too general; it being, that no Freeman 
of the City ſhall tmploy another as Journeyman, unleſs ſuch 
Journeyman be free of the City too; and this without any Ex- 
ception, whether there be ſuffictent Journeymen Freemen within 
the City oz not. And, they ſatd, in Truth the Fa# was fo, that 
there are ſeveral hundzed Journeymen imploped in this Trade 
of a Shoe-maker, moze than there are Freemen to wok in it, 
Mi. Strange then took another Objefton, that the Cuſtom ſet 
{u2th upon the Return ig, that no Perſon occupping any Trade 
02 My ry, who ts free of the City, ſhall imploy any Fo2eign- 
cr; but the By-Law let fo2th ts, that no Freeman in general 
fall (mploy luch Perſon. They laid, the By-Law here 1s moze 
ertenſive than the Cuſtom ; whereas the By-Law cannot be ſup- 
pozted without the Cuſtom, The Court agreed, that there be 
ing not a ſufficient Mumber of Journeymen - Freemen within the 
City, might be a futficicnt Juſtification fo2 the Oefendant to 
— to the Acton brought againſt him upon the By-Law ; and 
udge Page (atd, he belteved, he might take Advantage of this 
Matter in Evidence upon the general Iſſue of Nil debet. But 
they thought, this was no Objectton to the By-Law itſelf. And 
in the Cale of the 4 of the City of London, they 
ſaid, nothing of this was let out upon the Return of their be- 
ing a ſuffictent Mumber of Free Pozterg. But however, the 
ſecond 1 they thought had a good deal of Tleight tn it. 
Do this Matter was 02dered to ſtand over. 


Harcourt and Ballard. 


A Judgment having been referred to the Maſter fo? irregt- 
larity, he repo2ted, that the Sult was by CUrit of P2vt 
lege, brought by an Officer of this Court; but he did not de- 
clarc till within a Term after the Writ was returnable. Dow. 
ever he ſigned his Judgment fo2 Want of the Ocfendant's 
Plcading within four Days after. This the Maſter reported to 
be trregiular, fo2 by not Declaring tmimediately, he waived the 
Advantage he might otherwiſe have had. Accozdingly the Court 
let the Judgment alide, 


The King and Hill. 


R. Reeves now coming to ſhew Catife, the Court was of 

©O-2tnton, that tho' this was an Offcnce befoze the ut cl 

Parliament, yet the Intent of the Legiioture was, that the O. 

tcuder (hould be punithed only in a ſummary Methud, bp apt 

ing to the Court where the Offence was committed; and theke 

tote retuſed to interpole their Auttonty by Jiikormation, 
3 


Nag; 


R. Recves and M1, Strange now came to ſhew Cauſe. They 
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Ragg and King. 


A Rule having been made to ſhew Cauſe, whp a Pꝛohibitian How far the 
Court hey no 


ſhould not go to the Admiraſty-Court, in a Sütt there fb? 
(ages bzought by a Maſter and Boatſwain of a Ship; Di. 
flenchman and Pz. Birch came to diſcharge ft. The Court 


lald, that this Matter has been fully ſettled in the Caſe of wages be- 
King and Player, that the Admiralty-Court pas no Jurtsdiition longing to 

tp, where _ Con- ns of 
and therefoze made t ule ablolute as“ . 


in becreeing ages fo2 a Maſter of a S 
trait is upon Land; 
to the Maſter, and diſcharged it as to the Boatſwaln. 


Ihe King and the Inhabitants of Sabridgeworth. 


M* Lee moved to quaſh an Ozder of Removal, made by What ſhall 


two Juſtices, and confirmed by an ©2der of Sefſions, 

(pectal Caſe was ſtated: upon oe Ozder, that a Father had 
made a Surrender of a Copyhold Eſtate, lping in the Partſh 
ul Sabridgeworth, of the Clalue of 25s. per Annum, to the Cf 
of his eldeſt Son and his Heirs ; and upon that the Son wen 
and 11v'd there; which the Tuſkices racy not to be a good 
Settlement; and acco2dingly removed him to the Place of 
Settlement he had gained befoze. M:. Lee inſiſted, that this 
Caſe was not Within the Poviſion of the Stat. of 9 Geo. 1. 
which provides, that no Perſon ſhall gain a Settlement by 
urchating any Tenement, unſeſs ſuch Purchaſe be of the 

alue of zo l. Be ſaid, this was a voluntary Pyoviſion in 
Conſideration of natural Aﬀettton, and therekoze not within 
the Reaſon of that Act of Parifament. De (ard beſides, that 
if this Land had deſcended to the Son, this would have gain'd 
him a Settlement, within the ns of the At. And that 
he took to be much the ſame, as the p2eſciit Taſe. But the 
Court ſaid, that the Intent of this Statute was to p2E- 
vent Perſons __ Settlements, who were any ways likely 
to be chargeable; and therefore p2ovided, that they Could 
be able to lap out in a Purchaſe zol. They (atd therefoze, that 
the Intent of the Parliament mut be to pzevent Perſons gain⸗ 
ing a Settlement, merely by a voluntary Gift of Land under 
that Clalue. Clpon which M2. Lee then took an Exception to the 
firſt O2dcr kor its being fo: Removal of a Man, his Ctfe any 
four Childzen, without ſaying, that they were his Children. 


But the Court over ruled that Exception too. Uccozdlugly con; 


iirm'd both Ozders. 


good Settle- 
ment, within 
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Anonymus. 


What relates HF Defendant had obtained a Rule fo? changing the ve. 


+ "2-605 ata nue; and now after Iſſue joined, M. Gapper moved, that 
the Plaintiff might have his Venue changed back again upon 
entring into the common Rule to give matertal Evidence in 
the a where he had at firſt laid it. But the Court 
ſald, that the Rule upon the Plaintiff and Defendant in theſe 
Caſes is mutual, that a Venue cannot be changed one wap oz 
the other after Delivery 02 Acceptance of a Plea. And the 
Platntiff, they ſald, is under no Olfficulty N this Means, be- 
cauſe the Oefendant is obliged to ſerve the Plaintiff with the 
Rule to? — 4 the Venue, befoze he delivers his Plea; and 
that is fuffictent Motice to the Plaintiff to move co have it 
changed back again, befoze he accepts the Plea. | 


The King and Martha Bryan. 


thou oy - R. Fazakerly moved in Arreſt of Judgment in an Indick, 
ner de fd ment ko a Cheat. The Fat charged by the Indtäment, 
belndittable, Was, that the Defendant came to one Mz. Langley's, a 
Tradeſman, to take up Silks fo2 the Queen by a 7 
Onder from the Counteſs of Pomfret. The Counſel inſifted, 
that this was not an Offence 1nditable, as no falſe Tokens 
were uſed ; and to this Purpole cited Salk. 399, 6 Mod. 10g, 
311. and they (aid, there was a ſtronger Caſe, then theſe in 
_ where the Party was aftually tmpoſcd upon, by delivering 
119 Goods, and pet the Offence held not to be Indlckable. 
They ſatd, this was farther p20v'd by the Statute of 33 H.8. 
c. 1. which gives a particular Puntſhment, where Offenders of 
this Sozt ule falſe Tokens, but takes no Notice of ſuch Ok. 
fenders, where they uſe none. M2, Reeves was of the other 
Side, but ſaid, he was not prepared to anſwer this Dbjefton 
vide poſt, At pzcſent ; ſo the Matter was ozdered to ſtand over. 


The King and Dr. Betteſworth. 


TED R. Betteſworth now returned to the Mandamus, that the 
Law and P2aitice of the Cccleſiaſtical Courts was con. 
ſtantly to grant theſe Commiſſions at the Requeſt of any Cre- 
yito?, upon his —1 & Caveat againſt the Pꝛobate of the 
Tull. M2. Wills and M2, Strange argued, that this Return 
was good. They laid, Commiſhons of this Nature were fo? 
the Benefit of the Creditozs ; fo2 by this Means they have 1 
ſure Account of the Effefts to their Sattskackton; whereas o 
thcrwiſe they have only the ng be own Dath as to the 
Truth of the \nventozy. But the Court declared, that they 
would not ſuffer Commiſſions of this Soꝛt to delay the J20- 
bate of CUills ; becauſe till P2obate the CErecuto? has mw 


4 
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al Power of gathering in the Effects, and in the mean Time 
the ffeits of the Teſtatoz may be all waſted. And Judge Page 
obſerved, that Mandamus's habe been allowed to tnfo2ce the 
ranting of a Pꝛobate of a CUill, where the Eccleſiaſtical 
e- Court nſiſted upon Caution; and that though the Erecuto 
it was a Bankrupt. Commiſſions of this Sozt are taken out a 
IN the Erpence of the Aſſets, and not at the Creditozs Charge; 
in and they thought them of dangerous Conſequence to delay a 
tt )zobate. Judge Reynolds ſatd, that where a CUill is under a 
ſe itigation, Commilſions of this Sozt are reaſonable to pzotet 
02 the Eſfate ; but here thep put a Stop to a Man's enjoying the 
he Benefit of a Right, which the Teſtatoz himſelf has ntven him. 
yy Dt. Strange then excepted to the Mandamus, that it only recited, 
he that Lo Londonderry died at St. Chriſtophers, leaving bona 
10 & catalla in Weſt', and ſeveral other Places; and upon that 
it commanded the 121 of Canterbury to grant the Piobate 
of the ill; but did not let out that theſe Places were with- 
in the Pꝛovince of Canterbury. And Weſt', he laid, was a diſtin 
Turisdi#fon, and not Part of the Dioceſe of London; and the 
Court could not take Notice, that it was Part of the Po- 
vince of Canterbury. But beſides, he obſerved, that the J20- 
it, bate of the Teſtaments of all Perlons dying in the Fozeign 
it lantattons belongs to the 44 of London. But the 
a Court ſaid, that it was reſolved in the Caſe of Adams againſt 
ed the Ter-tenants of Savage, that they are bound to take Notice 
ed under what Eccleſiaſtical Jurisdiktion they ſit. And they laid, 
ns that it was true indeed, where a Perſon dies beyond Dea, 
05 leaving no Goods, here the Biſhop of London grants the 
1 Ppobate of the Will, but where there are Goods are in 
ing a Otoceſe here as well as in the Fozeign Plaintations the Arch- 
At. biſhop has a right of Pꝛobate. n the Court grant- 
. 8. cd a — p Mandamus, 6 Mod. 134. he Court by Way 
ot of a ſecond Anſwer to this Exception ſaid, that the Judge by 
Of. is Return had admitted his ererciſing a Jurisditon in the 
ber 2obate of the p2zeſent Wall ; and trherefoze they ſhould not 
{0n er un to except againſt his having Authozity to pꝛove it. 
Cr. 106. 
The King and The Overſeers of the Pariſh of Canton, 
the N a Return to a Mandamus diteſted to the Defendants to bene, 
on make a Rate fo2 the Relief of the £00k they ſet fozth, ange e 
rt. { that an Ozder was made upon them by the Seſſions to make oyerſeers to 
the ſuch Rate; but that Ozder appeared to be bad upon the Face make « Rats 
urn of it ; then they conclude, that virtute Ordinis prediet', they made what hall be 
02 a Rate accozdingly. Exception was taken to this Return, that #4 70.> 
je a it appears the Overſeers ated without Authozlty and therefoze 7, 
** that the Return was bad. But the Court ald, that Dver- 
the ſeers have an Authozity to make ſuch Rate themſelves with. 
they out an Ozder from the Juſtices; and therefoze the Return 


The 
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The King and Hawkes, 


Vide ante R. Fazakerly now argued this Caſe again, and relied up: 

__ M on the ſame Exceptions he took befoze. But the Court 

wrre new of — that the firſt Exception might be got 

over, Thep laid, comparuit being coupled with an allocutus eſt 

bas in Law Latin a p2elent Stghiſicatton, like a conſideratum 

eſt, which muſt have that Senſe, 0} elle their Judgments would 

be all bad. Put however they thought the ſecond Exception 

could not be got ever; the Conviition of the Juſtices ts no⸗ 

thing but in the Nature 'of a Uerdi#, which finds the Fai ; 

nd therefoze they ought to have went on, and given the 

dg ment likewiſe. ep did allow, that it was not ne⸗ 

5 Cone fo} the Juſtices to appoztton the Penalty, but it is 
neceſſary fo} hem to give Judgment that the Defcudant 

call fozfcit the Penalty. —— Court mentioned too the Ob⸗ 
rvation, that wap made befoze of the laſt Statutes repealtu 
the firſt by Conftruitton ; and lald, they were of the (ame Opt, 

mon. Acco2vingly the Court quathed the Convicion. 


The Mayor of Baſingſtoke and Bonner, 


How far one | N Debt fo; Rent bzought — the Defendant, who was an 
Camry 6 Attozncy of the Common Jſeas, Mz. Abney moved he might 
c de dilcharged upon common Ball, and p2oduced his Certifl- 
another pn Cüte. Pe (aid there are Caſcs in 1 Mod. 10. and Sak. 544. 
common where Attoznies of this Court have been diſcharged upon com- 
Vail, mon Bail ; and in 2 Mod. 182. and lately in the Common Plcas 

in Barcsby's Caſe, where Attozntes of one Court have been 

diſt — upon common Vati in the other. The Court ſald, 

it the Certificate had not been pzoduced, they would not have 
diſcharged him barely upon Aﬀidavits; but as the Certificate 
was produced, they did; becauſe the Defendant might imme⸗ 
ditateſy plead co the the JurtsdiKton ; and difcharge himlelk of 


the Dutt tntirely, 


Sowter and Bradfeild. 


How far Lent Aſſes. 15.9 Afton foz Goods ſold and deliderry 
Books of Ac. a Day-Book and Lefdger was offcrrd to 
oount ball he given in Evidence in }P20ok of the Goods being delivered, 
not be «129%» And the Caſe of Lo2d Cobham was cited by :. Lee, u bich 
dcuce, was lately depending in the Erchequer, where a Book was 
allowed to be given in Evidence wherein Entries were nice 
teward of a Modus being 2 in dilcharge of City: 9. 
a 
a 


by a 

But Mz. Baron Carter ſald, in that Cafe the Steward ws 
dead, and as hts Evidence would Have been allowen, it he 540 
deen — 7 Do the Book ſhall after his Death. Bo in 
the Cale of Sir Stephen Evans in the Exchequer, itkewiſe En- 


tries were made by a Book-Reeper to charge the Deien nz 
4 «ll 
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and that Book was allowed too in Evidence. But in the p2e- 
ſent Caſe the Books were kept by the Shop-keeper himſelf, and 
therefoze the Court would not ſuffer them to be read, 


Hawkes and King. 


The ſame Aſſiſes. bs an Ackion of Trover bzought againſt an The Reme- 
| Inn-keeper fo2 a Pozſe, he pleaded Not dies which 

guilty. And upon Evidence he ſhewed, that the Þo2ſe contt- — Law al- 
nued in the Inn lo long, that he had eat moze Hay and Cozn, ds an Lan- 
than he was wozth; and upon this the Defendant got the“. 
bole apprayſed, and took him Himſelf at the ace e was 
app2zailed at. The _ laid in this Acton the Defendant 

could have pleaded nothing, but Not gutity; but whether 

this Evidence would maintain ſuch Jſſue, he thought was a 
Queſtion, that deſerved Conſideration. De ſatd, the Cu- 

ſtom of the City of London would undoubtedly warrant an 
Inn-keeper to appzaiſe and ſell a Pozſe in the pzeſent Circum- 

ſtances, and he thought that he could follow no better Rule than 

that. But yet in the pꝛeſent Caſe the Oefendant could not ju- 

ſtify what he did; becauſe he took the Pozſe to himſelf. Salk. 654. 


} 


Pitkern and Ellis. 


The 1 . an Aﬀton of Treſpaſs ney by a Parſon againſt How far « 
Aſſiſes. 1 the Executoz of his Pꝛedeceſſoz foz Otlapidations, Parſon muſt 
it was held by the Court, that it was incumbent upon the Plain Pese dide- 
tiff to pzove his declaring his Aﬀent to the Articles, and his ente ts 
taking the Daths, tnaſmuch as he was complete Parſon, but in Articles of 


February laſt. And the Court would not ſuffer any P2oof to be che Church. 


offered of 3 — taken the Daths, but Matter of Recozd, of England: 
Dowever the Judge ſafd, it wag not neceſſary to 39258 Inſtitu⸗ 
tion and Induktion. And the Reaſon koz this Diſtincton ts, 
that in the firſt Caſe an Ac of Parliament has declared the 
Church to be void, where theſe Ceremontes are not perfo2med, 
in the other not. The Judge obſerved farther, that even this 
is not neceſſary to be p2oved where the Parſon has been in fo2 
vere Pears, And this is the conſtant Pzatice in the Ex⸗ 


Goody and Moſeley. 


Same Aſſiſes. = an Action fo Money laid out to Defendant's Tice, _ an 

it was held upon Evidence, that a pꝛomiſſozp brought fer 
Note given to the Plaintiff's Teſtato2 to allow a poung Student Money laid 
at Cambridge 201. per Annum, would not maintain the Declara- our to the 
tion; though 1t appeared the Teſlato2 had laid out this Sum —— 
year iy ” the Defendant, bccauſe the Defendant refuſed to do 9 — 


it himſel 


Evidence to 
ſupport ſueh 
4 H Odel Attion, 
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Odel and King. 


How far Same Aſſiſcs. © Treſpaſs bꝛought by the Plaintiff fo2 cutting 

1 | down his Trees, the Paint was nonſuited, 

maintain becauſe it appeared, that he was only eſlee. Tho' the Judge 

Treſpaſs for Fatd, tt was held in the Duke of Somerſet's Caſe, that Treſpaſs 

curing down -- wakes in (ſuch Caſe by Copyhotder againſt his Lozd. Salk. 
38. | 


of Trces. 


Anonymus. 5 


Nen : Same Aſſiſes. 1* an Anton fo2 Monds, mpozting a Charge 
brought for of Felony, ſpoken of - ekendant, w 
Words, how Wag a Trader in the Country, B2 Lee, who was Countel fo2 
fur the 1 the PPlatntiff, would have given Evidence of ſpecial Damage 
no: be allo. NECEMartly reſulting from the Mods, though not particular p 
«4 to i lad th the Oeclaratton, To thts Purpoſe he cited the Caſe o 
(pecial Da- Harman and Delaney Determined laſt Term in the Ring's Bench. 
mage in E. But the Court refuſed this Evidence, and laid it was never al- 
vidence. lobed, but tn an Aﬀton fo2 Wo2ds, ſyoke againſt a young Wo- 
man, where there ts the general Concluſion in the Declaration 
of alia enormia ei intulit, There indeed the Court does allow of 
Evidence of her Loſs of Marriage, becauſe. that ts opprobria 


loqui, Sid. 225. 


The King and How. 


What ſhall Same Aſſiſes. IN an Jnviftment fox Murder it was lat 
+#:— i down by the Court as a Puinctple of Law, 
th that wherever a Man ſtrtkes another without Authozlty, 
and upon that the other kills him, ſuch Dffence is only Man- 
flaughter. And the Court fat, that this has been carried ſo 
far, as to be but Manflaughter, eden where a Pan's Houle is onl 
fruck firſt. Upon this Rule of Law the Court acco2dingly dt; 
reed the Jurp to acquit the Defendant of Murder. The Court 
ſatd ſtkewtfe in this Cafe, that the Counſel fo2 the Ring had no 
right to reply, and accozdingly refuſed to allow them to do it. 
e Tury upon this bought the Defendant in guilty only of 
anflaughter ; and then the Defendant paayed his Clergy, The 
ounſel fo2 the King then offered to arratgn the Oefendant up. 
on an Indicment of Dar. be r only, Gpon which the Court 
told the Puſoner at the Bar, he muſt plead auterfoits acquit prout 
tet per recordum. The Court obſerved farther, that the very 
Pro r of Clergy was a Bar to any Appeal. But they would 
onſiver, whether it was neceſſary fo the Oefendant to read 02 
not. And upon looking into the Statute of Will. & Mar. rela- 
ting to the Clergy, the Court was of Opinion, that in no Caſe 


the Reading is neceſſary. 


1 Term. 


\ 
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Pitt and Norman. 


in London. India Goods were ſold fo2 at Auction, the Perſon can- 
laintiff in his Declaration ſet fozth Part nos deln 

of the Articles of Sale in hæc verba, but not the Whole. on —— 
which M2. Kettleby took an Exception, that there was a Aa- ment, and 
rtance between the Declaration and the Evidence. And the give in hui. 
Chick Juſtice at Niſi prius in Guild-Hall allowed of the Erception, dence * !pc- 
He ſatd too, that a Perſon cannot declare upon a general Agree⸗ e. 
ment and give in Evidence a ſpecial one. Accowingly the 


Plaintiff was nonſutted. 3 Lev. 30. 


At the Sittings I. an Aﬀfon fo2 Money, which certain Eaſt- How far « 


Coleman and Sayer. 


HE Plaintiff bzought an Acton againſt the Defendant, ag Within what 
1 Indozſer of an Jnland-Btll of Exchange, which was dzawn Time «ill 
by Holt upon Mead, a Banker in London, payable fir Days after 9 be 44 
Sight. One of the Queſttons that fell aut upon the Evidence, o be pay- 
was, whether the Day of Sight is to be reckoned one of the able. 
Dit, admitting firſt, that thzxe Days of Ozace are allowable tn 
Inland Bills of Exchange at all; and another, whether the 
thre Oays Szace are allowable by the Cuſtom of London, ag 
well where a Bill ts payable at certain Days after Sight, as 
well as where 1t ts papaie upon Sight. To the firſt of theſe 
Queſtons, the Chief Juſtice at the Sittings in Guild-Hall, ſatd, 
that the Day of Sight is to be taken excluſive; fo2 the Law 
will not allow of Fraitions in a Dap; and to the other he ſatd, 
the Oays of Ozace were allowable in one Caſe, as well as the 
other. The other Matter then came into Debate, whether thzee 
Os of Gzace in certain are allowable upon Jnland-Bills as 
well as upon Fozeign ones, og whether only a reaſonable Time. 
The Common Serjeant and the Fozeman of the Jury ſaid, 
that the conſtant Pꝛadice in the City was to allow them in one 
Caſe, as well as the other. Cipon which the Chief Juſtice ſatd, 
that then he would not alter it; though he obſerved, that he 
remembzed two Caſes, one in Lozd Chief Juſtice Kelynge's 
Time, the other in Lozd Holt's, where they were both of 
Opinton, that in Jnland-Bills it is only a reafonable Time; 
and what that is the Jury ought to determine. Theſe thzce 
Points were mentioned, becaute if the Court had been of an- 
other Opinton as to any one of them, the Plaintiff muſt have 
clearly been nonſuited; fo2 it fell out upon the Evidence to be 
P2oved, that the Accepter of this Bill went off the fecond ay 
after 
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after the thzee Days of Ozace were over; and the Bill was not 
noten within that Time. But however, even as this Cale was, 
the Chief Juſtice was of Opinion, the Invoxſer was not liable, 
and acco2dingly the Plaintiff was nonſuited, Lutw. 1593. 


Peron and Frone. 


When an Sittings at Guild-Hall. THIS was an Action upon a Policy of 
— AMurance, that did not run with Jn- 
on « Policy tereſt, and no Intereſt. Mow it happened, that thzce Per: 
of Aſſurance (Ons had a joint Jntereſt in a Ship and Cargo, and one 
—.— tho of them ſent to the Platntiff to Deſire him to get ſuch a Part 
all be dag Of the Cargo inſured, which 41 be did in his own 
to maintain Mame, and then tndozfed upon the Back of the Policv, that it 
the Declara- WaS in Truſt = the Perſon, that gave him this Authonty. 
tion. pet notwithſtand ng this he * is Action upon the Policy 
peneral'y without m—_ kozth any particular Manner in which 
e had a Right to bing it. And this whole Matter being diſco- 
vered upon the Evidence the Common Serjeant ſafd, he hoped 
the Platntiff could not recover. Foz ſuch a general Way of 
declaring would be a Means of letting in Fraud, if ſo remote a 
Matter as this might be allowed in Evidence. Pet he did ad- 
mit, that Point of this very So2t fell out upon a Trial befo2e 
the 04D hief Juſtice Eyre, and that was reſerved to be ſpoke 
to at his Lozdſhip's Chamber, and he was of Counſel in it, but 
it was over-ruled, The Chief Juſtice now ſaid, that he had a 
great Regard fo2 that Opinton; but otherwiſe he ſhould have 
thought there had been a good Deal in the Exceptlon; pet as 
it had been over-ruled ſo lately, he allowed the Evidence now. 

And accozdingly a Uerdi# was given foz the Plaintiff. 


The King and Clerk. 


What ſhall HIS wag an Jnfo2matton, tried befoze the Chief Juſtice at 

+a 1 the Sittings in London, W 

* 4 — and Publiſhing an infamous Libel, call'd Miſt's Week- 
* 


Journal, wherein the King's Title to the Crown was openly 


ſtruck at, his Legitimacy called in Queſtion, and the Perſons 
of ſeveral of the Royal Family — traduced under bo} 
rowed Names; by repzeſenting the late N ng under the Name 
of Merewits, his pzeſent Majeſty under that of Eſref, the Queen 
under that of Sultana, and at the ſame Time dzawing a beaut! 
ful Character of the Pꝛetender by the Mame of the young Soph), 
and ſetting fozth the Tvranny and Subjeftton all Engliſhmen lay 
under, by repzeſenting us under the Name of the Perſians. Che 
Charge againſt the Ockendant was fo2 malictouly and traite- 
rouſly pzinting off one of theſe Papers tn particular; but thc 
Evidence p20duced was, that he ated merely as a Servant ko 
the Pzinter, and his Buſineſs was only to clap down the 

'cſs; and few 02 no Circumſtances were offered of his know- 
ing the Impozt of the Paper, oz being conſctous of doing any 
Thing tliegal. Apon which Serjeant Hawkins took two 1 

3 


hich charged the Defendant with 
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, tions in his Argument fo2 the Ocfendant; one, that this Paper 
, ought by no Means to be thought a Libel upon the Nopal Fa- 
| mily; becauſe the Charaiters that are here dꝛawn, are by no Means 
agreeable to the Perſons ſuppoſed to be repzeſented; but if any 
Ching relating to them intirely oppoſite to what each are known 
to deſerve; the other, that the Evidence againſt the Telendant 
by no Means comes up to the Charge; foz the Fa# is charged 
to be attended with a malicious and traiterous Deſign, whereas 
nothing comes out upon the Proof, but that it was done tho? 
{x192ance, and in Obedience to his Maſter's Authoztry, But 
the Attoznep General anſwered to the firſt of theſe Objeitions, 
that it lles upon the Counſel fo2 the King be to ſhew, that 
this Conſtrution, which they've put upon the Paper, is ſuch, 
as the Generality of Readers muſt take it in accozding to the 
obviolts and natural Senſe of it; and ik upon the Hearing of 
the Paper read the Jury are of that Opinion, they are bound in 
their Conſciences to find the Defendant guilty. And to the other 
the Sollicttoz General böſerved, that if they could have given 
Evidence of erpzeſs Malice, this Fat would have been Treaſon 
tithin the Statute of 6 Ann. cap. J. but ts tt is, the Charge ts 
only fo2 pzinting and publiſhing a ſeditious Libel, and conie- 

uently the Circumſtances of Malice are inttrely immaterial, 

he Chief Juſtice accozdingly agreed the Law to be ſo, and ſaid, 
that in Dꝛ. Brown's Caſe even Jrony was held to be a Libel. 
©0 the Jury found the Detendant guilty, 


=» 7 
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The King and Knell. 


HIS was an Inkozmation of the ſame Sozt with the Againſt what 

fozmcr. The Evidence againſt the Defendant was, that + bers 
there were two Servants of M2. Miſt, whoſe Buſineſs it was to % 1. 
put the Letters in Ozder fo? Readtacſs to punt them off, that 6-oughe for 
the Dekendant was one of them, and that this Tlozk was called Libel. 
Compoſing koz the Preſs. Che Dekendant and the other ac- 
codingly compoſed together the Pointing off this Piece of Per- 
fan Iiffory, and ane took one Column of it downwards, and 
tie other, the other of tit. Clpan this Evidence Sergeant 
Hawkins objected, that whatever Interpꝛetation the CUlhole 
of this Paper minht receive taken together, pet taken ſepa⸗ 
rately accopbding to the Shares, which theſe two Perſons had 
in it, the Part, which the Ocfendant compoſed, can by no 
Means receive ſuch a Conſtruttton, and therefoze He neceſſarily 
muſt be acquitten. Mz. Kettleby roo took another Objeitton, 
that the Oefendant was charged, quod libeHum impreſſit & publi- 
cavit & imprimi & publicari cauſavit, whereas op the Evidence on 
the Mart of the Crown tt appears, that Compoſing ts only 
Pran neceſſary to the pꝛewng off, and confrquently as the 
ODekendant is only oven to have compoſed, he cannot be found 
Rall of p2ciling off, which _— to the general Motion of 
he NKlozd carries with it the ſame Idea as PDinting. And 
thcrefoze, he ſaid, the Infozmation had not charged the Oeken⸗ 
dant with a pꝛaper Fact. Che Counſel foz the Dekendant ob- 
jeted fartherg that no Evidence _ ollercd of a 8 
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this Libcl, and therefo2e clearly as to that Part he ought to be 
acquitted, And beſides they (ald, the Inkozmation charges two 
Oftcices in diſtinſt and ſeparate Parts of tft; one of p2inting 
this particular Libel let out in bac verta; the other of p2tnttng 
a Libcl generally; and therefore os to the laſt Charge, as no 
Evidence was given cf two Offences, the Jury ought at leaſt to 
acquir the Defendant. Co the fiſt Obzeckton the Atto2ney an- 
(wered, that this pretended Diop was a Thing inttre, one 
Mert 1,00 a Dependance upon rhe other, and therefoze he that is 
nullty of any one Dart, mull be 13 the CUhole, To the 
lecond, be (ald, he would agree, that if this was a Civil Suit. 
an Aten lou ht againſt the Oeſenvant kor Punting without 
Juthontp to rhe DOamarce of a particular Perton, the Evidence 
given lere would not make the Oefendaint anfwerable; fo2 he 
would have appeared to have aſten merely as a Servant; and 
thercfoze 09 He had aſiffed in one ranch only of J22inting and 
not in the CCthole, he could not be (ſubject to Clich an Atton, 


Put the preſent Cofe, he ſatld, was in a Matter of a criminal 


Mature, where an Acccſſo?y in Part 19 p2inicipal in the Ulhole; 
ann theres os the Oekendent affiſted in the Compoling, which 


ws a Circumfance cſſrntially nceeſſury to their being any 


Apainſt what 
Perſon an 
Information 
cannot be 
brought for 
«a Libel. 


Junting, he by that Act evidently made himſelf concerned ti the 

hole. 2 clives he (ald too, compoling was taking a Copy of 
a Libel tn Cypes and _—_— and that would make the Deken. 
Dent a pbuhliſher; fo2 1t Has often heen determined, that the ta- 
utum of « Copy of a Libel was an Aft of JPaublicatton. ind this, 
he latb, gave an Ankwer to the third Obgeition, And to the laſt 
he obſerver, that ſaying Anfozmattons in this ap was begun 
tn the Loꝛd Chief {(uſitee Holt's Time, and it was done out of 
Cautton fo fror they ſheuld not (ucceed in the particular laving 
of the Fait. Che Chief 4uſtice agreed with the Attoznep in all 
but the Ut of Jaublication; but he thought that was merely a 
Circumſtance of J2ztuting; and acco2dingly direcked the Jury to 
acquit the Ockendant as iv the JPaublication; but if they beſteved 
=> __—_— ta und him guilty of the Painting; and the Jury 

d lo. 


The King and Nutt. 


HE Defendant was indifted likewiſe fo2 being another of 

theſe Publiſhers of this treaſonable Libel, Bur the Cp 
dence againſt her was only, that ſhe kept a Pamphlet Shop, 
and that there the Libel was ſold; but no Evidence was offered 
to p2ove her knowing of tts being bought in oz (old out; nay the 
p20ved, that her Pouſe where ſhe lived was a Mile from off the 
Shop, and that ſhe had been bed-rtden there fo2 a long Time; (0 
that the Pielumption was on the other IDand, that ſhe really. 
knew nothing of it. Apon which M2. Kettleby ſald, he hoped up. 
on this Evidence the Defendant muſt be acquitted; fo2 though 
indeed the Aﬀ of a Servant may charge a Miſtreſs in a Civll 
Dutt, pet it was by no Means reaſonable it thould charge her in 
a criminal Pofccutton, He obſerved too, that that Rulc could 
certainly not hold in all Caſes, that all thoſe, thzough whoſe 
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Hands a Libel gocs, are Publiſhers of it, if they do not diſco- 
ver it; fo2 a Poſt Bop that carries @ Libel in the common 
Packet, can certatily not be puniſhable, as aſſiſting to the 
Crime. Che Chief Juſtice ſatd, that the Caſe of the Poſt-dop 
wa hot at p2clent tn Quecſtton, and therekoze there was no oc⸗ 
caſion to ſay any Thing to it. But he obſerved, that if a Ser⸗ 
vant carries a Libel fo2 his Maſter, he certainly is anſwerable 
fo what he does, though he cannot ſo much as wite oz read. 
But however the pꝛelent Caſe, the Chief Juſtice ſatd has been 
erp2eſily determined, that the Maſter of a Shop 1s anſwerable 
tod whatever Tooks are (old there. However the Jury thought 
it a hard Caſe; and therefoze refuſed to do any Thing elſe, 
than find the Circumſtances ſpectally, that were given in Evt- 
dence befoze them. But the Artozney Gencral laid, that theſe 
Circumſtances were only Matters p2oper to induce the Jury ta 
find the Dekendant guilty of a Publication, and not ſuitäble 
toa Special Clerdit; to2 they are only Evidences of a Fac. 
And therefo2e he p2opoſed to * Jury, that they ſhould give a 
deneral Clerdit, and that the Oefendant's Counſel ſhould make 
a Bill of Erceptions to the Otrefttons the Court gave to find 
the Ocfcndant guilty. ut Mz. Kertleby ſald, that it has 
been Doubted upon theſe Ulozds in the Statute of Weſtmin- 
{ter, proponat billim Exceptionis, Whether The King ts within 
the Benefit of the Ac, it being unwozthy of him to open 
a Vill; but at leaſt he ſald, it was not ſo pzoper a Method 


as the other. But the Court fatd, that though this has been 


doubted, pet in Pisdemeanozs it has been allowed. and is fre- 
quent in the CR upon Penal Statutes. But however 
the Tury were unwilling to do any Thing mo2e, than what they 
had declared befo2c; and therefo2e, as it was ſomething of a hard 
Caſe too upon the ©cfendant, the Attozney General conſented 
to withdzaw a Juroz, Lev. 68. 


Term. 
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How far Li- 


berty ſhall 


not be pive 


to bring Mo- 


ney into 
Court, but 


upon plead- 


inp the Ge- 
neral lfluc. 


Anonymus. 


and that they might plead Non Aſſumpſit infra ſex an- 
nos. ut the Court ald, that they never allow theſe 


GC "Git" Beyficld moved to bing Money into Court, 
5 
Motlond, but upon pleading the General Iſſue. 


Berry and Burk. 


When Debt C. B. Qrjcan Baynes moved, that the Court would make a Rule 
hes 


is brought 


lo; ſtaping Execution after Judgment ſhould be had in 


en d“ an Atton of Debt, that was b20ught upon a Judgment of this 


ment pend- 
ing a Writ 
of Error, 

upon what 
Terms the 
Court will 
ſtay Pro- 

coeedings in 
luch Action 


ourt pending a Crit of Erroz. But the Court (aid, that 
the old CUay th thete Caleg was to give an Imparlance; but in 
the Caſe of Jackſon and Ducket, Hill. 13 Geo. r. the Court 
conſibered upon this Matter, and thought the beſt Cay was, to 
have the Octendant give Judgment in the (ccond Uftton ; and ac. 
cozdingly the Counſel agreed to do ſo, and upon that the Court 


ondered the Execution to be ſlald. 2 Ven. 261. 


;riflich and Bernley and his Wife. 


How far the C. B. IN an Acton againſt the Ocfendants upon a Contra# 


Court will 
not «if 
eharpe a 
Wife out of 
Execution. 


| of the CCltte dum Sola, the Vall ſurrendered them in 
Olicharge of themſelves. pon which Serfcant Cummins mo— 
ved, that the Cite might be diſcharged, Ind cited 1 I ev. 21”, 
where upon mean J2ocels ſuch Motion was allowed. Co the 
ſame Purpoſe he applied a Caſe in 51 of the ſame Book, where 
an Crecuttun was taken anainfſk Baron and Feme by Colluſion 
of the 1'ugband, and there the TUife was diſcharg'd. So upon 
an Outlaw againſt Pusband and Citfc, it ſhe ts taken, ſhe 
ſhall be releaſed vue of Cuſtody, But the Court ſaid, theſe 
were Caſes of Fraud and mean Pꝛocels, and in them tt ts 
ſo; but they ſeemed to think in Caſe of an Erecutton 1t might 
be otherwiſe; and fo here upon a Surrender, becauſe the CUo2vs 
of the Recognilaice arc, that if Judgment be given agatuſt the 
_ Defendants, they thall be ſurrendered. But however this 
Matter was 02dcred to ſtand over to another Oay. 


| Hawke; 
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Hawkes and Trisbey. 


C. wy" Belfield moved to ſet aſide a Non pros ſigned be- How far « 
foze the Eſſoin Day of Mich. Term, whereas the Writ Non — 

was returnable only in Eaſter Term. The Chief Juſtice told all de ſaid 

him, he ſuppoſed the Defendant had given Rules to declare, and j2,** een. 

demanded a Declaration, and therefoze the Non pros' was regular 

after the ſecond Term. And ſo he ſatd this Pꝛackice was ſettied 

in the Caſes of Moſes and Richardſon, Paſch. 3 Geo. 1. But he 

ohlerv'd, that giving Rules to declare and calling fo2 a Decla- 

ration, are as neceſſary in og Non pros in this Court, as gt 

ving Rules to plead; andcalling fo2 a Plea is neceſſary to aſſign- 

ing Judgment to2 want of Plea in the King's. Bench. 


Baker and Johnſon. 


426 * Replevins the Defendant avowed fo2 Damage-fea- when a Ten- 


ſant, the Plaintiff replted a Tender of Amends after der of 
the Taking. And now Serjcant Chappel moved in Arreſt of nd i» 
Judgment, fo2 the Tender's not —— pleaded to bekoze the har to an 
Impounding. He lald this is determined to be bad upon a Ge- Avowry for 
ncral Demurrer in Lutwych 1596. And therefoze he thought it Damage-fes- 
might be taken Advantage of as well in this Way. Che Chtef 7% 50» far 
Juſtice ſatd, that Caſe was certainly Law, and Pilkingron's 5, Pl 
Caſr, 5 Coke, ts to this Purpoſe; but he obſerved, that the cannot be 
Defendant had joined Jſſue upon the Suffictency of Amends ; taken Ad- 
and by that Means had watved all Advantage as to the Irre⸗ — of, 
ularity of the Tender. But he owned, that if this Acton had n eg 
een in Treſpaſs, it would have been otherwiſe, even upon a judgment. 
General Demurrer; fo2 the Statute of James 1. ſavs in — 
ral, that a Tender of Amends map be well pleaded in Treſpaſs 
bekoze the Action bꝛought. . 


Flowers and his Wife againſt Goſs, 


C. B. on Eyres moved to ſet aſide a Plea, becauſe it only How far the 
r of the Declaration, and ſaid nothing to c vill 

the other Part. Thich the Court accozdingly did; fo2 they ſaid, P — 

if the Plaintiff ſhould join Iſſue upon it, it would be a Otfcon- Ftosion. 

tinuance in hum; and they would not allow a Defendant to 

ſhuffle off a Term oz zwo in this Tay by a Demurrer. And 

aſter this the lame Counſel moved to amend his Declaration 

without paying Coſts, as there was at this Time no Plea, 


and to they made a Rule to ſhew Cauſe. 


4K Lady 


— —— — — — — 
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ES 


Lady Mary Herbert and Lady Karrington, ver. Kenti— 


lion and More. 


How far « _—_ Plaintiffs had preferred a Bill fo2 the nettin 
Tal will up two Notes of very large Sums, which they ha 
pur off given the Defendants, upon a Suggeſtton, that the whole that 
4 T'rial'sbe- — due upon them had been pald. The Cauſe had p2oceeded ſo 
ine had on far 
eu er to be hab at the Bar, The Dekendants came now and latd 
bete ten bekoze the Court ſeveral Aﬀidavits to induce them to belleve, 
that ſome of that Lady Mary Herbert was married to Pz. Gage at the Time 
the Parties Of the Pill preferred, and that Lady Karrington was then mar- 
to the Suit rien to Mz. Mackenſy ; ſo that all that hab been done in the 
wet mar Cauſe already was entirely vold; and therefoze their Counſel 
85 hoped that the Court would not let the Dlatntiffs proceed at 
preſent any farther, till this Matter could be eramined inta fully 
upon Interrogatones. The Qucllton now was, whether the 
ourt thould ſtay the Crial upon luch an Application. The 
Chick Baron ſatd his Opinton was, that tt might be a Thing 
of dangerous Conſequence to allow of a Motion of this Nature, 
merely upon Atfidavits; but that this Matter ought to have been 
ſuggeſted upon the Roll, oz at leaſt a Bill ought to have been 
filed, letting toꝛth this Matter in a full and p2oper Manner. 
This he objeed to the Method of this Applicatton. But then 
he (aid farther, that he thought it unneceſſary to be made at all, 
as the Circumſtances of this Caſe have been. Foz the Gen- 
tlemen, who are (at now to have been p2tvately married to 
theſe Ladies, have appeared all along in the Cauſe aſliſttng 
them in tt; ſo that tho' there was nothing farther, he thought a 
Court of Equity would hardly allow them at any Time after- 
wards to come and tell the Court, they have been giving Judg- 
ment in a Cauſe to no Paurpole. But he ſatd upon theſe Atti- 
davits Rules have been made upon them, to give an Anſwer to 
what is alledged in them, and — have given us no Anſwer as 
to the Fae, only told us with theſe Ladies, that this 1s not a 
proper Foundation to ſtay the Trial upon. So that he ſatd, he 
— of Opinion, the Dekendants might go on very ſecurely. But 
Baron Carter and Baron Cummins lald, that they were of Opinton, 
that the Trial might be ſtald upon Aﬀidavits of thts Mature p20- 
perly enough; fo2 they believed upon what had been ald befoze 
them, that the Ladies were married; and the __—_ this Point 
to be determined upon Interro CR might ſikety end the 
Suit looncr, than the Method in which the Cauſe was in al- 
ready. Accozdingly a Rule was made M2 purtng off the Crial. 
upon the Ocfendants conſenting that the Teſtimony uf the 
CUitneſſes, which the JIlatntiffs had ſent fo2 from France, might 
be taken bet02e a Judge, and Paymentof Coſts, 1 Ver. 57. 


4 Anony- 


that Aue was jotned upon that Fact, and a Trial ready 
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Anonymus. 


* E Ocfendant was ſued as Adminiſtratoꝛ Durante mi- How far the 
nore ætate. And on Rule to ſhew Cauſe, the Court Cour: will 

ollowed him to ad four Pleas to the ſame Matter ; non A- f e' 
ſumpſit, non Aſſumpſit infra ſex Annos, plene adminiſtravit, & quod In- lead — 


fans ultra annos ſeptem decim natus fuit. leas, 


Anonymus. 


R. Huſſey moved to ys the Venue in an Aſſumpſit How far an 
which he ſaid the Platntiff, who was an Attozney, had Achdevit is 
lald in London, upon an Affidavit that the Cauſe of Acton, if . 
any, aroſe in Devon. But the Court laid, that an Attozney o {Moon 
has a Right to lav the Cauſe of Acton in Middleſex, and there. 5e change 4 
foze they obſerved, it was neceſſary in theſe Mottons, that it Venue. 
ſhould appear the Venue was not lald there. Apon which M2. 
Huſſey pzodutced a Copy of the Declaration, by which, he ſatd, 
tt appeared the Venue was latd in London. ut the Court (aid, 
that an Alfidavit ought to be annered to it, by which it may ap- 
pear it was a true Copp; fo? they ſafd indeed, in common Caſes 
they allow Venues to be changed, let the Cauſe of Afton be lain 
any where, and therefoze do not require any Affidavit that the 
Venue was not latd in a particular County; yet tn the Caſe of 
an AUttozney, as he has a Right to lay the Aitton in Middleſex, 


they muſt, 


Ux and Haid, 


Canc. THIS was a Bill bzought to eſtabliſh a Modus. The How fat a 
1 Cuſtam ſet out was, that all the Occupters of Land, Modus Pall 
inhabiting in luch a Pariſh, have Time out of Mind been dil p, Ke 
charged of paving Tithes fo2 the Derbage of all barren and — 
U1p20fitable Cattle due ta the Cilicar, by making into Day all mounting to 
the Cithe-Szals due to the Rector. The Dollicito2-General 1 
and Mi. Wills were of Counſel fo2 the Defendant. Chey (aid 0. 
that the Modus has been by no Means proved; fo2 the CUltt- When a Bitl 
nciſes have only ſwo2e, that the Pariſhioners have always made „ brovehe to 
the Cithe-G2als into Hap, and that they have been diſcharged ee 
ol paving Tithe ok Derbage fo2 Time immemonal; but they ("0.0 
have no where ſaid, that they have been — of this f02 vin refuſe to 
that Reaſon. So that they laid, as it ſands here, it is a mere do ir, by 
Non decimando. But beſides they obſerved, that the Witneſſes 1 that 
of their Side ſwear, that the Outlters have patd Tithe of Hay „ Modus, 
Cime out of Mind, as well as the Inhabitants; but pet it 18 oed by 
not pꝛetended, that the Outliers are diſcharged of the Tithe of me be. 
Derbage; by which it ts plain, that the Reaſon ſuggeſted Can- dence, mare- 
not be the Reaſon. They went on farther and (aid, that the Mo- . — 
dus too 18 vold in itſelt; fo2 every Modus muſt increaſe in Ualue, „en 
in Pꝛopoztion as that Ching docs, which it is to be a D forth by the 
„ Bill, 


* * 
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of, Therefoze they ſatd, it has been determined lately in the 
Erchequer, that if a Modus fs in a Partſh, that the Jaartthion- 
ers ſhall pay ſuch a Sum of Money in certain fo2 all Apples 
growing in their O2chards, and they make new O2chards, the Mo- 
dus ſhall not indeed ertend to them. But if the Modus was to pap 
ſo many Buſhels out of every Orchard, and new Orchards are 
made, the Court of Exchequer allowed, that the Modus ſhould 
ertend.to the new ones. Ulhereas accowding to the Ooftrtne in 
the pꝛeſent Caſe, let the Herbage increale ever ſo much, the Mo- 
dus muſt continue as it was at firſt. And belides they ſaid, this 
may give Occaſion to much Fraud; fo2 not only tho' the Þer- 
bage ſhould much increaſe, but 1f there ſhould be a Contrivance 
in the Pariſh, that the Tithe-G2aſs ſhould much decreaſe, the 
Clicar muſt ſtül be contented v ith what ts left him. They ſatd 
too, that this was moze hard upon the Uitcar, becauſe he ce- 
cetves no Vencefit by the Modus, And beſides it is a known 
Thing all over England, that in Fait — is always paid 
without any Cidnſiveration, tho' perhaps in ſri Law, Cithe⸗ 
Gals is what ts only demandable. Lozd Chancelloz then made 
bis Decree, ann ſatd, that the Clicar's receiving no Benefit by 
this Modus, did not any Maps influence him; becauſe the Uicar- 
age ia derived pur of the l and therefoze if the Resto; 
would gain by tt, it is the lame Thing. But however, he ſatd, 
he thought the R.efto2 would not, and that it was a mere Non de- 
cimando. And buſides, he ſald, the Modus is clearly not main- 
tained by the TTlitneſles foz the Obyeftion, that has been firſt 
made to it. Accozdingly dilmiſſed the Bill. Salk. 554. 

In the argument of this Caſe Mz. Wills ſald, he would not 
lay it down to Law, that Cithes ot Pay are demandable of com- 
mon Right; but he obſerved, that there was ſome colourable 
Diook that it was, in that the Decima Garbarum & Fœni, and 

not the Decima Czraminis, ts Conſtantly demanded in all the old 
Recozds, But Kom Chancello2 ſald, that it was determined 
in one Reynell's Caſe in King James 1. Time, which was a 
— Cale, that only Tithe-Graſs ts due of common 

[ght. 
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Ayneſworth and Wood 
When an Sitrings of We Declaration charged the Defendant quod Ap- 


—5 Guildhall. prenticiarium Querentis retinuit & eundem negotiatu- 
again fuit, khowing that he had Run away from his Maſter ; by 
Man for fe- which Deans the Apprentice was encouraged to _ from him. 
ducingan But the Chief Juſtice ſaid, he did not think ſuch an Acton would 


Apprentice, tte; but the proper Remedy was by Cap of Acton fo2 ſo much 

be be * Woney Pald fa the Promrif's e Mekong to 1 

Evidence to . on lookifg tar into the Deckaration it ap- 
eared, 


lupport ſuch that it charged the Defendant quod detinuit & cuſtodivit 
Action, he —— Now the Evidence produced was, that the De 
fendant frequently ſent Wozk to htm; and tho' this was not an 

ackual Deratner and keeping, yet the Influence of Gatn was ſuch 

upon the 8 that the Counſel (aid, it amounted to a 

etainer th Law. They ſaid it was like unreaſonable Threats 


4 
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and Fears put upon an Appzentice, the Effe# and Conſequence 
is a Oetatner from the aſter; and therefoze they did not ſee, 
why ſuch an Aﬀton would not lie. The Chief Juſtice ſaid, in the 
Caſe put, a ſpectal Action upon the Caſe would only lte, and 
in the p2eſent Caſe the Ackton mentioned bekoze; ſo the Plaintiff 
was nonſutted. 2 Lev. 63. 


Clay verſ. Simpſon and Wood. 


The Duchy Chamber. VI. Lee infozmed the Court, that Queen When a 
Dowager Katherine, in 1704. by Let- AZ"! wb 
ters Patent under the Duchy Seal, granted to the Defen- ae, to the 
dant Simpſon, the Stewardſhip of the Donour of Pomfret in Revenue is 
Yorkſhire, fo; Thirty-five Pears , that the Plaintiff has obtatn- in Queliice, 
ed a Gzant of this ſame Office by Letters Patent, dated in der ter 50 
December laſt, ſo that there is a Diſpute between the two Da. c wil | 
tentees about the Right to this Office; he ſatd, that this was a Order for 
Cauſe wherein the Ring's Revenue was concerned, and therefoze producing 
he moved the Court, that they would make an Ozder upon ide Books 
Wood, who ts Simpſon's Deputy, to bzing into Court all Books — 
and Papers belonging to this Office, to the End, that the . 
Court might appoint a Perſon» pzoper to ererciſe the Dffice 
durlug the Dutt, in Ozder that the Revenue may be ſecured. 
He ſatd, there were Pꝛecedents to be pzoduced, where this Court 
had p20ceeded in this Manner upon Motion and giving Notice, 
as they have now done, tho' no Cauſe has been depending at the 
Time, no moze than in the Reue Caſe. To this Putpoſe a 
Izecedent was read, Term. Mich. 1697. Kingſton and Aſhton. The 
efendant there clatmed a Gzant of a Stewardſhip of one of 
the King's Manozs, under Lozd Molineux, who pzetended ta 
ave had a Grant by Letters Patent of it in Fee. But not 
eing able 22 them, the Court made a Rule upon him 
to — 5 the Books and Rolls into Court, and that the Plaintiff 
- ould be put into PoſſeMon who had Letters Patent, which he 
oduced of the Dffice ; andfo2 the Defendant's not obeying this 
der, the Court granted an Attachment. Some other Puece- 
dents were p2oduced to the ſame Purpoſe. The Chief Baron 
and z. Baron Cummins were the Judges, Aſſiſtants to the Court, 
and they ſatd, that theſe were Pꝛecedents of the Courts having 
made Rules of this Sozt, where it appeared, that the Perſon in 
Ponte en of the Dffice had not the Right; o poſſibly if great 
oubt had been ſhewn to the Court in the pzeſent Caſe, wl ich 
of the two Perſons had the Right, they might habe p2oceeded in 
the like ſummary Map; and fo? the ſecuring of the Revenue, tte 
ourt of Erchequer at#s ſomething in the ſame Way; bur 
in the pzeſent Caſe there does not appear any Reaſon to the 
Court to think, that the Defendant has not the Right as. 
well as the Pofleſllon; fo2 the ſecond Letters Patent might 
have been granted thzo' WMiginfozmation. And therefoze the 
Court did nothing upon the Motion. 


4 L The 
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The King and Longbotom and Petteris. 


What ſhall R. Strange moved to quaſh an Jnnifment of Subozng- 


be ſaid to bo M tion of Perjurp at the Suit of the JP2oſccutoz, One of 
« good In, the Ercepttons to it was, that it charged the Oefendants & 
= nog for utrumque eorum with ſubozning four itneſſes & utrumque eorum 
tion of Per. ko gtve Evidence againſt one Hayes and his Pother upon an 


jury. Judickment of Fozgery. Pe ſaid, theſe were ſeveral Charges 


of ſeveral Offences, and pet contained in one Indickment. Ac, 

ur dt cozdinglo he cited the Caſe of Giles and Gwyn and others 

How for 4it- where an Indiament was held bad fo this very Reaſon, Jt 
fences can- charged the Defendants there & urrumque corum ith exerciſin 
not be joined a Trade and not having ſerved an Appzenticeſhip. De obſery 

in one In- too, there was another Exception to this Indickment koz its 

«Qment.. charging the Wttneſſes with (wearing mp that Hayes and his 

* Biothet were guilty of the Fozgerp, which is too general. 

Vide pot Accozdingly the Court made a Rule to ſhew Cauſe, 


Flaningant and Adey. 


—_ 6 BJ Debt, agaſnit Ball the Court ſaid the Writ mu 
againſt Bail lie in the Office four Days, as well as where the Pꝛo⸗ 
what is the ceedings are by Scire facias. Do they obſerved too, muſt the Ca- 
Courſe of pias againſt the Pzlnctpal in ozder to charge the Ball. And this 
8 was agreed to be the Pꝛadtice of the ming Bench as well as of 


don . thts Court, But however the Court ſaid, this was only an 


Indulgence given by the Pꝛackice of the Court, and not b 
, - {tion bY, the Recogniſance requires che Ds 


5 


Law; fo2 the Cond 
fendant to pay the Condemnation Money oz elſe to ſurrender his 
Body; now the Surrender of his Body is underſtood upon the 
Return of the Capias, and therefoze he ought to do it then at all 
Events. This is the Reaſon too, they obſerved, why a Dur» 
render after cannot be * by the Ball, though ! 

foze the Pzoceſs againſt them. But by the Pzäckice of the 
Court, thep will ſtay the Proceedings againſt Ball, tf the Sur- 
render be befoze the Return of the ſecond Scire Facias. 1 Ven. 
262. Salk. 599, 602. 


Anonymus. 


How far the Cane CY NE Pz. Maynard was made Defendant in an Ou. 
wg nal Cauſe in this Conrt; and upon one of the Le- 
that Servico FenDant's dying, the Cauſe was fozced to be revived. Upon 
upon the An Aﬀidavit now that Pz. Maynard was gone into Ireland g 
Clerk in Lutwyche moved, that Service of a Subpœna upon his Clcr 
be del e in Court might be good Service upon him to make him ap 
'vice. car to this Bill of Revtvoz, And he latd he remembyed a 

tke Motion was made in the Caſe of George Hunter, who went 

over to Barbadocs. Lo2d Chancelloz ſaid, as that was fo = 


* 


t be be- 


lf 
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of it might be pzoper in that Caſe, but refuſed to do it here 
till Affidavit firſt made of Endeavours to ſerve him there. ve 


Howard ver. Newman and Wood. 


Sittings at cad E Mother of one Hicks employed the When an 
Platntiff, who was an Attozney, to Artorney 
take out a Commiſſion of Bankruptcy againſt her Son, ſhe —— _ 
being a Puncipal Creditoz to him; and this was done out of no, 
Afetion to her Son; in ozder to ſet him up a clear Pan in e, aweiok 
the ozld again. But at the ſame Time that ſhe gave theſe whom be 
nſtruttons to the —— ſhe told him, he muſt not erpef mu cake 
to be paid by her, but muſt be ſatisfied out of the Effets of " Remedy 
the Bankrupt. The Attozne 1 lald out ſeveral — 
ums of Money in pꝛocuring — Commiſſion bekoze Aflignees of ſing out 
could be appointed, and when t 1 nominated, and had a⸗ the Commiſ- 
greed to take upon them this Truſt by ſetting their Bands ea. 
as Parties to the Deed, he was at other Charges too. Up» ⸗ 
on which he now brought his Aﬀton againſt the Defendants as 
Allignees to be ſatisfied fo2 the CUhole which he had laid out. Jt 
appearing now upon the Face of the Evidence as it ſtood at 
preſent, hat the Aſſignees had not received Effects enough of 
the Bankrupt in the hole to anſwer ſo much as the Bll 
of the Attoznep, no2 were likely to do ſo; a Doubt aroſe, whe- 
ther the Attozney ſhould come upon the Aſſignees at all; oz at 
moſt fo; any mo2e than the Yttozney had laid out after they 
had accepted the Alugnment; fo2 they could not be ſuppoſed to 
agree to any moze than they themſelves were p2zivp to. But 
e Cotnſel obſerved, that as the Effets of the Bankrupt are 
not likely to anſwer this Demand; and as the — out of 
the Commiſſion by the Mother was not in an Adver wy way 
to get in her Debt, but out of Friendſhip and Aﬀettton to her 
Bon, to the P ejudice perhaps of many of the Creditozs, ſhe 
ought to be anſwerable to the 122 The Faf appearing 
thus, the Chief Juſtice ſaſd, it was true indeed the Yttozney 
ought to be ſatisfled firſt fo} procuring the Commiſſion ; bu 
= he thought too that would be ſomething of a hard Caſe ' 
hat the Aſlignees ſhould be any farther liable than the Cfﬀfetts -. 
amounted to. But then it coming out upon karther Era 
mination, that the Effecks were appzatſed to moze than the 
Bill came to, though the Aſſignees have not go tent into 
their atual Poſſeſſion, the Court ſatd, the rome iff's Demand 
was clearly good againſt them; becauſe they had a-right to 
get them where-ever they can find them. But pet there was 
another Point upon which the Chief Juftice ſald he thought ; 
the Plaintiff muſt be nonſuited ; becauſe the Statute of z Jac. x. 
requires that every Attoznev ſhall deliver a Bill ſighed with 
his own Hand, befoze he commences a Duit fo2 Fees ; now 
in the pzeſent Caſe it — that the CUlarrant of Arreſt 
was made out befoze a Tender of a Bill; foz the Balluff firſt 
ſhewed the Defendants the Bill and demanded the Monep 
and upon refuſal tmmedtately arreſted them. Now the Chtcf 
Juſtice ſaid, he was of Dpinton the Sult began by taking 1 
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the firſt Pzoceſs, which muſt be intended to be befoze the 
CUarrant made out; and therefoze the Tender after was void, 
And this Opinion the Chief Juſtice was of, notwithſtanding 
two Dbjettfons made by the Counſel ; one that a Taking out a 
Commiſon was not a Suit within rhe Ack; the other, that a 
Court ought not to go out of the Recozd fo? the Commencment 


of the Dutt ; and upon the Face of the Reco2d, the ©uit a 
pours to be of Michaelmas Werm laſt, and the Tender of the 


Ul was the 17th of October. So upon the the Whole of this 
fe 


atter the Parties agreed the Plaintiff ſhould have the whole 
4 no patd him without Coſlſs, 1 Vea. 135, 370. 2 Ven. 174, 
$09. | 
How far an Note, Che Caſe of Godfrey and Clerk was cited to be deter- 
1 4 mined upon full Debate in the Common Pleas, that the At. 
liver in bis tomey Muſt Deltver in his Vill 2 he beging his Suit, though 
Bill before bekfoze that it was a common Th ng fox on nen to deliver 
t uit. 1 Salk. 86. 


be ary rok in his Bill at the Time pending 


King and Hammerton, 


rultion of 
Submiſſion to 


The Con- Sittings at a A Debt upon Bond with Condition 


Arbitration, million appeared to be of all Watters in Difference to cer⸗ 
tain Arbitratozxs. The Chief Juſtice ſald, that the Arbitra- 
tozs were bound to make their Award upon all Matters be- 
tween the Parties, which had been lald befoze them, though 
there was not the general Concluſion of it Ita quod fiat de omni- 
bus premiſſis. And the Arbitratozs having overlooked ſome Mat- 
ters _-t were latd befoze them in the pzeſent Caſe, the ury 
accozdingly gave a Gerdick toz the Defendant, and found, tha 
the Award was vold. | 


all Parte of an Award, the Sub- 


Dicks and Sidney, 


When an Sittings at me = was an Aﬀfon bzought foz Goods 
AQion is ſold and delivered. e Evidence on 
brought for the Part of the Plaintiff was, that he ſent down certatn Par- 
Aug deer Cels of Goods to the Defendant, who was a Country Trader, 
ed,whatſhall by the Cartier; that the Defendant took in one of the Par- 
be good k. cels, but refuſed to take the other; and _ that rhe Carrier 
vidence to thag 78 to bzing them back again, and not knowing who 
3 bzough them to the Ware-houſe, the Goods lay there kill this 
ime. And the Defendant gave no Nottce of this Refuſal to 
the Plaintiff. The Doubt now was, whether the Acceptance 
f Part, without 2 Notice of the Refuſal of the other 
art ſhould be taken foz Evidence that the Defendant gave 
an ©D2der fo; the hole, till the Defendant ſhould give Evidence 
to the Contrary. Some of the ny info2med the Court, ; 
was their Motion fn Trade that it did ſo; and the Chief Ju⸗ 
ſtice likewiſe thought it was reaſonable, Upon which the Jury 

gave a Cerdit ko; the Plaintiff. 


1 Paxton 


a XX 4 2 Wh, 4, A. T: 
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ö Paxton and Sharpe. 


Sittings at Guild-Hall. FN nn Afﬀtfon fo 0 e Plaintiff When an Ac. 
* latd in his hättet my th 


n, that there was ann . 
a certain Diſcoutſe between the Vekendant and fome others of u ho. ct 
one Jenkins's breaking, and upon that the Defendant (aſd of gall not be „ 
the Plaintiff, he will be the next. Evidence was now given. wd to be 
that by Yeans of nedatelp Nen Nan we . — had ſeveral of 8 _— 
his Creditozs imm (MfF(p u ft to demand their Debts ; reer 
and that he had ſuffere A. in his Trade by this Repo2t. gion, 
(pon which one of the Counſel objefted, that as there was no 

ſpecfal amoge latd in the ö f this Cutdence. ought 
rot to be admitted. But the Court ſaid, that a Man's bing 
his Creditozs come upon him, and his "ruffering in his Trane, 
are only the natural A of a Report of this Nature, 
and therefoze may be welt alhowed fo 9 Ev nce in this Aﬀton. 

But then another Objeckton was — that the ſubſtanttal Part 
ok the . was not Wa d ; a erde of On er ⸗ 

cant obſer mot indeed 
— which t e ate fee to $4343 with. 
hav not of late gone o us ad to «+ x; 
Letter of his n kt 
ſtantial Wart they had. 
that the Declaration Me. lad 
leaking, and the Mio TN 
be the nert in a littie 1 115 
Pialntift wogld b3eaw fi u lite ine 
Evidence oniy wan, thay 1 19 7 way Wer 


and upon 1 t the Goller dhe ain e 1 


there upon t S2 25 2 111 
90 
1 what 1 


which 1s; thut he would 

02 abitonding was pz 

Statute of Bankruptey, and or make him a for, f 
oder to that a Stacure muſt really be rok 10 
Juſtice accozdingly ſald, that he thought too the 1 
not [uffictently pzoved ; and upon that the Plaintiff was 
ſuited, Salk. 661. Skin. 333. 


n· 


4M Term. 


How far a 
Waggon- 

wa ſhall 
not bo laid to 
be reſeryed. 


c. . 
e . 


Term. Trin. 
be M n 


red, t 


Pit and Lady Claverinth. 


c N Wray was ſeiſed of a Banoz in the Noth, in 
which there was a great Waſte called Tanfield-Moor, 
and ſold it about Thirty Years ago, reſerving to himſelfand his 
eirs a conventent Way-Leave, uch as he and his Heirs ſhould 
think pꝛoper 17 the Carriage of Coals thꝛo' this Waſte, from 
certain Coal-Clozks of his to the River Tyne. There was an 
Invention found out about Twenty Pears befoze, which was 
uſed pretty mucy (0 the Nozth at the Time this Manoz was 
ſold, of making TWaggon-ways fo2 the moze eaſy Carriage of 
Coals, which was done by levelling G20und from one Place to 
another, and then laying Planks into it, foz making a moze 
eaſy and ſhozt Conveyance of it. Che Defendant was Lellke 
of ſome Coal-Wozks under the Peirs of Wray, and by Uirtue 
of the Power tn the Reſervation, ſhe made a 2 fo 
her Coals, upon which the Platntiff pzeferred his Bill again 
r. The Chancelloz upon hearing of the Cauſe, made a de- 
cretal Over by which it was referred to the Barons of the Ex⸗ 
chequer, to bave their Opintan, whether a TUaggon-way was 
within the Reſervation-of a Wap-Leave. Cpon this Matter's 
_—_—_ befoze the Court of Erchequer, the Chtef Baron decla⸗ 
at he had never (cen a Waggon-way in the Nozth, and the 
reſt of the Barons owned, that tho' they had (cen them, they 
had very tmpcrſea Mottons of what they were; and thercupon 
they ozdered the Plaintiff's Counſel to move the T4 Cban⸗ 
cello), to give them Leave to lay befoze the Court of Erchc- 
quer hate Ocpolittons they had made, crplaining the Nature 
of a Claggou-way; fo2 they ſatd, it was tmpoſſible fo2 them ta 
we an Option upon this Ducſtton, till they ſhould have this 


Zbidence betoze them. WUhis Mutton being now made, Lozd 
Chancciſo2 ſald, that he was afratd, leſt by giving this Liber- 
tp of ſeeing what a TWUaggon-way was, hc ſhould give the Court 
of Exchequer an Oppoztunttp of ſeeing what this TUaggon- 
way was that had been made; dy which Means there might of 

3 | G 


4 


— — — — — — — 
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Danger ok their — whether the pꝛeſent Maggon⸗ 
way, made in the "_—_ that it was, was within the Re- 
ſervation; which he ſafd would be againſt the Deſign and Mean- 
ing of the Reference. Pe obſerved too, that it was far from 
being imppatticable fo2 them to determine this Queſtion with- 
out this Alüſtance; fo2 they ought to determine it in the ſame 
Manner they would have done, if this Queſtion had fell out in 
a Cauſe NINE befoze them. De ſatd farther, fo2 his own 
art, he thought it was far from a difficult Queſtion, whether 
t was leſs Pejudice to the Soil to make a Map in this Man- 
ner, than that ſuch heavy Carrtages ſhould be dꝛagged all over 
the M002, ſometimes in one Part of it, ſometimes in another; 
and this, he ſaid, was all the Point befoze them. De took 
Notice too, that it was a Thing, which the Judges were bound 
. to de jure to give their Dptntons upon a Cale ſent to them 
by this Court. — — Lo2dihip would do nothing in 
the Motion. Afterwards the Barons gave their Opinions, that 

a WUaggon-way was not reſerved, 


Bernado and Duran, * 


n 

2 Canc. A N Oper of Reference had been made to one of the How far « 
d Yaſlters to ſettle what was due upon the Balance be. Maferin 

n tween the Plaintiff and Defendant. The Defendant gave in nee eke 
n his Charge, and took out four Summons's to attend the Ma- „ Report ex 
MW. ſter, and upon the Bottom of the two laſt the Maſter had wilt, parte till be 
8 that he would pꝛoceed ex parte, if the Plaintiff would not bing ba- Leavegi- 
f in his Counter-charge. The Plaintiff neglected them all; but u 2m by 
0 yet the Defendant was ſo fair, as to tell the Maſter, he conſent- „ 40 lo. 

je ed 20001. ſhould be ſtruck off from the Account he bought in, as 

B Allowances koz the Counter-charge of the Plaintiſt, which he 

Cc made Dath was all that the Plaintiff could ſet up as a Demand 

1 againſt him; and the Maſter accozdingly did allow it, and repozt- 

ed, that upon the Balance thus made up, there was 899 J. due 

© | vive vir without Cons! to be fad the Pager hav no A 

* a E, ut 0 0 S; } E 3 E n U- 

8 thozity to make this Repozt ex parte, till there was firſt ob- 

's tained an D2der from the Court to do it. 
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JC 

10 

n 

it 

Ir 

re 

(0 

0 Drake 

t. 

rt 


— — ————— 


Jo Term, Trin. 2 Geo. II. 1729. 


Drake and his Wife and Criſp ver. Hopkins. 


when «Ten- Scac. PH R Defendant had entered into Articles of Agree: 
der is made, ment with the Anceſtoz of the Plaintiffs, fo? the 


7 Purchaſe of an Effate in December, 19719. 4 Yoztgage of 60001, 
Benchie of it, being diſcovered upon tt Coon after; the Defenvaut tendered htm 


the Money with Intereſt in May 172. which the Moztgagee did 
not accept till May 1724. And the Eſtate was not found to 
be in ſo good a Condition as was erpecked. Upon a Bill's be- 
ing bzought however in this Court fo2 a ſpecifick Perfozmance 
of the Agreement, one Queſtion fell into £ ebate, whether the 
Intereſt ſaved fo2 the four Pears by the Tender of the Monep 
due upon the Moztgage, (hould be fo2 the Benefit of the Plair⸗ 
tiff, oz foz the Benefit cf the Defendant. Another Queſtion 
was, whether the Defendant ſhould be accountable only fo2 the 
mean Pꝛofits he had received from the Time of the Tender, oz 
fo? Intereſt of $5 per Cent. fo2 the JPPurchaſe-Money from that 
Time. The Barons were of Opinton upon the firſt Queſtton, 
that he ought to have + Benefit of the At who did it; and to 
the ſecond, they thought he — not be accountable foz the 
mean Pzofits, for that would be contradiozy to the Decrecing 
im a Purchaſer from the Time of the Tender; and from that 
(me he ought to be conſidered ſo in Equity; fo2 he actually 
made Leaſes of the Land after that, and received the Profits; 
but they thought the natural Method of charging the Defen- 
dant, wag to make him acccunt fo} 5 *7 Cent. Which was the 
common Intereſt of Monep fo2 moſt of the Time. 


Wilſon and Charleſworth. 


How far the 2 Plaintiff had recovered in an Aſſumpſit 12 J. 108. fo 
CES Vamages, 405. ko: Coſts, and 131. 105. moze by Way of 
orcer « be incrementum, which tn the Whole amounted ta 281. The Plaln⸗ 
"2 encer'd upon kiff afterwards intended to take out Executton, but to her Sur- 
« Judgment. P2tſe fund, that Satigfaition had been entred upon RecozDupon 
a Uarrant of Attoznep under her own Hand. Upon this ſhe 
op to the Court foz a Rule upon the Oefendant, whom the 
arrant of rr was ſuppoſed to have been given to, and 
Iikewtſe upon two others who were ſubſcribed CTittneſſes to it, 
to attend; which accozdingly they did. They each of them made 
erp2els Achdablts that they ſaw the Plaintiff ſubleribe Her Name 
to tt, and ſeal and deliver it as her Ack and Deed. But upon 
Examination of them ſeparately viva voce, they contradicked 


it themſelves in ſeveral material Circumſtances; and the Court 


was ſatisfied they were concerned in fozging this Authoztity, and 
in conſpiring together to defraud the Platntiff of her Judgment. 
Upon which P. Kettleby pzaped, that a Vacatur might be en⸗ 
tcred upon Reco2d, that the Ocfendant and theſe pzetended Uit⸗ 
neſſes might be committed upon the Plaintiff's entering into a 


Recogniſance to pzoſecute them; and that the TUarrant = = 
1 l 


— 
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tozney might be depoſited into the Hands of the Officer to be 
an Evidence againſt them upon the Trial. The Court ſatd, 
that ſince the þ ſaintiff has offered to be bound in ſuch a Recog- 


niſance, they had now no ſcruple with themſclves about com- 
mitting the Dekendant and his Witneſſes. Accozdingly upon 
the Plaintiff's entring into ſuch a Reconniſance rhe gurt 02- 
dered a Tipſtaff to take them; inſtantly vacated the Entry of 
Satisfa#ton with Coſts, and ozdered the Warrant of Attozney 
to be delfvered into their Officers Þands. Beſides the Court 
obſerved, that if there was not much Reaſon to ſuſpet a Fraud 
of this Sort, they ſhould have thought the Judgment ought to 
be vacated foz another Reaſon; becauſe the Warrant of Attoz- 
ney was to enter up Satisfa#ton in a Judgment of 121. 105. 
whereas there really was no ſuch Judgment; fo2 in the Whole 
the Judgment was fo2 281. 


Wynn and — 
What ſhall 


1 E Plaintiff took out a ſpectal Latitat in January laſt, but not be ſaid 
did not file his Declaration till within four Daps befoze 10 de ſuch « 
the End of Eaſter Term. Upon which the Counſel moved foz ?roceoding 
an Imparlance, as the Plaintiff had not made uſe of his ſpecial I unter ar to 
Latitat ag he ought, but delivered his Declaration of a ſubſe- binder the 
uent Term ; and by that Means the Latitat was to be conſider» Defendane 
ed as a common one. The Court accozdingly made a Rule to fron boring 
ſhew Cauſe. 8 


Roberts and others ver. Munford. 


R. Reeves Came now to ſhew Cauſe. But Serjeant Eyres How far « 
making it appear, that one of the Counts was koz ſo Re 
much Boney, which the Teſtatoz engaged to pap foz Certain RoP bo i=- 
Goods t at had een delivered to a Stranger, if the Stranger im paciance. 
himſelf ſhould not pay fo? them, the Court ſatd that was merely 
re 


a Pꝛomile coming in Aid of the dit of the other, and there- 


_ foze was to be conſidered as a Pꝛomiſe upon the Stranger's 


Account, and not a Duty of the Teſtatoz's own; and therefo2e 
it could not be included within the Meaning of the Ac etiam; 
and accozdingly granted an Impatlance. 


Brown and Hatch. 


Sittings at Guild-Hall. 18 Plaintiff bꝛought his Action upon When an 

a Spectal Agreement entred into by A#ion is 
the Defendant, whoſe Bother was in Execution in the Fleet — 5 
fo! Running of Goods. Che Agreement given in Evidence — 
upon the opening of the Cauſe was only verbal, that the Plain⸗ how far the 
tiff ould endeavour to pꝛocure the Defendant's Bzother a Par. Evidence | 
don, and that in Conſideratton of this the Defendant ſhould —— — 
give the Plaintiff 1c l. if he ſucceeded, and what his Labour „ ſupport it. 
uas wezth if he ſhould not. wy Defendant upon din por 

22" 
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How far en 
Attorney's 
Clerk may 
maintain an 
Attion for 


— 
one during 
his Clerk 
ſhip, 


duced a Bond of 2000). in Evidence, with Condition that the 
Deſendant ſhould give the Plaintiff and one Mis. Hattenville 
10001, if the Pardon ſhould be pꝛocur o in fir Months. This 
Bond indeed was ſince cancelled; but the Counſel ſaid it d2own- 
ed the firſt Agreement; and an agreement is in its own Nature 
a Ching intire, and therekoze it (ſhall not be intended, that one 
art of it was put into — and the other not. The 
latntiff however deſired to give karther Evidence that the Jn- 
tent of the Bond was only to reduce one Part of the Agree⸗ 
ment into Writing, as it was the Chief, and to bing Ms, 
Hattenville to CUitncſs this. The Dekendant's Counſel ob- 
jeted againſt her Evivence as ſhe was one of the Co-obligees, 
and therefoze intereſſed with the Plaintiff. Powever the Court 
allowed the Platntiff to give both theſe Matters in Evidence. 


Myonet and Broome. 


Sittings in London. one was an Afton bought by the Plain. 
tiff fo? Law-charges in Buſineſs done 
when he was Clerk with an Uttozney; but there wag a Covenant 
in the Articles, that he ſhould not -—= xp during his Clerkſhip, 
25 Kettleby objetted fo2 the Defendant, that the Service of the 
lerk muſt be foz the Benefit of hts Maſter; and therefoze that 
this Aﬀton ought to have been bzought by the Maſter only. De 
ſald, he thought this to be like another Caſe very well known, 
that whatever Money an Appꝛentice carns of another, that other 
muſt be accountable fo2 it to the Maſter, if the Earning is in 
the CUay of the Trade the Uppzentice is bound to; foa2 the Ma⸗ 
ſter has a Right to the whole P?ofit of the Buſineſs. In the 
Courſe of the Evidence this Objeckton had been hinted at once o 
twice befo2e, and then the Chief Juſtice ſatd, that he thought tht 
Afton would lie for the Clerk Towra” and the Maſter 
muſt take vg Remedy by w_ of Atﬀton of Covenant againſt 
the Clerk, But MY}, Kettleby's ſtating the Objetton now mo2e 
fully to the Chief Juſtice, ozvercd Him to * what he could. 
Upon which he produced the Articles, and ſat „that it would ap- 
pear by Comparing the Dates of them, and the Time latd in 
the Declaration when the Service was done, that it was per⸗ 
fozmed during the — 12 But the Court would not allow 
them to be read; becauſe the Articles were not duly p2oved; 
fo2 the Witneſſes to them were alive, and the Dekendant had 
not taken the pzoper Means, that might have been uſed in p20- 


curing them to have been ſubpoena'd ; and as thoſe were the p20- 

per Perſons to pzove them, the Chief Juſtice lald, he would not 

allow others to _ their Hands 5 but where the proper Mit 
J 


neſſes could not be pzocured, Accozdingly a Gerdi was given 


ko the Plaintiff. 


 "" 4A « 2 & . . ß c . ral os 
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Bilbey and Lee. Term. Hill, 


1727. 


1 Plaintiff had bought his Aﬀton as Erecuto2 in the How Car te 
Debet & Detinet. Upon which the Defendant demurred ge- bringing an 
nerally, But the Court (aid, thts could not be taken Advan- Aion in tho 
tage of upon a general Demurrer; as it has been determined Bebe 

betoze in Lev. 250. ſtead of ow” 
Detinet only, cannot be taken Advantage of upon a general Demurrer. 


5 > : _ rm, i . 
Boote and his Wife againſt Cooper. Es 
N Aﬀton of Debt was bzought upon a Judgment pending a — — 
\ CUrit of Etro; and yet the Defendant's Bail had entted enen 
into the Rule to lurrender the Party 02 pay the Poney, ik the agion of 
Judgment ſhould be affirmed. Gpon which 1}. 'Thede moved Debt to be 
to ſtay the Pꝛoctredingg. And the Court accozdingiy granted it; broughe up- 
{o2 they ſald the P2oceedings on in a freſh Aﬀton were plain) 2 
verattous after this Sceurity entred into by the Rule; becauſe ;,, brit 
if the Judgment ſhould be affirmed, there is immediate Reme- of Error. 
dy 1 Fo Ball upon the Gule. And this was the Intent of 
tie Rule, when it was made in the Caſe of Arthur and Myre. 
But the Court refuſed to grant Cofts; becauſe the Proceedings 
in the Afton firſt were regular. 


Anonymus. — gs 

R. Wynn moved, that the Sheriff might mend his Return Wer ite 
to a Diſtringas; becauſe he had returned leſs Iſſues upon eee 

this, than upon a fozmer. But the Court ſald, they could not upon a Di. 

vo it, as the Intereſt of a third Peron was concerned; but the gringas. 

proper Method, they ſaid, was to make a Rule upon him to re- 

tuen upon another Diſtringas Double the 3Nlues he had returned 

upon the fozmer. And Juſtice Page ſaid, in the Erchequer the 

—.— 18 not chargeable with theſe Iſſues, but the Perſon di⸗ 

rained. 


Feilders ver. The Biſhop of Wincheſter, and others. u Mick: 
Canc. Vill was p2eferred in this Court to eſtabliſh a Cuſtom How far De- 
in a certain Manv?, where the Plaintiff had Lands. — 
The Pill let fozth that there was a Cuſtom Time out of Mind be 
fo) certag Lands in that Mano), whereof the Aands in read in an- 
Queſtion were Parcel, to be leaſed out ſo2 thzee Lives, and other wich- 
that ſo loon as one of the Lives ſhould diop, the then Te- out produ- 
nant had a Liberty to add a new Life, compounding fo? 298882 
Fine. Che Defendants dented, that there was any fuch Purple 
Cuſtom, Upon the 8 of the Cauſe the Plaintiff read 
ſcucral Depoͤſittons; but in all of them it appeared, _— 


—— 
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'Right of Common is pzoved, But here, he a 


was Part of the Cuſtom, that the Tenant ſhould put in this 
Claim within the Thiee nert Courts after the Determination 
of the firſt Life. Gpon which the Lozd Chancello? ſald, that 
the Cuſtom appearing upon the Evidence materially differed 
from the Cuſtom ſet fozth in the Bill, and therefoze he could 
not decree fo; the Plaintiff. De ſald, this was not like the 
Caſe, where a Right of Common is claimed, and Iſſue ts 
joined, whether there is a Right oz not; there indeed he Did al, 
low, tf Evidence was given of a Right of Common, paying a 
certain Rent, that Evidence would maintain the Tfue ; fo} a 
the Queſtion 
was, whether there was ſuch a Cuſtom as the Plaintiff makes 
Title under, and no ſuch Cuſtom is pzoved; but one very dif. 
ferently deſcribed, There was another Rule of Evidence, men. 
tioned in this Cauſe, and = happened upon the Dekendant's 
Counſel offering to read a | 
Ultneſſes taken in —4 4 auſe contraditing a Depoſition 
made by the ſame Witneſs in this Cauſe. But Mz. Lutwyche 
objeted againſt the Reading of it, unleſs they could p2odvce an 
Onder of Court which they had obtained befoze fo2 the doing of 
it; (op, he ſaid, it was a Rule in this Court, never to read 
Depolitions taken in another Cauſe, without erpzeſs Leave ob. 
tained befoze fo2 the doing of it. Lozd Chancelloz allowed, that 
in general that Rule was unqueſtionably Right; but he Caid, 
the End of Reading this Depoſition would only go to the Cre- 
dit of the CUlitneſs; and in luch Caſe he had known it often al- 
lowed, which he accozdingly did in this Caſe, But upon the 
Matter befoze-mentioned the Bill was diſmiſſed, 1 Vern. 53. 
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* Term. 


—＋ of one of the Plaintiff's 
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Tully and Sparks. 


Rule had been obtained laſt Term „Harper, to Vide tte. 
ſhew Cauſe, why a Judgment of this Court, remo- 
ved up into the Erchequer-Chamber by CUrit of Er- 
ro2, ſhould not be amended, by adding the (Uo2dg ex 
aſſenſu Querentis to the Coſts and Damages. J. Joſling co- 
ming now to ſhew Cauſe, he relted upon two Points; one, 
that the Reco2d itſelf, on which the Judgment was entered 
was removed up into the Erchequer-Chamder; and therefo2e 
that this Court had 14 befoze them to amend; by the other 
admitting the Recozd to be befoze them, that fil a Faylt o 
this Sozt was not amendable. In Proof of the firſt of theſe 
Points, he relted upon the Statute of 27 Elia. which gives the 
<q Jurigditton ; and he ſaid, that Ack has pꝛo⸗ 
vided by erpzeſs Woz2ds, that the Reco2d {tſelf, and not a bare 
Tranſcript, hall be removed befoze the Juſtices and Barons. 
The Writ of Erro? requires the ſame Thing, and has Mozds 
equally expzeſſive as that direted to the Judges of the Com- 
mon Pleas, whic gy does. To the ſecond Point, be 
ſaid, that at the Cime the Rule was obtained, the Counſel re- 
lied upon 15 Statute of 16 & 17 Car. 2. to {uppozt their Po- 


tion. But he obſerved, that that Statute only mentions < 
articular Faults, where the Coſts only are omitted to be gt» 
en ex aſſenſu, and not where the Coſts and Damages both are. 
The Court were of the ſame Dpinton as to the firſt Point, 
ſo far, as that the Recozd is removed up into the Erchequer- 
Chamber, and not what is in Conſideration of Law a bare 
Tranſcript of one; and that the = Caſe was exackly the 
ſame with CUrits of Erroz upon Judgments in the Common 
Jleas, Burt pet, they ſaid, the very oziginal Roll, upon which 
the Judgment ts entered, in none of theſe Caſes is removed; 
which appears from the conſtant Pꝛackice of alledging Dimi⸗ 
nution. The ſecond Point they ſald, was a Matter of moze 
Difficulty. The Chief Juſtice and Judge Reynolds were of 
Opinion, that the pzeſent Caſe was not within the Relfef of 
this Statute; but Judge Page and Judge Probyn were of oy a 
Mon that it was; and within e Meaning of the 1 oviſo, 
which relates to Coſts, as the Damages and Cofts both are 
here equally gtven by the Court; one at leaſt, that it was th 
4 


— 4 SED 3 
Term. Paſch. 3 Geo. II. 1730. 


32 


in the general Poviſion of the laſt CWlozds of this Clauſe in 
the Statute, which ſays, 02 other Fault of the like Nature, 
—— which the Court ozdered this lecond Point to be ſpoke to 


* 
* o of 


The King and Childers. 


What ſhall O*\ a Rule to chew Cauſe, whp IN Ozder of Seſſjons, con. 
not bo ſaid ) ürming an Oder of two Juſtices foz the Relief of a 
Order of Baſtard Child, ſhould not be quaſhed ; Mz. Reeves took an Ex- 
Baſtardy, Ception to it, that it was not direftſy adjudged, that the Child 
was bon in the Pariſh of Staplchurſt, and yet the Oper re- 
quires the Defendant to pay the Sum of 45s. to the Church- 
wardens of that Pariſh to retmburſe them. Che Counſel of 
K other Side anſwered, that it does ſufficiently appear in 


* e Oder, that the Child wa hay there; fo}-it adiudges, Pu 


eſendant would pay t um fo2 the Charges t 
rich of Staplchurſt were "t upon Account of 11 Tanni 


in there. And that it need not appear 85 erpzeſs CMozds, t f 
cited the Caſe out of 1 Ven. 336. t Mi. Reeves ſatd, har 

was adjudged in the Caſe of The King and Godfrey, Trin. 20 Geo, r. 
that this muſt appear by an erpzeſs Averment. And to the 
ſame Purpole he relied upon the Cale of the Queen and Lozd 
Altham, 6 Anne, The Court ſaid, that they do not allo 

of Infexcuces to give the Juſtices Jurigdi#ion, and accozvingly 
quached both the Ozders. 


d-; 
Ang 


Boſton and Foreſt. 


vide 188. ME Strange nom moved fo2 the Judgment of the Court. They 

| ; aid, that ſince this Cauſe has been depending here, (here 

have deen Aittions of the ſame Dozt, both in the Common Pleas 

and Erchequer, wherein this ſame Point has come in Queſtion; 

both of which Courts have been of Dpinion, that Ball- Bands 

may de taken in double the Sum contained in the Ac etiam. 
the Court, ercept Judge Page, ſaid, that in their Pivate O 

ee eee 

utton n 
to gde Jud in 


Judgm they were wilt gment fo 

Ur art ll e Seren e e ene e 
e Par ave Wing a Uri 

fmnediatel in Parhament; and then \this Quetton map be 


finally ſettled at leis Expence. Accodingly that Judg 


wag given. 
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Baynes aud Foreſt. 


M Wynn moved te make a Rule abſolute (oz quaſhing a What fhall 
Scire Facias ta revive a Judgment, The Exception he bol be into 
toon to it was, that it was returnable coram nobis, without be , Fes, 
ſaytng ubicunque, 01 lo much as a ud Weſt'. The Court ald to revive a 
they thought the coram nobis might ſupply the ubicunque; but Judgment. 
not the other Fault, and acco2dingly made the Rule abſolute. 

Sid. 80, 91. 1 Ven. 46, | | 


'The Mayor of Baſingſtoke and Bonner. 


M* Strange now came to diſcharge the fozmer Rule. Pe ſaid, Vide 30-. 


the p2tncipal 3 relted on by the other Side, was 
Long's Caſe, 2 Mod. 18 f. but that does not come up to the pze⸗ 
ſent one; becauſe there the Defendant was attending the Buli- 
neſs of the Court of Common Pleas; and therefoze it wag a 
Abuſe of the Pꝛoceſs of the Court of King's Bench to arr 
him. But there ts nothing of this in the p2eſent Caſe, Fo? 
which Reaſon he inſiſted, that the Defendant ought to plead 
his P2ivilege, and not be diſcharged in this Summary Wap, 
On the other Side Pz. Abney argued, that it was true mery 
where a Matter goes to the Turtsdizion of the Court they wil 
always require a Defendant to plead it, but not ſo, where a-De- 
fendant watves the Benefit of pleading to the Jurisdiitton. 
However the Court were of Opinion, that they ounht not to 
try upon Motion, whether a Defendant is an Attozney of ano- 
3 02 not; and acco2dingly diſcharged their fozmer 


Anonymus. 


R. Ga moved fo2 an Jufozmation againſt the Chureh- How far the 
M wardens of the Pariſh of Lincanton, fo making a falſe Re- or . 


turn to a Mandamus, which required them to make an equal frmat 
Rate (oz the Relief of the 15002, And the Court accozdfngly for making 
ule 


made a to ſhew Cauſe, 6 Mod. 152. Salk. 374. an undue 
Return to a 
= 

The King and Saunders. —— 


N a Rule to ſhew Cauſe, why an Jndickment fo2 exercting bar all 
0 a Trade contrary to the Statute of 5 Eliz. ſhould not be S 
quaſhed, the Exception taken by My. Strange was, that the Cap- i "1,41 
tton of it was Wong, in that the Jndi#ment was ſatd to be ta- ment. 
ken at the General Quarter-Sefions held at Briſtol by Adjourn- 
ment, without * from whence that Adjournment was; and 
without tha „be atv, it does not appear the Seflons was held 
in right Time; whereas a Dtatute has p2ovived, that thoſe 
Dcſſions ſhall only be held at particular ſtated Times, - * 


——— 
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to this Purpoſe he quoted the Caſe of The King and Walker, 
Mich. 10 Geo. 1. where the Caption of an Indickment upon this 
very Statute was ad Seffionem tent' apud Kendal per Adjornament' 
without ſaying from whence, and quaſhed fo2 this very Reaſon, 
e cited (tkewiſe the Caſe of The King and The Inhabitants of 
the Pariſh of St. Matthew's, Ipſwich, where this ſame Excep. 
tion was allowed. The Court were of Dpinton, that in Reaſon 
there ſeemed to be a plain Diſtinckton between the pzeſent Caſe 
and that of St. Matthew's in —_—_ becauſe that was an Ap- 
peal from an Order of Removal; and an Ac of Parliament 
requires, that ſuch N ſhould be at Quarter-⸗Seilons only; 
but tn the pzeſent Caſe the Indi#ment would have been good, 
tho' found at a General SeMong only; and ſuch Seſſions may be 
held at any Tfme. However, becauſe of the Authozity of Wal. 
 ker's Caſe, which was ſatd to have been ſettled upon Debate, 
the Court quaſhed the Indickment in the pzeſent Caſe. Soon 
after the Caſe of The King and Fiſher came on, and Serjeant 
Eyres moved to quaſh this Inditment too 3 was upon the 
ſame Statute, foz the ſame Exception. The ourt had ll 
ſome Doubts with them upon thts op x eb upon 18 Di. 
Fazakerly took another to 1t, that the Fat charged in the Indick⸗ 
ment appeared to have been committed after the firſt Seſſions 
muſt have been held, and all Fas muſt relate to the firſt Day of 
the Seſſions, But the Court dented this was lo, where there 
was a Day of Adjournment, 1 there they relate to that Day 
only. Foz which Reaſon, if a Felony happens to be committed 
after the AM3es begun, the Court will require a ſpectal Pemo- 
randum to be centered, a new Grand-Jury to be ſwo2n, and the 
Criminal tried that ſame AMMzes. Accozdingly they quaſhed 
this Indicment like wiſe. 


Cowworth and Throuſtout. 
How far the + a CUrit of Erroz quod coram vobis Motion was made, that 


co. 4 a Rule might be made upon the Feet in Erroz, to al. 
Man to . ſigh his Errozs within a ſhozt Day. e Caſe of Bret and Ri 


ben hie Er- den WP cited, where the Court made the ſame Rule. Acco; 
ap N ingly the Court made a Rule, th Platntiff ſhould aflign 
Time, bis Errozs within four Days. 


Nipper and Robbe = 


For a Welt of o_ one 2 the Common leas, where 

e Judgment wa ault, z. Wynn took an 

e ber tlon, that the 19zoceeding was againſt a Philazer by Btll, at 

certain, and pet the Ulrit of Cnquiry was returnable at a common 

not on QtUCN-OAy; wherers in theſe Caſes he ſald, the Returns oug 

common Re- tg be at a Day certain. Oe ſatd, in the Caſe of Silk and Hil, 

turn Vay- Paſch. 11 Geo. 1. an Exception of this Sozt was taken, and held 
not to be amendable. Lhe Court ſaid, thep would enquire 
the Pꝛadtce was in the Common Pleas; ſo this Matter ſtop? 


over. ; The 


How far a 
Writ muſt be 


m_ An ok ao oc Er... . ia ic... =. 
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The Archbiſhop of Armagh and Dr. Whaley againſt The 
King. 


Tx Matter came now befoze the Houſe of Lo2ds upon a Vide ante 
CUrit of Exroz. All the Judges, that were at that Time s, 
pꝛeſent, being Ten in Number, together with the Law⸗Lozds 

eleven Biſhops were of 12 the Judgment ſhould be af- 

firmed. But the reſt of the Lo2ds, being ſeven in Bajozity 
reverſed the Judgment. The ſingle Point went upon was, that 

the Death of O2, Drelincourt, being admitted and inſtituted into 

this Reo2y, barred the King's Turn. And thts they = 
they were — concluded from determining, notwithſtanding the 

e . 


Hatton and Hatton. 


D*; Sayer now came to diſcharge the Rule. De cited many vide ante 


Opintons in the Civil Law-CUriters, and likewiſe in Books 277+ 
of Equity to ſhew, that Erecutozs were only conſidered as 
Truſtees fo the Reſiduum. But the Court ſaid, however this 
Notion may have obtained fn Chancery, where Erecutozs have 
had a Legacy left them, yet even there it has not gone ſo far, 
where they have had none. Powever in no Caſe they (aid, would 
this Court fluffer the Eccleſiaſtical Courts to call an Erecu- 


to; to an Account fo2 the Reſiduum; and befoze the Statute of 


Diſtributions, they would not ſuffer this even in Caſe of an 
Adminiſtratoz. And that they ſaid, was one chief Dccaſion of 
the Statute, as appears by a very long Caſe at the End of 
Raymond's Repozts. Accordingly they made the Rule abſolute. 


Lewis and Bowles. 


1 . was a Pꝛoceeding by ſpecial Latitat upon a Bottom- What tall 
ree Bond fo2 300001. My. Strange moved to have an Im. de dad robe 
parlance, becauſe the Plaintiff's Writ had not the uſual Fozm 7.82% 22 
de placito quod reddat, &c. De ſaid likewiſe, that they have join. 
ed two Perſons as Defendants in this Writ, and yet they are 
upon intire different Cauſes of Adlon. And as a farther Jn- 
ducement he took Notice, the Sum in Demand was very large; 
and that the Defendant was very lately come from beyond Sea, 
ſo that he had not Time to look into his Accounts, to give an 
Anſwer to this Matter. By Way of Anſwer to theſe Patters 
the Court in the firſt Place (aid, they knew of no ſet Fozm that 
was g. ep took Notice farther, that by the anctent 
Law and Uſage of the Court, a Yan might always have joined 
ſeveral Defendants in the ſame Latitat to bzing them into Court 
tho' he ſhould declare againſt them in different Suits; and t at 
this new Saree is founded upon the old; and therefoze in this 

eſpet the Latitat was right. And to the laſt Matter bes. 

+ | 
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ſerved, there might be the moze Danger of the Dekendant's go. 
ing to Sea again, Jccowdingly refuſcd the Motion. 


2ä 


Anonymus. 


How for a M Gapper likewiſe moved foz an Imparlance; becauſe in 
Perſon ſhall the Latitat the [Platntiff had mentioned only one Battery 
not be inti- gut in the Declaration he had counted of Eleven. The Court 


roo 9.90. Läld, they would intend them one and the ſame, tho lald over 


lmpartance- pifferent Ways; and therefoze refuſed the Botion. But they 
ſaid, this was moze clear, becauſe he allowed rhe Batteries 
were laid upon one and the ſame Day. 


Anonymus. 


The Cer- TF N a Motion fo Judgment in Eſeckment the Plalntiff pꝛodu⸗ 
1 % 4 ced an Aﬀidavit, that he had deltvered a Copy of the © ecla- 
Aﬀdevie Cation to him, that was Tenant in Poſſeſſion, as he was in⸗ 
concerning kozmen and belfeved. The Court ſaſd, this was a Fai in the 
the Delivery Platitiff's own Knowledge, where the Defendant was certainly 
of « Vecla- in Poſſeſſion ; and therefoze required a poſittve Aﬀidavit. 


ration in 


FjeUtmenr. 


Mynyard and Seymour. 


Tho Timo 2 a TUrit of Erroz on a Judgment in the Court 
—_ of Marlborough, and the general Errozs aſſigned, Motion 
be required wan made fo2 Time to return the Certiorari, till the next Court, 
to wake « which would be Held on Wedneſday ; and none had pet been hold⸗ 
Rouen ina tn Ince the Certiorari went Down. The Court ſatd, this Certio- 
Certiorati. rari might well ve returned without holding a Court; and ac- 


cozdingiy refuſed the Matton. 


Lewis and Lewis: 


Vido anto 32 Matter coming on again to be argued, the Court 

221, continued clearly of their fozmer Opinion upon the firſt 
Point; but upon the Second they all were now of a different 
one. and accozdingly pronounced Judgment Nis. 


Anonymus. 


How far the R. Abney moved fo; an Jnfozmation again} ane Dr: 
Court will fo2 pzocuring a Certificate to be made of his (Ulfe's 


be 


rant an In- ; , 
ing alive, tho' ſhe was in Fa dead, in O2der to receive half 
a * a Gxche 


ormation 


beine Q Pear's Annuity __— to be due at the quer. Acco2d- 
Perſon for ingly as this was a Cheat of a Publick Nature, the Court ma 
moking®, à Ritle to ſhew Caule. And afterwards it was made abſolute. 


falſe Certi- 
2 Taylor 


licate. 


mw lA tt 4 
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Taylor 2d 


N an Aﬀton of Debt brought by an Affignee of the Reverſſon, How far che 
] the Plaintiff had omitred to ſet fozth in his Declaration, that — 
the Iſignment was made de Premiſis; and had only declared of 129% an 
an Aſſignment gencrally; to this there had been a Demurrer, of « Decta- 
and a Concilium made up, Serjeant Girdler now came, and mo- ration, un- 
ved to have Liberty to amend the Declaratton in this Refpet ; le be other 
and the other Side conſented to tt. But the Court o2dered the —— 
Rule erpzeſly to be dawn up by Conſent, and not otherwilk; 
ko; they thought it an Amendment in Subſtanre. 

8 


The King and Bryan. 


R. Reeves and Derjeant Darnel now came to ſhrew Cauſe, Vide ante 
To the Authoztttes cited, they ſatd, that thzee indeed were 295 
mentioned upon the fozmer Argument; but one and the ſame 
Caſe is reporeed in two of the Books; ſo that in Faf there 
were but two Authozities. And beſideg they obſerved, that the 
2nctpal Cafe, repozted in two of the Books could not be Law; 
02 there this J2otion ts carrted ſo far, as not to be an Offence 
indiable, tho" the Goods are attually delivered. But beſides, 
they ſatd —— that Taſe might be Law, pet there ig a Re- 
medy undoubtedly ton ; whereas in the pzeſent Caſe there 
is none. They farther took Notice, that the pzeſent Fraud that 
was carried on, was upon a Tradeſman ; and that they ſub- 
mitted it was a farther Argument in their Favour ; becanſe 
the Publick was by this Means concerned. The Chief Juice 
ſatd fo; his Part, he thought, the Caſe, which is repozted in 
thoſe two Books, could not be Law; but tho' it might not 
be Law in the general Manner, as lald down, yet till it was 
a good Authozity at leaft fo? the 1 Dptnton. And he thought 
he (atd, the Ciſe, the Countel of the other Side would have made 
of tt, was a very ſtrange one; that true indeed it x not be in⸗ 
ditable, where the Goods are received, but it ſhall, where they 
are not, Pe ſatd farther, that this being in the Caſe of a 
Tradeſman, could make no difference in Point of Law, tho 
it might make the Caſe a little _ compaſſtonate. Accozd- 
ingly the Court arreſted the Judgment, Lev. 146. | 


Anonymus, 


R. Kettleby moved fn a Complatnt detween one Allen and The Reme- 

his Clerk, that Pz. Allen might refund ſo mach of the 4 which 
Yoney, as de had received with big Clerk, as the Court ſhould „% fe 
think pzoper. But the Court ſad in theſe Caſes, the p2oper in Diputes 
Motion is to have ft referred to the Maſter, to fee what de «ring de- 


1 Paper ould be refunded; and (vo they made the ſame tween Attor- 
ule in 


er's Caſe, which accozdingly was done here. — 
Balaam 


2 1 
ener: Ol Lee een ti... ed —ͤ— oe 
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be req 


ing to Sea again. Jccodtugly refuſcd the Motion. 


Anonymus. 


. R. Gapper likewiſe moved fo: an Imparlance; becauſe in 


Perſon ſhall the Latitat the Plaintiff had mentioned only one Battery 
not be inti- hut in the Declaration he had counted of Eleven. The Cour 


ried ro" (ald, they would tntend them one and the ſame, tho' lald over 


1 nk different Mays; and therefoze refuſed the Motion. But they 
ſald, this was moze clear, becauſe he allowed rhe Batteries 
were laid upon one and the lame Day. 


Anonymus. 


The cer. IN a Motion fo Judgment in Eſeckment the Plalntiff p2odu- 
rainy requi- 1 ced an Affidavit, that he had delivered a Copy of the £ ecla- 
concerning kozmed and belfeved. The Court ſaſd, this was a Fat in the 
the Delivery laintiff's own Knowledge, where the Defendant was certainly 


of « Vecla- in Poſſeſſion ; and therefoze required a poſittve Affidavit. 


ration in 


EjeQttmenr. 


Mynyard and Seymour, 


The Timo PON u TUrit of Erroz on a Judgment in the Court 
_ of Marlborough, and the general Errozs aſſigned, Motion 
wired was made fo2 Time to return the Certiorari, till the next Court, 
to wake a WHhICh would be held on Wedneſday ; and none had pet been hold- 
Rewnina CI finice the Cerciorari went Down. The Court ſatd, this Certio- 
Certiorari. rari might well be returned without holding a Court; and ac- 


co2dingly rekuled the Matton. 


Lewis and Lewis: 


vide anto r Matter coming on again to be argued, the Court 
221. continued clearly of their fozmer Opinion upon the firſt 
Point 4 but upon the Second they all were now of a different 


one. And accozdingly pzonounced Judgment Niſi. 
Anonymus. 
| How far the R. Abney moved for an Jnfozmation againſt ane Dr: 
— fo2 pzocuring a Certificate to be made of his CUſfe's be. 


gran un 1"- ing alive, tho" ſhe was tn Fat dead, in Dzder to receive hail 
wants Q Pear's Annuity luppoſed to be due at the Exchequer. Accopd 
Perſon for ingly as this was a Theat of a Publick Nature, the Court ma 


ule to ſhew Caule. And afterwards tk was made abſolute. 
2 | Taylor 


falſe Certi- 


making a, f 
hate. 


ſerved, there might be the moze Danger of the Defendant's go. 
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Taylor ad 


N an Aﬀton of Debt brought by an Aﬀignee of the Reverſion, No for the 
] the Plaintfff had omitted to ſet fozth in his Declaration, that ©2057 will 
the Alignment was made de Premiſſis; and had only declared of nba an 
an Alignment gencrally; to this there had been a Demurrer, of « Decla- 
and a Concilium made up. Serjeant Girdler now came, and mo- ration, un- 
ved to have Liberty to amend the Declaration in this Reſpet ; abche order 
and the other Side conſented to tt. But the Court ozdered the „“ 


Rule erpzeſly to be dzawn up by Conſent, and not otherwiſe ; * 


koz they thought it an Amendment in Subſtanre. 


The King and Bryan. 


R. Reeves and Serjeant Darne! now came to ſhew Cauſe, Vide ante 
To the Authoztties cited, they ſatd, that thzee indeed were 58. 

mentioned upon the fozmer Argument; but one and the ſame 
Caſe is reporerd in two of the Books; ſo that in Faf there 
were but two Yuthozittes. And beſides they obſerved, that the 
uncipal Caſe, repozted in two of the Books could not be Law; 
02 there this Notion is carried ſo far, as not to be an Offence 
inditable, tho' the Goods are actually delivered. But beſides, 
they lald, admittin that Caſe might be Law, yet there ig a Ke⸗ 
medy undoubtedly p tion ; whereas in the pzeſent Caſe there 
is none. They farther took Notice, that the pꝛeſent Fraud that 
was carried on, was upon a Tradeſman ; and that they ſub- 
mitted it was a farther Argument in their Favour ; becanſe 
the Publick was by this Means concerned. The Chief Juftice 
ſatd fo2 his Part, he thought, the Caſe, which is repozted in 
thoſe two Books, could not be Law; but tho' it might not 
be Law in the general Manner, as lald down, yet ſtill it was 
a good Authozity at leaft fo? the pzeſent Optnton. And he thought 
he ſatd, the Liſe, the Counſel of the other Side would have made 
of it, was a very ſtrange one; that true indeed it gail not be in⸗ 
ditable, where the Goods are received, but it ſhall, where they 
are not. Pe ſatd _—_— that this being in the Caſe of a 
Tradeſman, could make no difference in Point of Law, tho" 
it might make the Caſe a little _y compaſſionate. Accozd- 
ingly the Court arreſted the Judgment, Lev. 146. 


Anonymus. 


R. Kettleby moved fn a Complatnt detween one Allen and The Reme- 
his Clerk, that z. Allen might refund ſo mach of the Ci which 
Monep, as de had recetved with his Clerk, as the Court ſhould „ ken 
think pzoper. But the Court ſafd in theſe Caſes, the pꝛoper in Diſputes 
Potion is to have it referred to the Maſter, to fee what de arifng be⸗ 
_ p2oper ſhould be Omen and (0 they made the ſame tween _ 

ule in Shaler's Caſe, which accoꝛdingiy was done here. their Clerks. 


Balaam 
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How far a 
Perſon (hell 
be allo ved to 
conclude to 
the Country. 


A A 


Balaam and Mathews. 


Fx an Aﬀton upon a J2zomiſſozy Note fo2 zol. the Defey- 
1 dant pleaded, that the Money wag lent upon a uſurious Con- 
tract, whereby it was agreed, that the Defendant ſhould pa 
45% fo2 the Ciſe of this Money fo thzee Months, and tha 
be Qhould give a Note fo2 the ſame. To this the Plaintiff 
replies, thit the Contrack was fatr and juſt abſque hoc, that he 
has agreed that he ſhould receive 45 5. — the (aid Juteteſt & 
hoc petit quod inquiratur per patriam ; to which there was a Te- 
murrer; and the Caule S the Traverſe ſhould have 
concluded with an Averment. To ſuppozt this Demurrer Mz, 
Taylor argued, that it is a general Rule in pleading, that every 
Traverſe muſt conclude with a hoc paratus; and he ſatd, there 

was no Dccaſion to pzoduce Authozity to (uppozt this. Þe took 

Notice farther, that the Replication was Wrong in another 
Reſpeft; that the Plaintiff had traverſed the Agreements 
being, that he ſhould recetve 45s. without ſaying modo & forma; 
ſo by this Means the Defendant way tied up to p2ove the par- 
ticular Sum, whereas any Sum above the ſtatuable Interef 
would have done as well foz the Defendant. To this Purpoſe 
be _— the Caſe of Coleman and Stockden, Hill. 8 Geo. 1. there 
an Atﬀtton was b ought upon a Bond foz a very great Sum 
of onry : the Octendant plcads, that 15001. art of the 
Mone as won at Gaming, the Plaintiff replies that 
that Sum of 15001], was not, and concludes to the A 
To this 1 there was a Oemurrer, and the Repll- 
cation held bad foz this very Erception. On the other Side 
QI}. Benny t(nſifſed, that this Traverſe puts the whole Matter 
in Tſſue, and whenever it does ſo, the Party may conclude to 
the Countey (02 in Fai it is a 2 Negative to the De- 
fendant's Aﬀirmative, and ſo a good Jſſue. To this Pur⸗ 
poſe he cited a Caſe out of Salk. 4 in point. And in Lut- 
wyche 1459. this is carried ſo far, as to make it a good JI. 
lue even where the Traverſe ts Special. Foz there an Aﬀton 


of Falſe Impziſonment was bzought againſt a Balliff, who 


juſified by a Warrant from the Sheriff; the Plaintiff replies, 
that the Defendant impziſoned him de injuria ſua propria abſque 
tali warranto, & hoc petit quod E o Patriam. Co this there 
was a Demurrer and = 1 e held good. To the ſecond 
Dotnt, be (atd, that the Defendant had ſet fo2th a ſpectal 

reement ; which he would have been obliged ſtrifly 


3 to ave proved upon Evidence, and conſequently the Tra- 


verſe was right in this Reſpet. CUhich Reaſon, he obſerved, 
diſtinguiſhed this Caſe from that cited on the other Side; 
= there if any Part of that Sum, above 100 l. had been pꝛo⸗ 
ved to have been won at Play upon Evidence, that Evidence 
would have maintained the Iſſue ; as bzinging the Caſe with- 
in the Statute, there being no fpecial Agreement. De then 
took an Exception to the Fozm of the Detendant's Plea, 

that the Statute of Ann. which this Aion was founded upon, 


ſays, that whoever ſhall agree to give above; per Cent. rom 
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ſuch a Day, the Contraf ſhall be void. Now the pleading 
ounht to have been, that after this Day, ſcilicet on the Dap 
mentioned in the Plea, this uſurious Contract was. To this 
JIurpoſe, he cited ſeveral Entries, and particularly out of 
1 Brown 2044 CUlhercas the Defendant has pleaded only, that 
on that particular _, it was ſo agreed. To this laſt Ob- 
ſervation nothing was fatd. To the lecond the Court was of 
Opinton the Traverſe was good. But to the firſt, the Court 
thought this Matter pꝛettp doubtful. They ſald, they could ſee 
no ſenſible Diſtinton between its being a ſpectal Traverſe and a 
eneral one. And as there are two erpzeſs 12 that 
bis pleading is 22 they did not ſee, but though the Note 
fo2 45s. fs not tra 


Holt and Ward. 


T 


could not take Advantage upon this Pꝛomiſe, and cited a 


Caſe out of Carter 233. Where it is held, that thounh there be 


Remedy in the Eccleliaſtical Courts to infoxce the Pꝛomiſe of 
Marriage on the Inkant's Part, yet that will not be a ſufficient 
Conſideration fo? the Tempozal Courts to make the P2omiſe 
obligatozy, But however, he ſaid, that might be a Matter 
moze þzoper to be argued b the Civil Lawyers, whether thetr 
Law will infozxce ſuch P2omiſes 0 not. Judge Page ſaid, that 
he doubted very much, whether their Law could tnfozce them, 


and ſald, he thought he remembzed a Caſe, where the Diſtinc⸗ 


tion was taken between Contracts per Verba de preſenti, and 
Contracts per Verba de futuro, that thoſe of the firſt 
may tnfozce, thoſe of the ſecond Sozt they cannot. If this 
was lo the Court agreed, there would be an End of the Que- 
ſtion. But if it was not, and the Eccleſiaſtical Courts would 
infoxce the one Sozt as well as the other, they all then de⸗ 
clared their Opinion to be, that here would be a good Re- 
medy, and this notwithſtanding the Authozity of the Caſe 
cited. Several Caſes however were cited by M1, Strange, 
and particularly out of 1 Mod. 25. and 1 Sid. 32. to ſhew, that in 
eneral, Infants may take Advantage of Contra#s made with 
them: but To _— 2 them this general Anſwer, 
that they are all, where the Conſideration is executed. Th 


4 Q Sweet- 


Sozt they 


erſed, the Concluſion to the Country might 
be right. Þowever this Matter ſtood — y migy Vide poſt 


HIS Matter now came on upon a Demurrer to the Jleq Vide ane SE 
of Infancy. Derjeant Chappel argued, that the Plaintiff 277+ | 


is; ao( . 
Matter was acco2dingly ozdered to be ſpoke to again. 4 % 2 C12. 
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Sweetapple and Goodfellow. 
Pꝛoteedings agatnſt Bail 


How far a 


N Rule to ſhew Canſe 
dr ne ou: I ſhould not be Win befng taken out againſt 
a Copias a- 5050 i, and Non eſt inventus returned after CUrit of Er⸗ 
goin the 8 , My. Kettleby ſald, that he — a Caplas 
Principal 13 be taken out fog this particular Purpoſe, detaule t 
ading « "Bll cannot be charged wi ut it; and he obſerbed, that t 
Vir of Br zoceedings againſt The Baff is a Suit ntirely different bow 
to chargothe fo pri Ss againft the Pzincipal. De ſaid it was con- 
Bail, antlv p2afﬀffed to proceed in ſich collateral Acton, notwith 


ſtandi ne — Injunckton to ffay Pꝛoceedings in the onginal One; 
and he 111 aht a (Writ of Erro2 did not differ in this Re ef: 
The Chtef Juſtice owned, that he thought there was a Caſe 
about 4 Ann. tn this Court, the Name of it was Perkins and 
Woolaſton, where a Motion of this Sozt was made; and yet 


—1 Nn dach [held to be regular. Þowever becauſe he could 
ot think ſuch N could de maintained foz Law, he 9- 
bees with the Reft of the Court, that the Rule (ould be made 


abſolute; which accopdingly was ſo done. 


Everard and Needen. 


How far the N a Uirit of Erroz out of the Common Pleas, Mt. Stra 
—_— | moved ta amend their Declaration, there being a enera 
Amendment Memorandum, and pet the Cauſe of A aber appeartng 
after a Wric aroſe after the Term began. The Terms upon wh whic : 
of Error. made Motion were, that if the Platnriff in Exec) ot d 
upon this not proceed, they might yay htm Coffg 
P ecd, They might not. Ind theſe EErng, 11 D- ave — 
owed in q fozmer Caſe, which the Court granted; but ſald, 
there mu? be a Bill fiked to warrant the Amendment. 


Short and _—_ 


1 Tan Platntfff's Wirtt of Execution 
156. and a Rule made fo2 Reffftutton, the 
Defendant Reſtitution in purſuanee 2 "x rut þ uf 18 
Defenvant wolte not then 1＋ & - tt, and tpv 
| tiff took ont a new Wirtt o Ereettion, > _ | 4 
, made acco2dingly. 
| Rule to ſhew Jute ko; an Attachment, but upon the Mat⸗ 
ter thus a 1 to be only a Contrivance of the Obkenbant 
to defeat the Plaintiff of having a quiet PoſſeMon, the Court 


dilcharged the Rule with Coſts, 


4 
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Tulley 


However the Beiendänt 5. dab obtained a 
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Statute of Limitations. The Platntiff repſſcs that within t 
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Tulley and Sparks. 
HIS Matter now came on to be argued again. The vide ante 


Form of the Judgment as entred upon Recozd tas, 110 
Ideo conſideratum eſt, quod querens recuperet debitum predi&', necnon os fie 4 
viginti & duas * quas 1 — — bw debiti pr®- judgment 
diet quam pro cuſtagiis nunc hic adjudicat”, e Amendment pꝛaped may be «- 
was, that the Wows ex aſſenſu ech ight Ve funkrked mended, 
between the Mozdg nunc hic and adjudicat', The Chtef Jufft 
now, as well as Judge Reynolds upon the fozmer Argumen 
declared, they thought the Defendant could not take Advan- 
tage of this Erroz, and 2 that the Amendment was un⸗ 

n ceſſarxy; but however the who e Court now in general agreed 
that the Amendment ſhould be ave, ahd gave Rule acco2d- 


ingly. 


The King and Herle. 


OTION was made fo2 an Attachment n a Pꝛoſe. Howfar Coſts 

cuto2 fo: Non-papment of Coſts foz trot going on to all de paid 
Trial to an Crecuto2 of a Perion tndiXed, in puffuante_of q % Exec»: 
Rule made, when the 2 indicted was living, The Court 
ſald, they could not yet grant that Motion, becauſe none has 
been befoze made on Wehalk of the Executoz; however the made 
a Rule upon the Pꝛoſecutoz to ſhew Cauſe, why he ſhot(ld not 
pay the nes nd then, they (aid, they muſt ſee the Pꝛobate 

e Mill. 


Wilcox and Huggins. 


* an Adlon upon a Pzomtfſop Note, bzought by the Plain- How far the 


tiff as Executoz of an Erecutrir, the Defen pleaded o — of 


6 Pears, vis. fn Trin. 11 Geo. r. the Executrix took out a Latitar, b Yarn of 


upon which a Non miſit breve wag entred, and Continuances made che Limits: 
till her Death, which was in 1725. and that afterwards ſome tioo. 
Time in this la Pea he himſelf took out another Lacitar. 

h 


To this the Defendant vemurrs generally. Pz. Reeyes now 
endeavoured to ſuppozt the Plaintiff's % pe ſatd 

ſhould ſubmit it, that whenever a Perfon enters an Aﬀton 
within the Time p20vided by the Statute of Limitations, that 
of itſelf pzevents the Effet of the Statute at all Timeg ak. 
ter. And in the Argument of the Cate of Kinſay and 5 ward, 
Lutwyche 256. Lod Chief Jufſffce Treby was of that pinton. 
be latd beſides, that the firſt Exccuto? could not have con- 
tinued this Dutt farther by Journeys Accounts ; becauſe that 
will not lie, where there is only one Plaintiff and one Defen- 
dant, and the Death of the Party abates it. So that, he ſatd, 
unleſs what has been done be allowed to be ſuffictent, the Plain- 
tiff muſt loſe a juſt Debt, and that merely by the Act ot 3 


„ 2. 
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De then took Notice farther, that whenever a Man's ſelk tg 
p20vided fo2 out of the Statute, it is a gencral Rule, his 
Erecuto? muſt be ſo too. To which purpoſe he applied the 
Caſe of Hemmings and Holiday, Paſch. 2 Geo. 1. There a Man 
was beyond Sea at the Time of the Piomiſe made him, 
and died bevond Sea; beld by the Court, that the Trecutoz 
was not confined to any Time in banging the Aäton. The 
Chief Juſtice allowed that Caſe, and (ald, the Caſe of Fineg 
gors upon the lame Reaſon, But he ſatd, the Judgment in the 

aſe of Kinſay and Hayward befoze cited was reverſed in this 
Court, that reverſal affirmed in Parltament ; which reverſal 
| de took to be diretly the p2efent Caſe. However this Matter 

Vide poſt Wag 02vcred to be ſpoke to again. 


Loyd and Baldinſton. 


What ſhall . an A#ton upon ſeveral Pꝛomiles the Defendant pleadg, 

= 83 he was in Cuſtody December 29, 1728, and lo would take 

continuance ADVantacce of the late At of Jndemnity. The Platntiff re- 

in Pleading. plit s, that after the 29th of December 1708. ſupradit, he had 

eſcaped toz thirty Days, and ſo would bing the Defendant 

within the Erception in the Statute. Upon this here is'a 

general ©Cemurrer, And Erceptton now taken that there was 

a Diſcontinuance, which might be taken Advantage of in this 

anner, notwithſtanding the Statute koz the Amendment of 

the Law. But the Court thought, that the (Wo2d ſupradict 

might be well referred to the 29th of December, and lo the 1708 
ſurplulage. 85 


Darbey and Reydock. 


what ſhall IN. Debt upon a Bail Bond, the Plaintiff declares that a 


— gee he zoceſs iſſued out of the Palace Court, and that b 
Roa Dela. Clertue of it the Defendant was arreſted tn Welt' ; upon whit 
ration in an the Defendant gave this Bond fo2 his Deliverance. The De⸗ 
Adion upon fendant plcads the Statute of 23 Hen. 6. and ſhews many parti. 
« Bail-Bond. cuy{args in which the Bond is void by QUirtte of tt. Upon 
this the Plaintiff demurs generally. M2. Benny now took an 
Erceptton to the Declaration, that Weſt' does not appear to be 
within the Turisdt#ton of the Palace-Court, and of Conſe 
quence this Bond cannot be taken to be Upon that Statute, 
but at Common Law; and therefoze the Plea was not good. 
To ſuppo2t this Crception he cited Dyer 120. Lutw. 680, Che 
Court (ſeemed to think there was a good deal of CUeight in it; 
and therefoze gave Judgment fo2 the Defendant unleis Cauſe 


the ſccond Dap of the next Term. 1 Cro. 309. 


\ 
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Dutton and Staples. 


I an Acton upon ſeveral Pꝛomiſes, the Plaintiff declared What wal 
in one Count foz 5001. due on a Promilozp Note; and the de is to bo 
Defendant pleaded 497 |. 108. given in Sattsfadion, which Ob 
PRs accepted. The Plaintiff replies, and traverſes that ich Satis 
e received this leſs Sum in DSatigfa#flon. To which the Gion. 
Defendant demurs. The Exception taken by M1. Acherley 
was, that this Traverſe was not good, (naſmuch as the De- 
fendant's Plea was not the giving a collateral Thing in Sa- 
tisfation, but a leſs Sum tn diſcharge of a greater, It this 
had been a collateral Matter, he (aid, he ſhould have admitted, 
that the Plaintiff has it in his Eletton to traverſe either the 
giving 0} recerhing in Satiskacktion; and ſo far is the Authozity 
of t aſe in Salk. 625. but he ſubmitted it, that Caſe goes no 
farther. The Court however thought there was no reaſonable 
Diſtincktion between the Caſes. And yin Chief Juſtice ſaid be- 
ſides, that he thought the Plea {tſelf il in Dubſtance; becauſe 
in general a leſs Sum cannot be pleaded in Satisfation of a 
greater. The Defendant's Counſel tho' to this ſatd, that in 
Aſſumpfit only Damages were recoverable; and theretoze this 
Yaſs. However Judgment was Given {01 the Plant, Net 

P a iſi 
before the End of the Term. | 22 i 


The King and Clendon. 


* an Indickment fo2 an Teuer and Battery committed upon How far git. 
Two, Pz. Fazakerly moved in Arreſt of Judgment, that here ſerent Offen- 
ought to have been ſeveral Indicments, as well as in lch ——_—_ 

Caſe there muſt have been inp Aﬀtons, The Court ac „ ingig. 
anne a Rule to ſhew Cauſe; and mont. 


Smith and Horner. 


Rule had been obtained by the Plaintiff in Erro; to quaſh How far the 

his own CUrit of Erroz, which mas taken aut in the —_ 

Name of himſelf and another, who were Co Defendauts, in the r Een, 
onginal Aﬀtton upon an Affidavit, that the other Dekendant died 
befoze Cerdif, Br. Reeves moved now to diſcharge this Rule. 
And in the firſt Place, he ſald, that he never knew CUrits of 
Erroz quaſhed, but fo; Erro2s appearing on the Face of them. 
But the p2eſent CUrit of Erroz is right upon the Face of it; 
and yet the Plaintiff in Erro2 would quaſh his own TUrit fo2 
Matter dehors, and fo2 ſuch Matter too, which no Body but 
_ ought to ſuffer ko; being miſtaken in. But belides, 
e lald, the Party is eſtopped K* his own TUrit of „ 
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taking this Orception; fo2 by ſutng out the CUrit of Erro2 in 
the other's Name as well as his own, he has by that Ad 
averred upou Reco2d, that the other was altve at that Time, 
e took Notice farther, that = was now a whole Pear, 
nce the 9 out this Crit, the Plaintiff in Erro2 could 
not all this Time be duven to __ his Crro2s, and a Rule 
actually given to Non pros' him, if he did not aſſign by ſuch 
na Day; which Rule could not be obtained, till after Default 
made upon two Scire Facias's; and pet after this Delay, the 
Plaintiff now comes to obtain a Favour of the Court, 951. 
azakerly on the other Side (atd, that Inſtances might be p20- 
duced of the Court's quathing Cirits of Erro, fo2 Errozs 
not appearing upon the Face of them; to this Purpoſe he cited 
the Caſe of Talloway and Dakey. There were ſeveral Plaintiffs 
in Erro, the one died befoze Aſſignment of Errozs; in which 
Caſe the Crit was held to be abated, and the Court quaſhed 
it, De ſatd farther, that the Platnttff in Erro2 had but of late 
diſcovered this Miſtake, and if the Court would not quaſh 
this {Urit, and by that Means give the Party Liberty to 
take out a new One, there was no Way left fo2 taking Ad- 
vantage of the Erro2 in the Judgment. The Court ſad, if 
there wag no other Way of the e in Erro2 taking 
Advantage of this Miſtake in the Judgment, they would 
not help him out in this. But they (aſd there was, and 
—_ [they thought the CUrit was pzoperly o2dered to 
quaſhed. | 


The King and Herle. 


M* Filmer now came to ſhew Cauſe, and ſaid, that the Exe⸗ 
cuto2 had no Right to theſe Cofts, becauſe they were not 
tared in the Life of the Teſtatoz, Pe ſaſd, it was a ſettled 
Rule on the Civil Side of the Court, that an Executoz ſhould 
not have Coſts owing to the Teſtatoz, unleſs they were taxed in 
the Teſtatoz's Life-time ; and he lubmitted it, there was equal 

eaſon, this ſhould be the Pꝛadice on the Crown Side. P.. 
Fazakerly would have diſtinguiſhed theſe two Caſes, by ſaying 
in the one Coſts is Part of the Judgment, not in the other. 
Che Court ſatd, this was the undoubted P}afice on the Civil 
Side, and they did not ſee, but there was as much Reaſon, it 

uld be ſo on the Crown Side, but enlarged the Rule, becauſe 
t e Paſter of the Crown Side was not in Court, 3 Mod. 26 
3 Lev. 275. 
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. Metſcoffen and Gunner. 

, 

* R. Draper moved fo; Leave of the Caurt to „ben « 

le M ſon with an Aﬀton, who was in Cuſtody A + q = Perſon is in 
1 der on the Black Aft, but under a Repzxteve, The Court ſaid, Suech for 
it if the Party had been only in Cuſtody, upon a bare Indlament' 2 Pele. 
he a Judge might grant ſuch Motion at his Chamber. But on bow fie the 
1. the other Hand, they ſaid, if this had been in Caſe of a com- Court will 
0s mon Attatnder of Felony, they ſhould have thou ht even this * allow 
's Court could not grant the Motion; becauſe if they ſhould, it 2.2 2* 
en would be an Eſcape in the Sheriff to tranſpozt him. Þow- — 
fs ever in the pzeſent Caſe the Chief Juſtice ſafd, he ll did not 

ch know, but this | might be p2oper, becauſe the Black Ad 

ed has ſaved the Goods to the Party; and fo2 that Reaſon he 
ee be al pore iO i 

| 

ta tion. 3 Cro. 214. e any Rule upon this 490. 
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Bickley and Bickley. 


R. Draper moved to ſet aſide a Uerdi# fo2 a Uartance 
between the Copy of the Tſſue, and the Declaration 


How far the 
_ on 
yt gn delivered, there being no Dekence made at the Trial, 


ates The Aﬀ#ton was a Quantum meruit fo2 board, and the 
between the Clartance inſiſted upon was, that in the Iſſue it was ſald, that 
Record of the Money was not paid; in the Declaration, that it was paid. 
the Nik p But the Court ſaid, that they refuſed this ſame Motton laſt 
prive, «nd Term; becauſe the Cartance was, between the Declaration and 
the 10,7 ** the Tſue, and not the Niſi prius Roll and the Jſſue. The Chief 
Juſtice ſatd, he took the Reaſon fo2 this Oiſtinckton to be; that 
the Party had watved this Benefit of a Uartance by ac- 
cepting of the Copy of the June. The Cafe here referred to, 
was the Caſe of Bradford and More; the Clariance there was, 
-= in the Declaration it was laid, & prædictus Henricus, but in 
the Copy of the Iſſue it was lald, & Henricus IN M1. 
Marſh in that Caſe obtained a Rule to _=_ auſe, why the 
Cerdi# (ſhould not be ſet aſide, though the Court inclined a- 
— bim; and when Py. Kettleby came to diſcharge the Rule 
e mentioned, the Caſe of Comes and Lo2d Tankerville, fn Point, 
agatnſt BP). Marſh; and upon that the Motion was there watved 
upon a Pꝛiapoſal. However tn the pꝛeſent Caſe fo2 another Req- 
ſon the Court made a Rule to ſhew Cauſe. 


Dutton and his Wife againſt Staples. 


What ſhall * an Acton upon a pzomiſſoz Note, Mz. Acherley moved in 
bo « good Arreſt of Judgment, that the Plaintiff had declared upon 
Declaration the Statute of 3 Ann. c. 9. which pzovides, that a Man ſhall 
within Have the lame Remedy upon a pzomt op Note, as upon a Bill 
3 Ano, e. 9. Of Exchange, and therekoze he ought to Declare in the lame 
Manner upon both. Now in Actions upon Btits of Exchange 
it hag been determined, that it is not enough, barely to let 
fozth, that a Bill of Exchange was dzawn, but the Party ought 


to conclude, & fic indebitatus exiſtens ſuper ſe aſſumpſit; ſo as to 
1 alledge 
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alledge an erpzeſs Pꝛomiſe. And fo2 the ſame Reaſon he urged, 
that it is not enough fo2 the Plaintiff to ſet fo2th here, that the 
Defendant fecit notam promiſſoriam ; but he ought to go on and 
make the ſame Concluſion, as is afozementtoned, otherwiſe he 
ſaid, the Iſſue could only be Non fecit notam promiſſoriam; and 
not, Non Aſſumpſit, as the conſtant Method in theſe Caſes is. 
Now in the pzeſent Declaration; he ſafd, this Concluſion is 
wholly omitted. M2. Lee on the other Side anſwered, that this 
very Exception was ervzeſly over-ryled in the Caſe of Conyers 
and Lowther. And the Court were of the ſame Dptnion. Judge 
Page ſaid, that this Matter has been doubted even in the Caſe 
of a Bill o 414 though now it is ſettled; but the Rea- 
ſon fo2 that he took to be, that a Bill of Exchange ts only an 
Order upon a third Perſon to pays and no expzeſs Pꝛomiſe at 
all; whereas in the pzeſent Cafe there is. 


Metſcoffen and Gunner. 


M* Wheete now moved this Matter again. be ſald, the Vide ante 
Defendant lay in Cuſtody under a Repzteve, upon Condi: 33% 


tice in the firſt Place, that if this Wotton ſhould be granted, 
and the Sher! trantpozt him notwithſtanding, he would not be 
anſwerable in an Action foz an Eſcape. But ik there was any 
Doubt about this Point, the Plaintiff, he (aid, was 2 
enter into a Rule not to charge the Defendant's Perſon. The 
Chief Juſtice ſaid, it was his Opinion, he would be anſwerable 
1 the Eſcape; and the entring into ſuch a Rule would not be 
a legal Bar to the Charging the Defendant's Perſon. How- 
ever the Court thought proper to make a Rule to ſhew Cauſe, 
why = Defendant ſhould not be ſerved with a Copy of a Uirit ; 
an 

berty to file common Bail to2 him. 


tion he would Place, himſelf to be tranſpozted, De took No- 


Cole and Buckland. 


M* Filmer moved to ſtop Pioceedings againſt the Bail in How far 


the oziginal Aﬀton after Notice of a Crit of Erro2 al- = — 
— 
ga inſt Bail 

after a Writ 


lowed, upon entring into the Rule, that was made in = aſe 
of Archur and Myoner. Mz. Birch objected, that this Motion was 
now too late; becauſe the ſccond Scire facias was returnable laſt 


en upon his not filing Ball, the Platntiff ſhould have Lf- vide pot 


x 


Day in Eaſter Term; and thereſoze as the Bail had certainly of Error is 
been too late to ſurrender the Puncipal in diſcharge of them- brought. 


(elves, in Caſe there had been no Writ of CEN 3 e thought, 
that there was equal Reaſon, that the Bail ſhould now be too 
late to come fo2 this other Favour, when there is a CUrit of 
Crroz I ntent of this Rule of Arthur and Myonet ſcems 
only to give the Bail a Power to have the Proceedings agatuſt 
them ſtayed; as the Puncipal has a Power to tap Poceevings 
agatuſt himfrlf. upon the Batl's entring into a Rule to do that 
upon the Afﬀirmance of the Judgment, which at the Time of 
the Wotton by the Rules of the Court they had a Right then 
X „ 


»„— 
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342. 
Vide poſt 


Vide ante 
310. 


Vide ante 


34 4+ 


to do, which 10 ſurrendzing the Puncwal. Yi Filmer ſad, that | 


in the Caſe of — 4 and Snowden, this Motion was indeed 
refuſcd rfter Judgment againſt the Batl; buf he took the Senſe 
of the Court at that Time to have been, that this Motton was 
2oper at any Sime befoze. And upon that the Court made a 
ule to ſhew Cauſe. 


The King and Charleſworth, 


12 was an Infomation foz Fozgery of a Judgment; and 
the Judgment wag let aut to Have been gtven in Eafter 
Term; whereas upon the Face of it, it appeared to have been 
mven in Hiftery, and docketted in Eaſter Term. Upon which 
Mi. Lacy moved, that the Info2matton might be amended in 
this Reſpect, though the Cauſe was to come on to Trial this 
Afternoon. In the Caſe of Ide 2 Payne about four Years 
ago, fo2 P2inting the True Briton, he remembzed a Motſon of 
this Sozt was made juſt betaze the Cauſe came on to Trial 
and there the Miſtake was in certain Clartances, that were made 
in ſetting out the Libel. The Court ſain, that ſmall Amend- 
ments, fot in Subſtance, they have known frequently, made 
un befoze a Caufe comes on; ſo the ſame bas been done at a 
udge's Chamber in Uacation, but in the pzeſent Caſe they ſaid 
the Amendment would be in Subſtance; altering the Gift of the 

nfozmatton; and therefoze they thought it could hardly be 
done. Þowever, upon M}. Maſterman's ſaying the Pꝛecedents 
of Amendments of this Sozt were very rong, they made a 
Rule to ſhew Cauſe. And becauſe the Trial wag to come on this 
Afternoon, and the other Side would not conſent to put tt off 
the Chief Juſtice fat ag a Judge of Niſi prius as ſaon as 
Care Way. up; and adjourned that Court tmmedtately to an 
other 6 


Balaam and Matthews. 


HIS Matter now came on again. And the Court were full 
of Dpinlon, that the Concluſion to the Cotintry was 
wzong þ becauſe the Traverſe Pi an Inducement to it, They 


ſaid, there were two (Unyps of leading, either to deny Directly 
what the other has ſaid, and then conclude to the Country; 0? 
to give ſome colourable Fnducement to the Dental, and 
conclude with an Averment. The Chef Juſtice ſatd, this was 
a general Punciple in Pleading, unleſs where 94 t 
[tes De injuria ſua propria, abſque tali cauſa; an ealon fot 
that Exception 18, that there bye Pleading is hnown to amount 
ta the Gencral Aue. Foz wh | Reaſon, he ſaid, this Excer⸗ 
tion does not hold even in the Caſe of a De injuria ſua propris, 
where the Traverſe is particular, as Abſque tali Warranto. 
accozviugly (un P2oof of this general Rule of Pteading ; Tudge 
Page cited two Pieredents, one in Raſta! 689. the other in Lider 
placirandi 156. where a Pleadiug ig of a uſurtous Contraft, and 
the Repltention denies it with an Ynducement; yet the Conciii 
” g | 


9 
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ſion is to the Country. However the Exception to the Defen- 
dant's Plea was now moze fully ſet out than it was befoze; and 
the Reaſon given, why the Setting out the Agreement as of 
ſuch a Day, without ſaping poſt confeRionem Statut', was bad 
was, hecanſe the Party might vary the Date of the Agreement 
in Evidence, and might upon this Tue pzove ſuch Agreemen 
defoze the Statute. But the Anſwer to this Extepkion was 
wen by M. Fazakerly ; that though the Court would allow 
arty upon Evidence to vary from the Date of the Agreemen 
= they would not allow him to vary ſo far, as to give in Evt: 
ence an Agreement befoze the Statute; and the Time when 
this Statute commenced the Court are bound to take Notice 
en of, becauſe it is a general One. This Obſervation was allowed 
< fo! an Anſwer; and upon that the Plaintiff moved to dfſcon- 

tinue, and that without Coſts, becauſe ſhe was an Adminiſtra⸗ 
is trix, which the Court allowed; though Mz. Fazakerly urged, 
rs tl * _ an Udminiſtratrtr comes fox a Favour ſhe ſhall pay 

oſts. 


an 


3c er 


Tully and Sparks. 


M* Harper now pꝛoduted the Recom removed up into the Ex. Vide ancs 
chequer-Chumber, and moved that tt might be amended by 3*” 
the Roll of this Court, thar had been befoze amended; whi 
Court granted. And rhe Chtef Juſtice (atv, that the Roll 
of this Court could not be carried into the Exchequer, to have 
hav the Amendment made there. 


Bickley and Bickley. 


HE Caufe, upon whtch the foxzmer Rule was abtained, wag, Vide ante 

that the Damages were erce\lve. Ebe Deng 13 
were zoo l. 100 l per Annum ko; ther Pears, only 92 bare dg- 
ing and Otet koz htinlelf without a Servant. * nee 
indeed did ſwear the Platnttff deter ved as much; but they we 
only the Plaim Scrvantes ; 


* 
and therefozxe not ſo pꝛoper 
Zubges. And upon this 7. 1. ule 


ee 10 moved, that the 
imghe be abſolnte. H:. Marſh on the other Side odſecken, that the 
Qerntit was 


eraftty acco2ving to Evidence; that the Defendant 

offered no Evivence fo leffen the Damages recs ts nd there- 
foze the p2eſent Potton wag irregular. Ve ths 
Defendant had att talfy pretrtred a Bill in quſty fo be relleven 
againſt this Lierdift; and that was another Reaſon, why this 
vurt would do nothing tu it, The Chief Juſtice ſatd, if there 
had been a ſpecial Agreement the Servants would have been 
oper Evidence of that; but he did not t 22 ſo fit 
gurt granted & 


udges in the pꝛefent Cake. Accozdingly the 
nw Cxial. | 


Wright 
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How far « 
Perſon ſhall 
be intitled 
to an Im- 
parlance. 


After what 
Length of 
Time bail 
may be «l- 
lowed to ſur. 
render the 
Principal, 
What ſhall 
be « good 
Scire facian 
againſt Bail. 


Vide ante 
342. 


Wright and York. 


O Rule to ſhew Cauſe, why a Judgment ſhould not be ſet 
aſide, that was ſigned upon the new Rule relating to Caſes, 
where the Cauſe of Acton is ſet out in the Crit, The Exception 
taken was, __- the CUrit was in the Detinet only; but the De- 
claratton in the Debet and Detinet; aud therekoze Ay Rules of 
the Court they were intitled to an Imparlance. But it was ob. 
jc#cd by the other Side, that the Defendant had demanded Oyer; 
and thereby had waived the Benefit of an Imparlance. — 4 
the Court laid, they knew of no ſuch Rule; and accozdingly ſet 
the Judgment aſide. | 


Bland and Perry. 


M* Harvey moved, that Pꝛoceedings upon a Scire facias 
againſt Ball might be ſtayed, upon an Affidavit, that the 
Vall were ſerved with the Scire facias but the Day befoze it was 
returnable, and they ſurrendzed the Punctpal the Day after the 
Return. But 951. Scrange ON the other Side anſwered, that 
the Writ was left in the Office four Days; and upon two Nihils 
no other Notice is requiſite; but upon Judgment's being 
againſt the P2tincipal, rhe Ball are bound to ſearch. The 

ourt thought this ]Pzaﬀtce hard; and upon that they inquired 
of the Maſter, whether (t was conſtantly obſerved. The Maſter 
repozted, that it was; and ſaid, that fozmerlp this uſed to be 
moze hard upon the Vail; fo2 upon two Nihils returned, the firſt 
and ſecond Scire facias uſed to be taken out both to ether ; and 
there was no certain Time fo? either's Lying in the Dffice. But 
now, he ſaid, this is otherwiſe; and beſides, as nigh as can be, 
there muſt be the ſame Time fo2 the Return of the one Scire ſa- 
cias ad the other; the one muſt be ſeven the other eight Days, 
and not one Four and the other Eleven. The Court however 
declared, that this Pꝛadtice might be dangerous; and ſatd, it 
was harder, than whcre two Nihils are returned; fo? there the 
Party has dis Remedy againſt the Sheriff; but here the Sheriff 
may erecute dis Writ on the Day of the Return. They obſer- 
ved farther, that this was moze hard in this Court; becauſe the 
Scire facias's can only go to the Sheriffs of Middleſex, let the Cauſe 
of Afton ariſe in any County; but in the Common Pleas they go 
— he -- of the pzoper one, Accozdingly the ÞP2oceedings 

er „ | 


The King and Charleſworth, 


8 Girdler now came to ſhew Cauſe. But upon the Au- 
thozity of the Caſe tn ; Lev. 347. the Court made the Rule 
abſolute; and that without Liberty to plead de novo, o2 gt- 
ving Coſts, as the Pꝛolecutrix ſued in forma Pauperis. The Coun» 
ſel yowever inſiſted, that then ſhe ſhould be diſpaupered ; and 
Ifſkewiſe that an Aﬀidavit ought to be made, that this Fault was 

2 itium 


— — 
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Vitium clerici. The Court ſaid, that where indeed a Pauper 
countermands Notice of Trial, 02 is Euilty of ſuch other De⸗ 
lay, theſe have been Inſtances of his _ diſpauper'd ; but the 
—— Miſtake was only an ozdinary Fault. And as to the 
ffidavit, the Rule in the Caſe of The King and Symonds, 
ing out the Date of an at of Parliament, and oe dich Perm 
ng n ment; and no ſuch Ter 
as theſe were requtred. a 297 


The King and Lewis 


Tx Defendant had obtained a Rule about a Pear ago fo Vide 166. 
a Mandamus, to be Direited to certain Juſtices of Peace, 

to take his Recogniſance upon Articles of the Peace being 

ſwo2n againſt him, having at that Time p20duced an Affidavit 

of his being very weak and infirm. M2. Strange moved now, 

that the Recogniſance might be diſcharged, without making his 

erſonal Appearance upon a line Affidavit with the fozmer. And 

his Motion was allowed. 


Cole and Buckland. 


12 Matter coming on again, the Court were of = Vide 341. 
nion the Ball were too late fo2 this Motion after the 
Return of the ſecond Scire facias. They ſaid, in the Caſe of 
Aldridge and Snowden, Lo2D Chief Juſtice Prat was indeed of 
Optnton, that the Bail might come at any Time oy 82 
ment; but the thzee other Juges at that Time differed with heim 
in Opimon. However MP2. Birch ſatd, that upon the Ball g gl⸗ 
ving Judgment in the Selre facias, he was willing to conſent, 
that the Execution ſhould be ftaid, till the Writ of Erroz was 
determined. And accozdingly thoſe Terms were agreed to. 


Anonymus. 


M* Reeves came to ſhew Cauſe, why an Inkozmation in the How far the 


Nature of a Quo Warranto ſhaul go againſt a Per- Court will 
ſon fo exerciſing the Office of Bztdge-Baſter in the Bozough 1% anten 
of Bridgenorth. There was a' Dap appointed by the 7 1— 
fo? the Eleſkion of this Officer; and by ohe onſtitution he « Quo-war- 
was to hold this Office fo: four Pears. Cpon the Face of r«oco, in or- 
the Affidavits, on which the Rule wag founded, the Populace b , 
had choſe this Fuer without any Colour of Authozity. And {#9 Pen, 
upon that the Court ſaid, that tho this Perſon wag Officer de Elodion. 
Facto, ye Cozpozation might have went to a 2 Election the 
nert Charter-Oay, without applying to this Court to remove 
bim. Indeed where an Officer has continued fo2 ſeveral Pears, 
they allowed this to be otherwiſe. But as the pꝛeſent Cale was, 
they diſcharged the Rule. | 


47 The 
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The King and Whych. 


How far an ] X, an Infomation againſt two Perſons fox a Pisdemeanour 
of « Quaker 1 an Affirmation of a Quaker was offered to be read, Bu 


fall not be the Court obſerved, that the Affirmation of ſuch Perſon is ne- 
Evi- ver allowed in Evidence in a criminal Profecution aid there⸗ 
nee npon foze refuſed its being read in this Cale. 


an Informa- 
1011, 


The King and Taylor. 


How far the N Rule to ſhew Cauſe, why an 1 ould not go 

Court vill opainſt the Defendant, the Chief Matter of Complaint 

Infyrmatioa againſt him was, fo2 that -T7 Complaint =y made to him, 

agu inſt the NS d Tuſtice of Peace, tha a certain Jerſon ad ſtole ome 

Juſtic of Bonds belonging to another as Adminiſtratrix, he committed 

_ him; whereas it is known Law, that this was not Felony 
till the late Ack of Parliament; and this Offence was befoze 
that Ad. Foz which IKcaſon it was ſatd, this Commitment was 
ens illegal. The Court however refuſed to make the Rule 
abſolute, tho' they ſatd, this was certainly a great Misde⸗ 
meanour in the Juſtice, 


Anonymus. 


How far a A Perſon came and hired * 21 of another by the Name 
Plaintifl of John Coke; and in an Atton bzought fo2 the Money a- 
ſhall be al- gainſt htm. by the Name of John Coke, he 1 quod Ed wardus 
— axwell qui arreſtat' fuit per Nomen Johannis Coke non Aſſumpſit. 
getunten. CIPON whlch Serjeant Darnel moved, that the Plaintiff might have 
ding « Plea Liberty to ſtrtke out the Mame Edward Maxwell, and enter the Plea 
ie put in to qg the General Jſſue. Judge Page and Judge Probyn were onl 
bis Aion. in Court. And Judge Page ſatd, that he thought the Plaint 


might ſign Judgment; but refuſed to grant the Motion. 


| Smith and Capt. 


How far the MN Motion to put off a Trial fo2 a material Witneſs being 


t off a 
ſatd, that this might be proved by Parity of Hands. The 
Teal, by, Chief uſtice Dented it, becauſe the —' of 1 Bees muſt 
tho Abſence be P2OveD ; and upon that Py. Bootle ſafd, it was only an 02 
— Wir Ddinary COriting. But the Court ſaid, it was all the ſame; 
—_ and upon this the Potion was granted. 


| Court will "tar Sea, who was Citneſs to a Deed, M2. Bootle, jun. 
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The King and Stoughton. 


N an Indläment fo2 ſtopping up a Cay, an Exception was What mall 


taken to it fo; Ancertainty, in that the Defendant was char- }* 
ed quod unam ſepem levavit vel levari cauſavit; and that he contt- , 


Sled the Nuſance fo2 ſeveral Months. The Caſe of The Kin 


of The King and Brereton, Mich. 11 Geo. 1. where libellum ſeripſit 
ſeu ſcribi cauſavit was held bad. The Chief Juſtice ſatd, that he 
remembered that Caſe was argued fully ; but did not know, 
that ever final Judgment was given; and was afratd, if that 
ſhould be allowed, many Judgments would be reverſed. Þow- 
ever M2. Maſterman fatd, the Fo2m of theſe Indikments is only 
quod libellum ſcripſit & ſeribi cauſavit, and not aut. And M Fazakerly 
laid, that he remembered the pzonouncing final Judgment in that 
Caſe. The Counſel of the other Side tho' endeavoured to 
lupply the Defeit in this Part of the Indicment, by another 
Part of it; where the Nuſance is lald to be confinued. And 
cited the Caſe of The King and Ward, where, he ſaid, the De- 


fendant was charged in one Part of the Jndi#ment with kozging 


a Receipt, in the other with publiſhing it; the Fozgery was lald 
imperfefly ; but yet the Court held, he might be convited fox 
the Publication. The Court ſaid, they did not think, theſe 
Caſes were alike; becauſe there the Fozgerp and Publication 
were lald as diſtin Fans in different Parts of the Indick⸗ 
ment; but here one Fact is laid only as a Continuance of the 
other in the ſame Part of it. Þowever this Batter was ozdered 


to ſtand over. 


Mills and King. 


be « good 

dict ment 
r ſtopping 
of a High- 


and Stocker, 5 Mod. 137. was cited in ay likewiſe that way. 


K an Acton brought by the Plaintiff as Allgnee of a Ball- What hall 


Bond, the Defendant pleaded a frivolous Plea; and upon 
that there was a Oemurrer. M2. Agar now took an Erception 
to the Declaration, that the Plafnt! 


upon, was taken out; and he ſatd, theſe Writs have no Teſte, and 
theretoze the Time fo ſuing it out is neceſſary to be ſet out. 
Foz by that it would appear, what Time there was koz the Re- 
turn; and ik there was a Term intervening, the CUrit was a 
bold Writ; and of Conſequence the Batl-Bond taken without 
Authozity. The Court ſaid, that the Dekendant has pleaded 
uod bene & verum eſt, he was arreſted by this TUrit ; which 
ews, that the CUrit was not void; fo2 if it was, he could not 
have been arreſted by it. Beſides, they ſatd, if there was ſuch 


a Fault in the _ the Defendant ought to have ſhewn ft in 


bis Plea. Accozdingly Judgment was given foz the Plaintiff, 


Benſon 


de a 
— 4 


ad not ſet forth the Time, un Bal. 


when the Bill of Middleſex, which the Batl-Bond was given Bond. 


— Y 
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| How far « 


Deed may 
he read in 
Evidence, 
by Reaton 
of 


' Benſon and Olive. 


Scac. U PON a Re- hearing in a Suit fo2 Tithes, the Defendant 

rected wpon 0£20icharge under theStatutes fo2 the Diſſo⸗ 
lution of the Monaſtrrics, pon Evidence the Plaintiff produced 
a Decree, made in Charles II's Time in this very Court, where- 


the Length by the Right to tle C ithrg of theſe Lands was eſtabliſhed. The 


of 'Time 


ſince it was 


made, not 


withſtanding 
no Proof is 


ounſcl of the other Stoe oppoſed the reading this Decree, till 
the Plaintiſt ſhould prove, that the Defendant clatmed under 
the Parties p2ivy to tis Oecree. And the whole Court was 
unantmous in this Option. Uyreomingly upon the Plaintiff's 


given of the not being able to give this C dence, the ©Occree was not al- 
1 recution of laqwmed ta be read. Akterwards in the Courſe of the — 


vida ante 


333. 


a Deed was offered to ve ep odaced, that boze Date 1 erg 
Pears ago, and that of (t{ {f, wfthout proving the CUitneſſes 
to it were dead. WVaron Carter however was of Opinton, that 
this Deed ſhould not p2ove itlelf. without giving this 2evious 
Evidence. Burt the rcff of the Court deltvered their Optntons 
to the contrary, They ſatd it was certain, that accozding to 
common Senſe and Reaſon, a Deed may be ſo old, as ſuch p2e- 
vtous Evidence muſt be unneceſſary; and in general they took 
it, that fozty Pears wos allowed to be the Rule. But however 
the Courts have never tied themſelves up ſtrialp to that Rule; 
but 39, 38, nay 35, has been allowed the ſame, And Baron 
Thompſon ſatd, the tame Thing holds in a Bond, twenty Yearg 
is there the general Rule fo; Preſumption of Payment, bur Str: 
teen has ſometimes been admitted. Acco2dingly this Deed was 
allowed in Evidence, without pzoving the Cltneſſes to be dead. 


Holt and Ward. 


HIS Queſtion now came on again upon that ſingle Point, 

whether if Ward had not ſince been married to another Wo 
man, the Cccleſiaſtical Courts could have ſo far enfo2ced this 
Contra, as to have compelled t _ to have perfeited 
it, tho' ſhe wag under Age at the Time the engaged in it. D. 
Hinchman appeared now foz her, and argued, that by their Law 
th 1 be ſald, it was erp2eſly admitted by the Pleadings, 
that at the 


ime of the Contra ſhe was of ſuch an Age, as 
if the Parties themſelves had perfeited the Contract, the on- 
trait could never have been diſſolved, And farther he laid it down 
fo2 certain Law, that if the Contra# had been per verba de præ- 
ſenti, thetr Courts would have enfoxccd the Solemni5ation of it. 


And a Solemmzatton of Patrimonp he ſald, was not a Mat 


ter of Fozm only, but ſo very matertal, as fü; Mant of it the 
Pichop muſt certify the Childzen to be Baſtards, The Pe 
thod of the Eccleſtaſttcal Courts 1 this Solematzatton, 
he ſatd, muſt be by ercommuntcating the Inkant, if ſhe diſobey d 
the Sentence. De went on farther and obſerv'd, that their Law was 
equally known and certain, that if the Contract de futuro had 
been entered into by both Parties, when of full Age _ 
1 
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Courts would have carried it into Execution. And as this 
Contract would have been good, if carried into Execution by 
the Parties themſelves, he ſubmitted it there was equal Rea- 
ſon, that their Courts ſhould carry it into Erecution under 
the pzeſent Circumſtances. The Authozity of their Books, he 
ſaid, was general, that theſe Contracts might be enfozced. And 
to this Purpoſe he relted upon Swinburn, Title Eſpouſals, Par. 17. 
Di. Straan on the other Side argued, and ſaid, that he did al- 
low, that if the Contra# had been per verba de preſenti, the In- 
fant would have been compelled to have ſolemutzed it in the 
Face of the Church. But ſatd, there was no Inſtance to be met 
with in their Law, of a Contract per verba de futuro being carried 
into Erecutton by Eccleſiaſtical Cenſures, tho' both Parttes 
were even of full age at the Time of the making ft. That 
there have been many Sutts commenced fo2 this Purpoſe he 
willingly allowed; but ſald, thoſe Courts had never tnterfered 
farther, than to perſuade and adviſe the Parties to compleat 
their Engagement. Jn the very lame Poragraph befoze quo- 
ted he obſerved, the Mods of the Autho2 were, monendi potius 
quam cogendi. In the 1ootlh Canon in 1603, he ſaid, it was er- 
ar pꝛuvided, that no Childzen hall cuntrat Marriage under 
Age, but with the Conſent of their Parents. No Conſent of 
this Sozt appears in the pꝛeſent Cale. And therefo2e it would 
be very ſtrange, that ſich a Contra ſhould be enkozced. Jn the 
Caſe of verba de preſenti, he ſaid, the Contraft itſeſf was abſo- 
iutely a Marriage de Facto. Und thereto2e it was nothing won- 
derful, that it ſhould be required to be publickly ſolemntzed. 
But - he took JNotice, that it was ſo contrary to the Nature of 
Matrimony (which is ſuppoſed to be a State of mutual Good- 
Gill and friendly Soctety) to be carried into Execution by 
Foxce ; that, if it was ſo done, he ſubmitted it the Marriage 
would be null and void. The Court thought there were conſider- 


able Ooubts of each Side of the Queſtton ; (o the Matter wag Vide pot. 


02dcred to ſtand over. 


Wilcox and Huggins. 


R. Birch now argued fo2 the Plaintiff, and p2incipally relied vide ante 
. upon the Caſe in Carth. 355. There an Afton was bꝛought 335- 
an 


dminiſtratrir, and the Statute of Limitations pleaded, 


he Plaintiff — that it was true indeed it was above ſir 


Pears from the Cauſe of Aﬀton, but farther ſays, that the In⸗ 
teſtate died within ſir Years, and Adminiſtration was not com- 
mitted to the Platntiff till after; and that from the Time of 
Adminiſtration committed, there was not ſir Pears. To this 
the Defendant demurred; but the Court gave Judgment fo2 the 
Plaintiff; and held, that an Admtniſtratrir has fir Pears to 
commence her Atton from the Time of Adminiſtration com- 
mitted, unleſs the Inteſtate was himſelf barred. However the 
Court ſaid, that they continued of their fozmer Opinton. And 
the Reaſon they gave was, that wherever a Perſon enters an 
Adton to ſave the Benefit of the Statute of Limitations, his 
Erecutoz muſt recently ſue out - freſh CUrit; 02 22 — 

oy - 
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Benefit of the Statute is loft. They ſaid, they were far from 
thinking, but if there was any lawful Impediment =o to 
the Piobate of the Ceſtament, the Erecutoz would have Time 
. to ſte out this Crit as (0on as reoſonably he could after 

e Probate, But then they (ald, this Impediment muſt cer- 
y be ſhewn in pleading, which is not done in the p2eſent 
Caſe. To allow Continuances at all upon theſe-Statutes of 
Limſtations, err a favourable Conſtrufton u 
them, tho' they t * a juſt One. But certatuly it muſt be 

ceſary, that the Whoie muſt appear to be as near as poſſible 
a continued Pzocceding. hen the Jarty Htmſelf dies ; 
Dult cannot ſiri#ly be contuwed; but yet that Breach muſt 
made al as ſoon as can be by commenctng a freſh Acton. Ac- 
co:dingly the Court (aſd, this was ſettled in the Caſe of Kem- 
ſay and Hayward, mentioned upon the fozmer Argument. 99). 
Fagakerly (atd, the ſame Point was ſoon after adjudged in the 
Caſe of Beſt and Bretelon; and afterwards in the Caſe of Morſon 
and Plucket, Trin. 2 Geo. 1. Powever the Court 02dered this Wat- 
Vide poſt, ter to ſtand over. | 


The King and Huggins. 


The Conſo- — N an Inkozmation bꝛought in the Exchequer againſt the De- 

_ of « fendant fo? the voluntary Eſcape of one Boys, who was in 

being rte. Execution fo; 250001. the Defendant pleaded, that he eſcaped 

ken upon a Without his ene and that he was retaken upon a freſh Pur- 

freſhPurſuir. lult. To which the Attozney Gencral replied, that the Gicape 
was —_— abſque hoc, that tt was without his Pyivt | 
Iſſue being joined upon this Fa, a ſpectal Cerdi# was found, 
that the Defendant's Turnke et him eſcape 1 blit 
that it was without the Puvlty of the Defendant, and that he 
was bzought into i again; and then the Jury make a ge- 
neral Concluſion ; that if the Court ſhall be of pinion, that 
voluntary Eſcape of the 1 is a voluntary Eſcape of the 
Jatloz, they fined fo2 the King; ik not, fo2 the Defendant. M). 
Bootle argued fo2 the Ring, that this Uerdi# maintained the 
Inkozmation. De ſald the Rule, which he (ould found his Ar⸗ 
7 55 upon, was, that the A of a Servant, when done in 
the 


t Capacity as a Servant, is always to be imputed the A# of 
Maſter. CUith this Qualification, he ſaid, all the Caſes, 
hich might be objeted of the other Side, might be anſwered. 
nd that the Turnkey was ating in this Capacity as a Servant, 
be ſald, was manifeſt. Pis Office was to look after the Pulſo⸗ 
ners, and to have the Cuſtody of them; the Cuſtody of them 
be = had; and a Beach of his Duty, as having the Cuſto 
_ of them, he was guy ok. The Servant himſelf could not nel 
ther be anſwerable to the King; the King's Remedy is only 
againſt the Pzincipal ; and co is the erpzeſs Authoztty of 1 Ven. 
238. Derjeant Darnel on the other Side argued, and ſaid, he 
1 readily allow, that if freſh Purſuit had not been made, 


the Jatloz himſelf would have been reſponſible. But when the 
arty is taken upon freſh Purſutt, be tatd, The Ring had now 

the ſame Security foz his Debt, as he had betoze ; and = 
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tobe. he ſubmitted it, there was no Reaſon the Defendant ould 


ſuffer. He put the Caſe, that the Jailoz and Turnkey were to- 
gether in Company with the Pziſoner ; the Py2iſoner eſcapes by 
the Connivance of the Turnkey; but no one furely would think, 
that the Jatls2 could not retake him. In Doctor and Student, 237. 
there is an erpzeſs Cale put, of a Man's being in Cuſtody fo2 
Debt and 2 both, and eſcaping with the Pztvity of the 
Turnkey; yet held, that the Jailoz himſelf Chould be fined; but 
the Turnkey anſwerable capitally fo2 the Felony. It this Caſe 
was Law, he ſaid, it platnly chewed, that = the ſame Og 
the Turnkey might be anſwerable, as fo2 a voluntary one; the 
Jailoz, as fo2 a negligent One. And if this Rule would hold 
in criminal Couvitions, he ſubmitted it, there was equal Rea- 
ſon to ſay ft would in Civil Aﬀtons. Had the Officer, ſuf- 
fering the Crave, been Deputy to the Jatloz inſtead of Servant, 
he ſaid, he ould have allowed, that no freſh Purſutt could have 
been material; the whole Office ts veſted in him, and he it 1s, 
whom the Law takes Notice of. But the p2eſent Caſe differed 
much from that; and there is no Reaſon to ſay, that the Ser- 
vant's Ack (ould be imputed to the Maſter, unleſs a Stranger 
was thereby pꝛejudiced. And to pꝛove this Oottrine erpzeſly, he 
relled upon the Caſe in Salk. 441. Oe then took an Exception to 
the Inkozmatton, that by Law it was not malntainable. An Ac- 
tion upon the Cale fo2 an Clcape, he ſaid, at Common Law was 
the only Remedy; Debt is given by the Statute of 1 Ric. 2.c. 12. 
and this Jnfozmatton is only in the Nature of an Action of 
Debt. But he ſubmitted it, that the King was not within 
the P2oviſion of that Statute; and this, he ſald, appeared by 
the Penning of it. The Court ſaid, that they thought, there 
were conſiderable Difficulties attending this Queſtſon, but their 
own Opinton was, that the Defendant was not anſwerable. 
hat he would have been ſo, they clearly agreed, if the allo: 
ner had not been taken again; but as the Ring had really ſuf- 
ht it would be hard to make the 

Defendant anſwerable. As to the Jnfo2zmation itſelf, the Chief 
Baron ſaid, it was indeed merely in the Mature of an Adton of 
Debt; but yet he thought it matntainable fo2 the King, not ſo 
much upon the Statute of Ric. 2. as upon the Statute 13 Edw. 1. 
c. 11. However Baron Cummins ſaid, that there was ſome Di 
culty ſtuck with him upon the finding of the Special Uerdif, in 
that it was not ſo much as mentioned in the Uerdii, that there 
was a freſh Purſuit and Re-taking; and he doubted at pzeſent, 
whether =- general Concluſion could help it. It was ſatd then 
by the Defendant's Counſel, that this Patter was fully pꝛoved 
upon the Trial, and was pꝛopoſed to be found by the Jury 


at that Time; but the Court then — that it was not ma⸗ 


terial to find it. Upon which the Counſel ſubmitted it, — e 
CGerdi# might be amended, if this Exception ſhould be thought 
material. But Baron Thompſon ſatd, that could not be done, 
unleſs the Minutes of the Special Gerdick would warrant the 
Amendment. Apon the ole, the Court thought this Matter 


pꝛoper to be conſidered of moze fully, 


Thruſt- 
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How far an 
EjeU ment 
will not lie 
in Weſtmin- 
ler Hell of 
Lands in a 
County Pa- 
latmoe. 


Thurſtout and Holdfaſt 


1 Ady Lawley Cauſed ſeveral Declarations in Eſfetment to 
_ be delivered to the Tenants of 15 Faulconbridge in the 
County Palatine of Cheſter. And now befoze Judgment had 


been moved fo2 againſt the Cenant in Poſſeſion, M2: Kettleby 


moved tn Behalf of Lady Faulconbridge, that the JP2ocecdings 
might be ſtd, on an Affidavit that the Tenants were all Jn- 
habitants within the County Palatine. De ſatd, if they ſhould 
enter into the common Rule, they would be p2evented from 
lending any Matter to the Jurtsdiſtton of the Court; becauſe 

Defendants are thereby bound to inſiſt only on the Merits, 
And therefoze He did not know any other CUay in theſe keigned 
Sutts, than to move to ſfay the Pꝛoceedings. M2, Fazakerly 
oppoſed the Motion, and ſatd, he appzehended, this Coutt has 
Jurivdt#ton in Cyjetments fov2 Lands lying in a County Pala- 
tine; where the Parties are not reſiant within the County Ja- 
latine, De allowed, that in all real Aﬀttons, where the J20- 
ceening is by Summons on the Land, the Courts at Weſt- 
minſter have no Jurtsdiffton ; becauſe it manifeſtly appears, 
the Courts within the County Palatine can do the Party Ju⸗ 
Nice, But he (ſubmitted it, where the Poccedings muſt be a- 
nainſt the Perſon, thoſe Courts have not Jurisdiktion, where 
the Party is not refiant therein. And therefoze, he (atd, in 
Ejecments, where feigned Names are made ule of, and there 
can be no ſuch Icrſons, tnhabiting in the Counties Palatine 
02 any where elke, this Court muſt have a concurrent Jurtf- 


dtition ; unlels it be laid down fo2 Law, that the Courts at 


Weſtminſter have no Jurtsdifton, where tt appears, the Lands 
lie within a County Palattne, But if that be lo, there is 
no Occaſion ko; an Affidavit to clay the Pꝛoceedings; this 


Matter may as well be taken Advantage of tn Urrcſt ot 


Judgment, 02 upon a Writ of Erroz, Tut that this cannot 
be done, appears crpecſly by the Caſe of Davis and Stringer, 
Carthew 354. $5 Mod. 143. where it is determined, that it muſt 
be pleaded, that the Parties lives within the Jurtisdifon, 
De (aid too, that tt was determined about ten Years ago in 
the Cale of Acton and Tanner upon a CUrit of — in the 
Ercheguer Chamber, that Creſpals Quare clauſum fregit of Lands 
in a County Palatine would lie in this Court, And beſides 
this very Acton of Ezeitment was held to lie in the Exchequer 
in the Carl of-Derby's Cale foz the Manoz of Latham in the 
County Palatine of Lancaſter, which was ſettled after ſeveral 


Arguments. And it is certain, that if this Court can give 


Judgment, they can award Exccutton, 02 which Reaſon if 
ts the conſtant Pꝛactice to award Writs of Elegit into a Coun- 
ty Palatine on Judgments given in this Court. The Court 
thought this a Matrer of too great Conſequence to be octer- 
mincd on a Motion. They ſaid, a Fine oz Recovery ſuffered 
of Lands in a County Palatine is vold; as alſo every Judgment 
in a rcal Afton. They did not think, that the Caſe of the Clauſum 


fiegit Came up to this Caſe, becauſe there Oamages only are re- 
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covered, whereas in Ejeftment the very Land itſelf is. And 
though it has been the P2aftce to bzing Ejecments in the Court 
of Erchequer ; yet perhaps there may be a Difference between 
the JPaftice of the two Courts; though they ſatd, at p2eſent 


they could not ſceupon what Foundation the P2aiice tn the Court 


of Erchequer was maintained. However that this Matter might 
come on ina moze faſemn Manner, they ſaid, the Tenants in 
Poſſeſſion might appear and plead, what they thought pꝛoper. 


The King and The Pariſh of Lyncanton. 


M, Huſſey came now to diſcharge the Rule. He ſatd in vie ante 
general that it was a pꝛetty crtrao2Tinary Method of 327. 
—— — to grant Info2mations againſt Church wardens and 
verleers“ for making uncqual Rates. The Parliament. he 
ſaid, had p2eſcribed an Appeal fo2 the proper Remedy, But 
beſides he obſerved, that has the p2eſent Caſe was, it was 
ſomething mo2e particular. An Appeal had afually been to 
the Juſtices at the Seſſions, and they confirmed the Rate in 
this very Reſpeit, as thinking it equal; but only o2dered cer- 
tain other Perſons to be rated, whoſe Names had been o⸗ 
mitted. The Church-wardens in purſuance of this O2der have 


made a new Rate, in which the Names of thole other Perſons 


are inſerted ; but the Rate in other reſpets is exactly as it was 
befo2e; and yet the Church-wardens are here complatned _—_— 
as having afed criminally. The Court ſaid, that the Rate, 
that is now made is a new one, from which an Appeal may be 
by Law; and they thought that the only proper Remedy, Ac- 
cozdingly diſcharged the fozmer Rule. 


Everard and Eding, 


M* Ameroſe Came now to ſhew Cauſe upon the fo2mer vide ante 
Rule, and ſatd, that he hoped the Court would not make 334 

it abſolute, without giving their Side Liberty to plead de novo in 

the oziginal Aﬀton. However upon their owning, that the Writ 

of Erroz was brought merely fo2 the Miſtake mentionedzbekoze, 

the Court made the Rule abſolute without putting thoſe 
Terms upon the Dekendant. 


Northey and Sheers 


U PON a Reference having been made of an Attozney's Bill fon for it 
to be tared, the Queſtton was, whether an Attachment nee? 
ſhould go direily, oz only a Rule to ſhew Cauſe. My. Strange ſhould be 
urged, that the Intent of the Parliament was, that an Attach» made coſhew 
ment ſhould go immediately, and compared this to the common 22 5 
Caſe of Coſts. He ſatd too, that upon the late Ac of Parlta- —_y IC 
ment, which requires a perempto2y Mandamus to go foxthwith, ſue, 

it has been held, that a CUrit of Erroz ſhall be no Superſedeas ; 

and he thought, the pꝛelent 2 was ſomething like that. The 


4 - Court 
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Court ſaid, that the Tloꝛds of the Aﬀ are, that an Attachment 
ſhall go accozding to the Courſe of the Court. Now, they 
ſatd, that in all other Caſes, except Coſts fo2 not going on 
to Ertal, 02 ſuch flight Motions, they do make a Rule to ſhew 
Cauſe ; and therefv2e did ſo in the p2eſent Cale. 


| The King and The Inhabitants of Weſtwell, 
How tor © O Rule to ſhew Cauſe, why an O2ver of Removal hould 


Yerfon Mall 
— laid not be 2828 the Caſe was ſpecially ſtated, that A, 
ro gain « WAS Hired to live with B. from ür CUecks atter Michaelmas tg 


* Michaelmas following; and befoze his Time was ont he offerey 

oy vox»? to lte with B. fo2 another Year from that Michaelmas Day, ik he 

« Pariſh would give him 41. per Annum. But that Propoſal, not bein 
agreed to, he went away on Michaelmas Day. Thee“ Days af- 
tet the Maſter agreed to give him the Money, and then im⸗ 
mediately A. entered upon the ſecond Service, and lived with 
B. till the Michaelmas after. The Juſtices upon this adjudged 
A. to have got a our Settlement by this Service. But the 
Court made the Rule abſolute fox quaſhing the ©2der. 


Stonehouſe and Mallins, 


Walen what I Nan Aﬀtion of Debt fo an Efrape of one Farrar, who was 
in Execution in the — the Plaintiff declares, that 


taking muſt 
muſt be upon HE tecovereD agatnſt him in the Common Pleas, and that he 


nw pur- was in Erccutton upon that Judgment in the Marſhalſea ; but 
* that the Defendant voluntarily let him elcape. The Deken⸗ 
dant pleads, that the Eſcape was involuntary; and that he re- 

took the Puſoner upon freſh Burſult. Upon this the Plain⸗ 

tiff demurs, and ſhews fo; Cauſe, that the Retaking appeared 

to be after the Aﬀton commenced. M2. Marſh now argued fo? 

the Defendant, and inſiſted, that there was no certain Time 

limited by Law fo2 a Retaking upon freſh Purſuit ; a reaſon- 

able Time is given to the Gaoler ; and that rcaſonable Time 

muſt vary accowing to the Circumſtances of cach particular 

Caſe, which the Court are the p2oper Judges of. That there 

was no particular Time p2eſcrtbed 22 etaking upon freſh 
JPurſutt, pzovtded it was done befoze the Action bzought, was known 

and certain. In a Caſe in the Pear Books it is held, that a Reta- 

king upon kreſh Jaurſutt nay be made ſcven Pears after the Cage: 

And he ſubmitted it, that there was no reaſonable Diſtinitton be- 

tween the E Caſe and that. Þe then took an Exception to the 

Ackton itſelk, that as it muſt be taken upon the Dekendant e 

lea, by Law it would not lie. The £'efendant has pleaded, 
that the Eſcape was involuntary; the Plaintiff has not traverſed 
this, that therefoze muſt now be taken as fo2 Fat ; and the fame 
as it bad appeared upon the tpn ' own Declaration. Nou 
be ſatd, he ſhould ſubmit it, that upon the Statute of 1 Ric. 2. 
c. 12. no Action of Debt would lie fo; an Cſcape, that was invo⸗ 
luntary. And laſtly he excepted to the Fo2m of the DU 

n 


that the Plaintiff had not ſet fozth, that he had recovered E 7 
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Common Pleas = judicium; but only, that he had recovered 
there generally. And fo2 this he relied upon the Caſe of Jones 
and Pope, 1 Sid. 306. fn point. To the firſt of theſe Dbjettons 
the Court ſatd, it has been ſo often reſolved, that the Retaking 
muſt be bekoze the Acklon at Pol that they would not enter in- 


to the Argument of that Point now. The Caſe in r Jones 
144. is exp2eſs, and ſo is the Caſe of 2 Cro. 659. The ſetond 
Objeftton the Chief Juſtice ſald, he thought, there was a good 
deal of Tleight in; but Pz. Reeves, who was of Counſel 
fo2 the Hlalntiff, ſubmitted it, that there was not; becauſe the 
known Diſtinitton taken 18; that an Acton 2 the Caſe lies only 
fo: Eſcapes upon mean Pꝛoceſs; Debt fo2 Eſcapes upon Pꝛoceſs 
in Execution. However the Court in general agreed, | that as 
the Plea is bad, this Exception can by no means be taken Ad- 
vantage of; becauſe the Plaintiff had admitted nothing, as the 
Matter of rhe Plea is w2ong. And if this had been upon a ge- 
neral Oemurrer, they fatd, it would have been all the ſame. 
To the laſt Crception the Chief Juſtice ſatd, this ſame Caſe of 
Jones and Pope 18 repo2ted in 1 Saund. and he did not think, there 
was ſuch an Erceytton, as this, there; and the Court in ge- 
neral agreed it could not be Law. Accozdingly the Court gave 
Judgment fo2 the Plaintiff Niſi, befoze the End of the Term. 


a 7 Crew and Daniel. 
; N Debt upon Bond the Plaintiff declared againſt the Defen- When « 
e dant, as in Cuſtody, upon the Statute of 4 & 5 W. & M. c. 21. Plaintiff de- 
t but did not let fozth in his Declaration, that the Defendant taten 
y was in Cuſtody at his Suit. And fo? this Reaſon there was f Cuſtody, 
5 general Ocmurrer to the Declaration. To ſuppozt this De- what ſhall be f 
4 murrer Pz. Parker relied upon the Caſe of Morrice and Watkins, a good De- 
D Irin. 9 Geo. 1. in point. But M2. Robinſon on the other Side —— of 
2 argued, that there was indeed Rule given that way Nin in that“ . 
£ Caſe ; but afterwards that Rule was diſcharged ; and Judg- 
. ment ** kon the Plaintiff, The Chief Juſtice ſaid, that he 
je thought this Exception was very material; becauſe the Intent 
It of the Statute ſeems only to be, that a Jcrſon ſhould have 
re this Liberty of declaring againſt another, where he ts in Cu- 
th ſtody at his Dutt ; and not at the Dutt of a third Perſon. And 
on 5 Page obſerved, that this muſt be the Intent of the 
" Parilament ; becauſe otherwiſe a Yan would have a Power 
je. to declare againſt another, without ever taking out a TUrit a- 
je. galnſt him. And this Method of P2oceeding he thought was 
he eſtabliſhed as a general one fo? a [| the Courts, in Imitation 
t's of a Piaftice ſomething of the ſame Sozt, that was befoze 
'D, in this Court. Acco2dingly notu ithſtanding rhe Caſe cited 
[ed the Court gave Rule fo2 Judgment againſt the Plaintiff Niſi 
me on Monday. On which Day DP}. Robinſon tnfozmed the Court, 
JW that he had ſcarched the Reco2d in the Caſe cited, and ſhewn it 

2 to Mz. Parker, and that Judgment was at laſt given fo2 the 
vo. Plaintiff. Accozdingly, the Thick Juſtice abſent, the Court 
on. babe the lame Rule here. 


the Reech 


If 
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Beech and Parker. 


Onxhar Pay II Writ of Erro) on a Judgment by Nil dicir out of the 


« Writ of Common Pleas. Exception was taken to the TUrtit of 
Enquiry » Enqultp, that it appeared to be returnable a Die Sante 'Trini- 


not e. tatis in Tres Septimanas, Which was on a Sunday, but that it 


returnable. 


> 


w bo ee was executed the Day after the Return, which was on the 

Monday. The Counſcl did admit, that Monday was the Day of 
the Return fo2 the Purpole of the Sheriff's deltvering the 
CUrit into Court, but Sunday was tv be conſidered the Day of 
the Return fo? all other Purpoſes. Acco2dingly the Court re: 
verſed the Judgment upon the Authozity of the Caſe of Harvey 
and Broad, 6 Mod. 148. | 


Southouſe and Newen. 


Erjeant Chappel came to Diſcharge a Rule fo2 quaſhing a 
What hall S Return to a CUrit of Elegit, of there * no Goods 
« good Re- NO} any Lands. The Exception taken to the Return was, 
—_— that the Sheriff could not Return no Lands, without 
ler taking an Inqueſt fo2 that Purpoſe, and therefoze it ought 
i to have appeared upon the Return, that there was an Jnqueſt, 
©Scrjeant Chappel (atd, that if there had been Lands, and thoſe 
Lands to be delivered, he did allow, (ſuch Inqueſt was neceſſary; 
becauſe there the CUozds of the Writ are erp2eſs, that the 
Lands ſhould be delivered per Inquiſitionem ; but where there ate 
no Lands, the Wlo2ds of the CUrtt do not at all require this. 
And in ſuch Caſe the (Urit is only in the Mature of a common 
Fieri facias; and therefo2e, he ſaid, as to the Delivery of Goods 
only upon ſuch Writ, it is never required that there ſhould be 

an inqueſt. Accozdingly the Court diſcharged the Rule, 


Metſcoffen and Gunner. 


Vide unte Mrs was now made to diſcharge the fozmer Rule, 
obs upon Account of its gtving the Plaintiff Liberty to charge 

the Dekendant in Cuſtody with a Copy of the Tritt. Now acco2d 
ing to this Rule the Counſel (aid, it would be an Eſcape in the 
Sheriff to tranſpo2t the Defendant. The Court ſatd it was not 
their Intention it ſhould be lo. Acco2dingly diſcharged that Rule, 
and o2dered the Officer to dzaw up another Rule in this Fozm, 
that the Plaintiff ſhould have Liberty to charge the Defendant, 
in Cuſtody, with a Copy of a Crit. 


4 Fuller 


a MM Jo Ri. ecotous is. ci. oe... 2 3 


uller 


— 


Term. Trin. 3 Geo. II. 1730. 357 


Fuller and Jolling, 


T had been moved on Behalf of My. Joſling, as Exetutoz, Within what 
] that a Judgment, groen upon a Tarrant of Attozney by Time a Judg- 
his Teſtatrir — e ſet alide foz its * entred up after nene“ 
the Party's Death. Upon a Reference of this Jrregularity to Ae 
the Maſter he repozted the Fact to be that the Attoznep had delf- muß be en⸗ 
vered him the Non ſum informatus the 16th of April laſt, the Te- tered up. 
ſtatrix died the 18th ; and that he ſigned the Judgment 1 — | 
220; all which was done in Eaſter Term laſt. And now the 
Queſtton was, whether this Judgment was regular 02 not. 
M2. 1 argued fo2 the Defendant, and inſiſted, that 
by the ſame Reaſon, as this NO would be good, which 
was ſigned two Days after the Party died, this Judg- 
ment would have been good, though ſigned at the End of 
the Cacatton. And he ſubmitted it, that this might be of 
dangerous Conſequence to Erecutozs, fo2 by Payment of Debts 
due by Bond 02 ſimple Contra immediately upon the Death of 
the Teſtatoz, which the relpecktve Creditozs would have a right 
at that Time to have paid them, any Erecuto2 might be ſubjeX 
to a Devaſtavit. And to p2event Miſchiefs of this Nature, he 
ſaid, that Clauſe in the Statute of Frauds and Perjuries was 
made, which pꝛovideg, that Judgments ſhall have no Relation, 
but to the Time of the Signing. Tf that was co, he ſatd, he 
ſubmitted it, the pzeſent Judgment was clearly bad. All Ay- 
thozities, he obſerved, in their own Nature determine by the 
Death of the Party. They are, and muſt be revocable at an 

19 85 


Time during the Life of the Parties; and Death is of it ſelf 
a conſtant Revocation. To which Purpoſe he 222 a Caſe 
out of 1 Ven. 310. and another out of Salk. 399. ut the Court 
declared their Opinion to be, that all Judgments continued to 
have relation ſince the Statute ag to the Parties themſelves, 
and their Repzeſentattves, in the ſame Manner, as they did be- 
foe the Ac as to every Body elſe. And therefoze the Jncon- 
venience of a Devaſtavit, was not to be regarded. Then as 
to what was obſerved upon Authozittes — 113 they ſaid, 
was not applicable to the pzeſent Caſe of a Warrant of Attoznev 


to confeſs a Judgment. Theſe, they obſerved, were Authozittes 


coupled with an Intereſt, and 2 not to be compared in 
Reaſon to naked Powers. ** which Reaſon the Chief Juſtice 
lald, he thought the Party himſelf could not revoke it; and 
that therefoze the Death of the Party would not be ſo far a 
Revocation in Law, but that the Judgment might be well en: 
fred up upon it at any Time befoze the nert P2ecedent Term. 
Ind to this Purpoſe the Court relfed the Caſe of Oats and Wood- 
ward, Salk. 87. ag being in Point. However the Court ſaid, they 
would not give their final Opinton upon this Matter now; but 
inthe mean Time made a Rule upon the Sheriff to deltver over 
to the Dekendant the Goods he had taken in Execution on a Judg- 
ment of the Penalty of a Bond, upon = Oefendant's bzinging _ 
into Court what Möney the Paſter ſhould appoint. „ 


4 L Fuller 


de poff, 


e 
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Fuller and Jofling. 


wow far {ME 4 oben, that tt might be referred to the Bakex 
(48 1. _ to fee what was Vue pan a Tuvgment, that had been gt. 
relters 4. yert! upon a —.——4 T4 ttoznep, as an Judemnfty to two Per- 
— ſudg eln 01 another upon der taking ont Admim⸗ 
mofify Tntgt- arecion : _— 191 19 and forther pzaped, that Execution 
od upon 4 4 5 thiy 0 in the ®herif}” s Hands in the mean Time. be 
arrant of that t Tydgment & pe ts to have been confefſs'd upon 


ay ws ne the Time of ontemug it; and whenever 

the Party to —— il er- to the Judgment. de ſubmitted it, t 3 
take his Re- Court wil aps take Care, that they are complted with; tho 
medy in E- fe did allow, that when there'is n ſublequent 2 a this 
* durt has Ly tirisdi#ton, And to thts 1Purpoſe he applied a 


aſe out of Salk. 400. th ben The Cotttt ſatd, tha es 
ever thoſe rome are, that the Party (hall do one 0? moze de⸗ 
tminate 145 do indeed refer ſuch Judgment ta the 
4 dat herever th the Terms conſift of unccrtain Aﬀg, they 
vet do it. pon which the Counſel then pꝛaped, that lt 
10 t be rekerred 1 the Paſter to (re, whether there was one 
enhy due; and f 1 houl come out upon the Repo2t, that 
43 as, the would then 1 apply to another Court fo? 
A ld] thep hoped, the Boney ſhould be ſtayed in 
Gbr L 92 in the mean Time Ell they could have 
ite in another Place. But the Court refuſed to grant this 
art of the Wotton likewtſe, 


The King and Huggins. 


nes far tho FF" HIS uns u Special Cervite found upon an Indickment of 
Si Dard * — 4 t into this Court by Certiorari 
nat Batt a 8 


1 WE y. The Fi rut thorged the efendont, 
indiQed oF, in the Fleet, und one ＋ Barnes, Set- 
Murder. nx of C We, and imptopend by dim in the Care of the 

I he Barnes exiftens Perſona crodelis Nature & imma» 

15 Di rs he 11 on the firft of November, 12 Geo. 1. makes 

fn on one Edward Arne, then bring a Priſoner in the ſaid 

felonice & ex malitia ſua pretogitata, did then and there 

. 5 5 e {ad Arne, couvry him tu a certain 

Com in r Spare of re-enter edificn', aud did there detain 

— \ Bat Gers, abſque ſdlamine Ignis, nec non 

ne Nliqua 


_ —. a Chamder- mio, Anglice, 8 
Nee. Stool qua alia h Ne air hg preci” 
Romee confedt de be Acer Baths, Cs , Anglice oz. 
kun. valde humidis exiſtencibus, ac Romea predict“ fituata exſſtent 
uper communem Tuer" Priſon pradidt' & juxta locum ubi ſordes & 
$ Prifone prediQ', necnon excrementum Priſonariorum 7 
adtunc ufuoliter poſit” fuerunt, — quorum Romea prædic adtunc 
valde inſalubris, & Vita alicujus perſone in cadem dotent' valde 555 
culos' extitit). The Jnditfnent further charged, that the ſald 
Darue; _ Huggins knew that the Room fic ut prefertur ſcituat' 


fuir, 
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fuit, and that the ſaid Arne per durifiem impriſonamenti 8 
became fick, and langutſhed from the th of November ta the 37 f. 
of December foſlowtng, and then died. Ang that the Defendant, 
exiſtens perſona_crudelis Nature & immanis Difpoſitionis erga Priſona. 
rios in eadem Priſona diverſis diebus & vicibus felonice & ex malitia 
ſua præcogitata fuit preſens, auxilians & manutenens prædictum Edvar« 
dum Barnes ad prædictum Edvardum Arne fic vt prefertur felonice 
murdrand. To this Indicment the Defendant having pleated 
Not guiley, the Fury find a fal Qerdtt. ETbat the Oefen- 
dant was created Warden of the Fleet by Letters Patent of the 
late Queen, and aited ag p44. That ane Tho. Gibbons wag aps 
potnted his Deputy, and ated as fuch, and that the ſatd Barnes 
mentfaned in the Juvi#ment, was Servant of the ſat» Gibbons, 
and tmployed by htm to take Care of the Palfoners., hen find 

that the (ald Barnes did detaln the ſald Arne in the (aid gon 
abſque ſolamine Ignis &c. ag mentioned in the Tndj#ment. That 
the latd Room wag ſituated in the Banner mentioned in the Indiſt⸗ 
ment, and that the ſald Oefendanes knew, that it was to fituatev, 
They find, that the Defendant Ad ſpacium quindecim Dierum ad minus 
ante obitum prædict' Edvardi Arne knew, that the ſald Room re» 
center ædificat' fuiſſet, quodq; Parietes ejuſdem Rome de lateribus 


4 


Avglice Bucks, & Cement' Anglice Moztar, adtunc valde humiq? 


fucrunt, Anglice were Damp. Whey nnd, that the ſaith Arne, 
duritiem Impriſonamenti & Detentionis prædick', 1 ick on the 
1th of September, and ſo langutthed till the zoth of Ottober, gny 
then died. They farther find, that during the ſaln Jmpztſon- 
ment per ſpacium quindecim dierum ad minus ante mortem predict 
Edvardi Arne Defendens fuit ſemel preſens apud Romeam tædict', 
end ſaw the ſald Arne ſub duritiem Impriſonamenti prædict' ac ads 
tunc & ibidem ſeipſum avertit, Anglice turned alway, and the lald 
Barnes locked the Dooz. Chep find laſtly, that 1 De endant 
ſometimes ated as (Warden, during the Time that Gibbons wag 
bis Deputy. But . upon the whole Patter the Deken⸗ 
vant is guiſty of the Felony and Murder in the ſald Indiament 
they pzay the Diſcretion of the Court. This Matter wag now 
argued at the Bar by Pz. Wills on Behalf of the Crown, any 
by Serjeant Eyres on Bebalf of the Pztſoner, Pz, Wills in his 
Argument endeavoured to ſhew, that as the Faits are found in 
the SPectal Uerdif, it appears, that Barnes was guiity of Pur- 
der, pe — the tmmed:ate Care of the Pſoners under his 
Charge, thꝛo' his Cruelty and Oppzemon Lye of them died, an 
theretoze he muſt be auſwcerable (oz his Death. The gehera 
Rule in the Law-Books, be (atd, fs ſlald Down to be, that 


whenever a Perſon does an unjawful At, and by Means of that 
the Ocath of another is occaſioned, ep E is gnſwerablg 
capitally fo; the Murder. In 3 loſt, 56. it is help, that if a Per- 
ſon ſhoots at a Deer in an9ther's Park, and the Owner ts ac- 
Cldentally ki{ſed by the Shot, this is Purder, de Did allo 
that this particular Caſe is denied to be Law in Hale's Pleas 


the Crown; hut there ts another Caſe iu the Came Inſt. 57. that 


never has been denied; and which equally makes fo; 2s Pur 
fe, A Jan There is ſuppaled fo be thiolving a Stone Ever a 
all, as People are walking by from Church, with an _ 
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tion only of frughtning them; one of the —— . is killed | 


there by the Fall of the Stone, this is Murder. almer 545. 
A Caſe is put of two Conſtables in different Pariſhes diſputing 
about a Baſfard-Child, which of the Pariſhes the Child belong 
to; wo this the Child ts thzouun backwards and foazwards con. 
tinually from the one Partſh to the other, and by theſe frequent 
Removals the Child dies, this is held to be Murder fn the 
Conſtables. In Halc's Pleas of the Crown 533. it is held, that if 
a Woman carries her Child into an O2chard, and while it is 
left there a Rite flies by, and kills it, this is Purder in the Mo- 
ther of the Child. as theſe Authozitics had made this Part of 


his Argument co clear, he ſatd he would now endeavour to Hew, 
pon 


2 the Defendant himlelf muſt be equally anſwerable. 
the Face of the Jndi#ment, he ſaid, the Charge againſt the one 
and the other was equally ſirong ; the one is charged with com. 
mitting the Ac of Murder, the other with ocing pꝛeſent and af: 
ſifting to it. Fo2 which Reaſon he ſpent no Time upon this 
Dead; but indeavoured to ſhew in the laſt Place, that this muſt 
be the ſame upon the Special Uerdi. The Indiitment charges, 
that Barnes confined 131338 ſuch Hardſhips, as occa- 
ſioned his Death; the Clerdi finds, that the Defendant was 
preſent, and ſaw the Diiſoner under theſe Hardſhips. It was in 
the Dekendant's Power to have releaſed the Piſoncr out of 
=_ zit was his peculiar Office and Duty to have done it; and 
then the Rule of Law and Reaſon ts, that Qui non vetat fieri, 
quod poteſt, jubet. Scrjcant Eyrcs on the other Side argued, 
and latd, that be ſhould not diſpute, but the Fact found in the 
Special Gerditt was Murder in Barnes; he ſhould not _ nel⸗ 
ther, but the Faft charged in the Indickment was Murder tn the 
etendant; but he ſubmitted it, that the Fai found in the Ger⸗ 
dick was not, He ſatd, in Special Clerdiits nothing muſt be re- 
arded, but what ts found to be fact; and not what is barely 
vidence of it. Thoſe Circumſtances were p2oper to be lald 
befoze the Jury below to have induced perhaps them in their Con- 
ſciences to have found the Faf, that rhe Dekendant was aſſiſting 
to the Ocath of hts P2iloncr ; but tho e Circumſtances are to be 
recited now, and the Court is only to judge upon the Faf, as 
found by the Jury. In Civil Caſes this ts frequently laid 
down. Circumſtances of Fraud are always rejeted out of a 
erdictk; and the Court onlv conſiders, whether Fraud oz not is 
found by the Jury. If there had been Fraud, the Court is to 
conclude the Jury would have found tt; and therefoze in the 
pzcſent Caſe, he ſald, he ſhould ſubmtt it, that fk all the partt- 
cular Circumſtances of the Dekendant's knowing, that the 
Chamber was ſituated over the common Sewer of his know- 
ing, that the Puloner was confined without a Chamber-pot 01 
other Convenience, had been found in the Uerdit, as well as 
the other of his knowing the Calls to be damp; pet theſe Cir- 
cumſtances muſt be rejeted out of the Uerdi. But, he ſaid, 
there was no occaſion to rely upon this; thoſe other Circum- 
ſtances, which are the moſt matertal ones, are not found; it is 
only found, that he knew the Walls were damp; that is but 
one Part of the Þardſhip; and thercfoze no Foundation to ry 
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the Defendant ſhould be anſwerable fo2 his Puſoner's Death; 
who died under the whole Dardſhip, and not Part of it. The 
Court were of the ſame Opinton as to the two firſt Points, 
that the Fa found in the Uerdi# was Murder in Barnes; and 
the Fact 22 in the Indi#ment, Murder in the Dekendant. 
But befoze they entred into the pzincipal Queſtion, they had a 
Doubt, whether there muſt not go a Venire de novo upon the 
uncertain finding of the Jury, that the Defendant was pzeſent 
ſpacium quindecim Dierum ante mortem of his Pꝛiſoner. They 
ald, the common Denſe of thoſe Wozds was, that he was pzeſent 
there the whole fifteen Days; but they obſerved, that that could 
not be the Senſe; becauſe it is found in the Clerdi# immedlate⸗ 
[y afterwards, that the Defendant avertit ſeipſum, and the Doo 
was lock b. But the Attozney General to this anſwered, tha 
there were the CUlozds Ad minus in; and then the Meaning of the 
Sentence is direckly fired, that the Defendant ſaw y Pylſoner 
at leaſt fifteen Days befoze his Death. Accozdingly the Court 
thought this a ſuffictent Anfwer. But otherwiſe, they ſaid, the 
Caſe of The King and Keer, Mich. 1697. was a very material one 
to ſhew a Venire de novo ſhould go, There the Defendant was 


4ndited foz Rilling his Servant, who refuſed ſending him the 
Key of his Garden. Jt was a D : 


oubt upon that Uerdi#, whe- 
ther the Maſter appeared to have ſtruck the Servant firſt, oz the 
Servant the aer. The Reaſon fo2 that Doubt's being 
thought material was, that there had been fozmerlp an Dpintfon 
of eleven Judges againſt one, that it could not be murder, 


where = art deceaſed ſtruck firſt, But that Caſe hag ſince 


been held otherwiſe in the Lozd Chief Juſtſce Holt's T\me. Two 
Judges however were of Optnton in that Caſe, that the Fats 
ſhould be taken in the O2der that they were lald in the JndſXment, 
two of a contrary Opinton; but yet they all agreed, a Venire 
ſhould go. To the pzincipal Queſtion then all the Court dell⸗ 
vered their pzeſent Dpinton to be, that the Fa as found in the 
Cerdi# was not Purder in the Defendant. They did not de- 
clare what their Opinions would have been, if all the Circum- 
ſtances had been found upon the Defendant; but they thought 
the per Duritiem impriſonamenti prædict' could never include them 


Old Baily, the uſual Method is to take the Opinton of all 
Judges; becauſe they are all in the Commiſſion there, T 
Defendant's Counkel 

ſubmitted it, that upon the ecial Uerdits it is the conſtant 
Pꝛadtice to do it, unleſs the Court is clear upon the Gerdick, 
it the Dekendant is at leaſt guilty of Manſlaughter. And this, 


red, and ſatd, that where a ſpectal Gerdick is removed from he 
e 


they laid, would be an Anſwer to the Court's refuſing Ball in 
the Caſe of The King and Keet befoze mentioned, and the Caſe 
in Salk, 61. But the Court ſatd, his Point in the Caſe of The 
King and Keet was debated ſolemnly; and there the Court de- 
clared their Reaſon fo; refuſing Ball to be, that the Matter was 
depending upon a Special Uerdit. And fo} this Reaſon they 
retuſed it in the pzeſent Caſe. The Defendant then deſired, he 
might be turned over from Newgate to the Marſhalſea, K 


Court refuſcd that too, till he zovuced an Affidavit of his 
4 


Health 


all, However the Court ect an ulterius Concilium tu be en- 


then pꝛaped he might be bailed. They 
8 4 
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Þealth being endangered by the Cloſeneſs of that Pelton; but 
on his doing that, they did make ſuch Rule; tho' ald, he mug 


u 
Vide poſt 1 be kept under ſtrick Confinement. 


Goodman and Goodright. 


| How far the M* Reeves moved that the Defendant in Erro might have 
Court will Liberty to take out Execution, one of the Platntiffs in 
ive a Man OBrroz being dead. 7. Filmer on the other Side ſaid, that the 
me Ea. Defendant in Erro2 muſt rake out a Scire facias, befoze he can 
ecution Have Ereeution; and fo2 this Purpoſe relled upon the Caſe of 
nding « Spenſer and Woodward, Yelv. 208, The Court ſaid, that th 
ric of Kr. would not now conſider that Matter; but made a Rule, that 
88 youre be no Contempt in the Defendant to take out Erecu- 
tion, notwithſtanding the CUrit of Erroz8, And Mz. Reeves pzl- 


vately ſaid, that this Caſe in Yelv. was not Law. 


Anonymus. 


How far a T* E Irregularity of a Non pros' having been referred to the 

Non pros Maſter, he repo2ted the Fai to be, that the Defendant was 

_ laid taken in Cuftody upon mean Pzoceſs; but that he had no No- 

la. 6 tice of a Declaration within two Terms; and upon that the De- 
fendant ſigned his Non pros; tho' in Fa, he ſald, a Declatation 

as regu al filed in the Office. The Court ſaid, that if the 
p 


arty wfll 
Pare ood; but otherwiſe they thought Notice requiſite; ac- 


cozdingly granted a Superſedeas; and ſaid, the Non pros“ wag 
regular. f 
— Anony mus. | 
Nile « Wie KTO Triox was made to ſuperſede a Writ of Mandamus, 
of Manda- requiring the Judge of the Pꝛerogative Court to grant 


mus, but will Admtntſtration, and was founded upon an Aﬀidavit, that Ad. 
Roo, Miniſttation was granted —4 5 the Writ taken out. But the 


The Duke of Mountague and Burroughs. 


When an wad Defendant here was Plaintiff in two Aﬀions, one 
Attion is of which was upon a Bond, the other upon a pꝛomiſſop 
pany, ef Bote. The p}eſent Plaintiff dad upon this obtatned an In- 
Hand, how function, ſurmiling an Account; and now upon Bill and An- 

r, the Caſe appeared to be, that ſome Pears ago the Duke 


far an In- 


junQion is gave this Bond to the Defendant, and ſome Time after, being 
proper to be Colonel of the fit Regiment of D2agoons, ſold the Ugency 
Brdereg ty Of this Regiment to the Defendant, but made him find Secu- 
the Proceed. tity tu Account with bim (02 ſome Posts concerning it, Soon 


ing in it. älter the Duke reſigned his Commiſion, and the . 
2 


end, and by that Means admit Notice, it is cer - 
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upon this complaining that he muſt be turned out, the Duke 
gave htm this pzomiſſozy Note. A Sum of zoo l. was bozrowed 
upon the-Credit of it of one Liſle. The Defendant acknow- 
ledged in - Anſwer, that there was this Account, but believed 

had fully accounted. But whether upon the whole Matter 
A niunckton ſhould ſtay, was the Queſtfon. The Chief Ba⸗ 
ron declared his Opinion to be very clear, that as to the Aion 
upon the Bond, the Injun#ton ought to be diſſolved; becauſe the 

atter of Account has no Rind of Relation towards it. As to 
the Note, he thought that not ſo plain; becauſe the Note doe 
ſeem to relate to the ſame Matter as the Account. The Accoun 
related to the Agency; and ſo does the Mote, But yet, be ſald 
as nothing of this appears upon the Face of the Note. and as 
Money has actually been lent upon it, as being a negotiable 
one, he inclined to be of Dpinton, that the Injunfton ought to 
be diſſolved as to this Acton too, Baron Carter differed with 
him in Dpinton as to the ſecond Point; but the two other Ba- 
rons agreed with him in very. However upon the Duke's offer- 
ing to pay Dy. Liſle his 5001. upon the Note, the Court o2der- 
ed the Jnjuniton to ſtay as to this Acton. 


The King and Charleſworth. 


Tus Defendant having been ſutrendered by his Ball in vis. ants 


> b Habeas Corpurtto Hing Am up, that be igt rap 
zaped à Ha orpus un m up, e migbt c 
[ibert to move foz a new Trial upon his Infomation. 
Put the Court ſaid, their Rule is never to grant a Habeas 
Corpus un the Crown-Side, but where they have ſomething to 
charge the Party with, now in this Caſe they had nothing ; be- 
cauſe the Defendant had in every Thing complied with bie Re- 
K and carried the Recozd down to Trial. In the Civil- 
Side, they — they could not grant a Habeas Corpus, unleſs 
there is a Cauſe in Court; and foz this Reaſon they intimated, 
the Defendant muſt enter an Ation againſt himſelf; whic nn 
ingly the Defendant did; and the nert Day was bzought up by 
Habeas Corpus. And then would have entered into his Exceptions 
fo: the new Trial. But the Court ſatd, they believed. 
Rules of the Court this could not be done, till the other De- 
fendant Cox appeared. However, they would conſider of this 
Matter a little longer. And as to the pzeſent Defendant's bzing- 
ing himſelf by Habeas Corpus in this May, they ſaid, if it was 
complained of, that this was only a fitittous Dutt, this Pꝛadice 
would not do. And in the Caſe of Sellers and Bowes, the Chief 
Juſtice ſaid, the Court atually entered into this Fact, and upon 
— Appearing to be a feigned Sult, the Court ſent the Party 
again. 


King 


D- 
ns. 
he 


the Court of Common Pleas, “ 


304n Term. Trin. 3 Geo. II. 1730. 


* 


King and The Manucaptors of Seagrave. 


When«., | ] © ON the Irregulerity of a Scire facias againſt Ball 's being 
wg" "anneal referred to the Maſter, he repozted, that a Scire feci wag 
againſt Bail, returned upon it; but that it did not lie in the Office four Days 
tho Time before the Return, And whether this was requiſite 0 not, wag 
that is requi- the Queſtion. M2, Reeves and M2. Prime argued, that it was 
fre (var it not, and relled upon a Caſe in Salk. 599. in Point. However the 
the Office, Other Slide ſald, they had two Caſes direftly with them later than 
this in Salk, one wag that of Olgar and Staples, Trin. 1724. the 
other that of Gilbert and Billingſley. The Maſter ſald too, that in 
the Book of Piadice left him by his Father, there is no Dt- 
ſtincton between two Nihils and a Scire feci in this Reſpet; and 
conſtant Erpertence ts, that each of the Scire facias's muſk lie in 
= Dffice four Days, where two Nihils are returned. The Court 
thought thts the moſt reaſonable; but however ozdered this Pat- 
tet to be farther inquired into. 


Harding and Pitcroft. 


How far the M* Fazakerly moved to ſet aſide an Award, made by thiee 
_— p Fozemen of a Jury, whereby zol. was only awarded fo? 
an Away Damages and Coſts; upon an Aﬀidavit, that two of the Arbt- 
trato2s declared ſince the making the Award, that they under- 
ſtood it, that the Attozntes of both Sides were each of them 
to agree about the Coſts attending the Suit, and that they only 
meant ſuch Coſts, as the Party was at otherwiſe. Pe ſatd be- 
ſides, that he had known ſometimes the Court has o2dered dr: 
bitratozs to attend. M2. Juſtice Page ſaid, that he had known 
the lame Thing, but never, unleſs the Arbitratoꝛs were charged 
with ſome ill Wnndice. However in the pzeſent Caſe the Court 
ſald, they thought, this would be a Matter of dangerous Con- 
ſequence, 1f thep ſhould. alſow an Award to be overturned fo? 
ſomething, which part of the Arbitratozs has declared about if. 
Indeed, they ſafd, if all the Arbſtratozs would come befoze the 
Court, and declare, their Meaning was miſtaken in the ODꝛawing 
4 506 — that might be ſome Reaſon foz the Court's Jn- 
erpoſing. | 


King and Morrice. 


When an 17 an Adion fo? a falſe Return, the Plaintiff declared, that 
Action i- he recovered 2061. of Alexander Urket, and that the Sheriff of 
_ 1 See. Middleſex directed his Warrant to the Defendant, as High 
Fin lor falſe Bailiff of Weſtminſter, to levy this Money, which he had reco- 
Return, Vered of the ſatd Alexander Urket, unde pretat' Alexander convictus 
what ie good eſt, The Dekendant returned upon the Back of the Warrant 
r J nulla bona, ultra 1 . within hts Balliwick. Foz thts falſe Return 
Aten“ eb the p2elent Aition was bzought. Upon the Evidence at the Trial 

this Warcant vas p2oduced, but there was a Blank left . T 

1 j 


* 
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Name of Alexander Urket, (a that the Tarrant requtred the De⸗ 
fendant to levy this 206 l. quas Carolus King recuperaſſet verſus no- 
body, unde convictus eſt. A Clerdift was however given fo2 the 
Plaintiff, ſubje# to the Opinton of the Court upon this Aart- 
ance. 2, Wynn argued that this Gartance was matertal. Pe 
ſaid, as this Warrant tis, the Defendant would have been puniſh- 
able if he had levied this Money of Urket's Effefs, p2ovided he 
had had any in his Batliwtck. The Warrant, he ſaid, was ille⸗ 
gal upon the Face of it, to require an Officer to levy the Mo- 
ney upon A. which B. has recovered, without ſaying, that B. 
has recovered of A. Tf this was fo, he ſubmitted it, the Offi 
cer could not be anſwerable fo2 making this Return, whether 
the Return be true oz falſe. Foz that would be to puniſh an 
Officer, when he does not execute a CUrit, which if he did exe⸗ 
cute, he would be puniſhable [tkewiſe, 2, Fazakerly on the 
other Slde argued and ſaid, that if the Name of a Stranger 
bad been filled up in the Blank, he did allow Mz. Wynn's Ar- 
gument would hold. But as the Warrant now ts, he ſubmit⸗ 
ted it, it could have no other reaſonable Conſtruftton, but that 
the Money was recovered of Urket. And reſembled this Caſe to 
another, that is well known, of a Gzant being made between 
A. and B. of certain Lands; habendum to B. and his Deirs. This 
Ozaänt is clearly good; and yet the Lands were not ſaid in the 
PDienuſſes to be granted to B. The Chief Juſtice did allow 
this Caſe; and in the pzeſent Caſe too inclined to think, that 
the Tlarrant was good, and would (uppozt the Declaration. 
De (aid, in the . — Caſe, the Uarrant is not ſet out in 
hec verba in the Declaration, only the Subſtance of it; and he 
thought, this might be taken to be the plain Subſtance and 
Meaiung of it, However the Court ozdered Coptes to be given vide poſt. 
them ot the (Warrant and likewiſe of the Declaration; ſo this 
Matter was 02Dered to ſtand over. 


Thruſtout and Holdfuſt. 


R. Kettleby nom moved, that the Defendants might have Vide ante 
Liberty to plead, that the Tenants in Poſſeſſion are re- *5* 
ſiding within the County Palatine of Lancaſter. He ſatd, this 
is the conſtant Method of Pleading, where Lands are antient 
Ocmeſie ; and therefore, He hoped, it ſhould be allowed in = 
preſent Caſe. This Motion he made a few Days befoze the 
End of the Term; and the Reaſon fo2 his doing it then was; 
becauſe, he ſaid, on the laſt Day of the Term it is frequent to 
move fo2 Judgment in Ejekment; and then they ſhould be too 
late. Mz. Fazakerly on the other Side inſiſted, that in CE- 


hat Icitments, accoding to the new Method of Pꝛoceeding, the De⸗ 
of fendant can plead nothing, but the General Iſſue. ut if 
gh- this Matter, which is now deſired to be pleaded, was pleaded; 
eo he ſubmitted it, it could not be material; becauſe this Court 
tus has a concurrent Jurtisdiitton in theſe Adtons, which he con- 
ant cetved to be but perſonal. De (aid, it might be difficult per- 
w haps to bung Cales direitly adjudged in this particular _— 
the g 

ume 
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of an Eietment. But in the Caſe of Amner and Acton, Hill. 

Geo, 1. an EjeXment was afually brought in this Court of 
Lands lying in a County Palatine; Judgment obtained and 
executed; and the Parties intirely ſubmitted to it. However 
the Court declared, that they did not think an Ejetment to be 
a mere perſonal Aﬀton; accozdingly gave the Defendants 
Leave to plead the Matter they requeſted. 3 Cro. 854. 


Caſes ruled at the Summer Aſſiſes upon 
the Norfolk Circuit. 


Baxter and Baxter. 


When the 1* an Acklon upon the Caſe the Defendant pleaded the 
Statute of Statute of Limitations; and now offered to give in Evt- 
Limiarions dence. Tauchen befoze the ſir Pears begun. hief Juſtice 
4 pg n Eyres allowed this, and ſaid, that he thought the general Rule 
Aſſumpſir, Was, that as Payment migbt be given in Evidence upon the 
how ſar Pay- General Iſſue, ſo it might upon Non Aſſumpſit infra ſex annos. 
ment may be And Dy. Prime Obſerved, that when Motions are made in the 
_ + Uing's Bench fo; Liberty to plead Non Aſſumpſit and Non Aſſumpſir 
tome of infra ſex annos, the Court conſtantly ſays, they could never 


wi plea, lee any Reaſon fo2 them; becauſe what will be Evidence up- 
| on one Jſſue will be Evidence upon the other, 


Tong and Harriſon, 


When SG + an Aﬀfon of Treſpaſs fo: Breaking the Plaintiff's 
_ by {Houſe at St. Ives, and Lying with the Platntiff's Wite 
one Perſon there, upon Evidence it appeared, that the Plaintiff's 
againſt ano- Houſe was at Hertford in this County. Cpon which Ser- 
therforlying ſeant Raby objecked, that the Plaintiff had failed in his De- 
Ute Wall“ claratton; and cited the Caſe of The Queen and Cranage, Salk. 
de good K- 385. De [aid farther, that the Gt of this Atton was the 
videncoto Bieaking of the Pouſe, and the Lying with the Plaintiff's CUike 
— wa ſuch gn|y added in Aggravation of Damages. And compared this 
Ation to the Cale of Lying with a Man's Maid-Servant, wherein it 
has been determined, an Aﬀton will not lie merely fo2 that, 

though that Matter may be given in Evidence conſequenttally. 

Put MW}. Gatwood inſiſted on the other Pand, that there was a 
Difference in this Reſpeft between Lying with a Man's Wike, 

and Lying with a Man's Maid Servant; and that the Lytn 

with t © Plainti' CUlife was in the p2eſent Caſe the Oi 

of the Aäton; and — — the preſent Obfedton not ma- 
terial. Judge Denton too was of the ſame Opimon. And fo this 
Matter was ruled accozdinglp. | Th 
4 C 
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The King and Morrice. 


When « 

N an Indickment upon the Statute of 5 Elizabeth, fo2 exer - peron is in- 
I ciſing the Trade of a Grocer, without Having ſerved 9i&ed mn 
a legal Ap zenticeſhip; the Defendant offered to = Evil. the Statut 
dence of his having ererciſed this Trade fo2 ſeven Pears, as 1 
being Matter Tantamount to hig having ſerved an App2entice- ee redes 
ſhip koz that Time. Chief Juſtice Eyres did allow, that the without ha- 
Caſes had gone ſo far, as to allow a CUife's living in the ving ſerved 
Shop with her 1 — fo2 ſeven years to be equivalent to an an _— 
apprenticeſhip ; but thought the preſent Caſe not ſtrong enough iv bo# 
to comply w th the Meaning of the Statute. Accozdingly the fengunt's ba- 
Evidence was diſallowed, ving in fat 


exerciſed tho 
Trade for ſeven Years will not be ſufficient Evidence to acquit him upon ſuch Inditment, 


Durrant and Durrant. 


1 an Iſſue dfrefed out of Chancery, wherein the what mall 
Queſtton was, whether a Man was Compos 02 not be « good 
at the Time of crecuting his Uill, it was held by the Executionof 
Chief Juſtice, that it was not neceſſaty ; that all the TTiit- h l vii 
nefſes to the Will ſhould ſee it executed. St one of them ſaw of range 
8 338 and the others were pzeſent, he ſaid, it would ve andPerjuries, 
uſſiclent. 


Burnet and Coby. 


PON the Trial of the Iſſue in this Cauſe, the Queſtion wg 
U was, what Eſtate the TUv2ds in a Will conveyed, which in « wat 
were theſe following ; I deviſe my Lands to A. for Life, convey an 
and after his Deccaſe the Remainder to the Heirs Male of the Eft=te wh 
Body of A. and to the Heirs Male of ſuch Iſſue Male. The 7 
Chief Juſtice was of Opinion, that they conveyed an Eſtate⸗ 
tail to A. and ſatd, that the ſettled Diſtinſtion was, where 
the Tod Heir is in the ſingular Number, and a Limitation 
made to the Iſſue of ſuch Heir, the ozd Heir fs conſideren 
as a CUo2d of Purchaſe, and a Deſcriptio Perſone ; but where- 
ever the Mod Heirs is in the Plural Number, and a Ltmita- 
tion made to the Iſſue of ſuch Heirs; the ozd Heirs is 
conſidered as a (Uo of Deſcent, and not of Purchaſe. 


Term. 


Term. Mich. 


4 Geo. II. 1730. 


Chairman and Edwards. 


Money can- after a Recovery in an Ejeftment, Mz. Hatſe! moved to 
not bo b ng onev into Core, and that it might be ſtruck out 
of the 


How far I: an Action of Treſpaſs, bzought fo2 the mean Jyofits, 


—— eclaration. But the Court ſaid, this was an Ac. 
Adlon tion founded upon a Toft, and therefoze refuſed the Motion. 
ng" up- | 
on a 1orr, 


Andrews and Dingley. 


How far the 859710 Darnel moved, that a ſpectal Capias might be quaſhed, 
Court will foz the Cauſe of Afton appearing upon the Face of the 
_ e CUrit to be after the Teſte ; and likewiſe fo? the Writ's being 
iat, ſigned by M2. Ventris, whereas it ought to have becn ſigned, 
by the Ftlazer, as the Aﬀton was commenced by Ozigtnal. The 
Court ſatd, that they thought + — ſecond clearly an Objeftton, 
and as to the fixſf, they ſat, there muſt be a Method of ta- 

Vide po! king Advantage of it; fo made a Rule to ſhew Cauſe, 


Palmer and Wadbroke. 


How far In- M* Robinſon moved to plead double in an Action of 
conſitont Treſpaſs, Not guilty, and a ſpectal Juſtification. Che 
Pless ſhall Court thought, that as theſe Pleas were tnconſiſtent, thep 
ed of with- were not to be allowed; however as the Chief Juſtice was no 
out an Am. in Court, they gave him Liberty to move this Matter again. 
daviethut And then he cited the Caſe of Smith and Smallwood, Mich. 
ayes of them 2 Geo. 2. _ us very Motion was allowed. But My, Strange 
ive. gon the other Side quoted a great Gartety of Caſes, where 
theſe Motions had been expzellp refuſed ; particularly thole 
of Filch and Miller, 11 Anne. Anthony and Williams, Trin. 
4 Geo. 1. Allen and Jacobs, Paſch. ) Geo. 1. Woolly and Somers, 
Trin 12 Geo. 1. and Hale and Oaldam the ſame Term. Thc 


Court ſatd, that 'Þl believed, they had gone lo far as to allow 


theſe tnconſiſtent Pleas, where an Exckutoz is concerned, but 
that too upon an Aﬀfidavit. However 14 they never ought 
to do ft otherwiſe. Accowingly refuſed the Motion. 


I Go!- 


| 
| 
| 
. 


| 
| 
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Golbeir and Colſon, 


M* Strange moved, that the Bail taken by the Sheriff, How far Bail 
might have Liberty to enter themſelves Bafl above, inaſ- whith are 
much as the Defendant refuſed to appear himſelf, oz to ſuffer =_ =- 
any Body to appear fo2 him. n e Court allowed de ar Liberty 
this; becauſe there appeared to be a plain Delgn in the Defen- o enter 
dant to charge the Ball. However NI ould not allow chem(clves 
the Ball to juſtify themſelves; as a Judge had not ſigned the Bil «bore- 
Batl-ptece at his Chamber. 


Andrews and Dingley. 


1 2 conny on again, the Court declared, that Vide ante 

the Quaſhing a Writ was a Matter merely of Favour. 368. 

and as to the firſt Objeitton, they thought it not ſiiffictent to in. 

duce them to quaſh the Capias in the pzeſent Caſe; becauſe it 

was agreed on both Sides, that the Party was not arreſted ups 

on it, till after the Cauſe of Action. And farther, they obſerved, 

that Writs taken out in a Cacatton are conſtantly teſted of the 
2ccedent Term. They ſatd therefoze, that the only Method of 

aking Advantage of this Fault, if there was any, muſt be upon 

Oyer. And there it is neceſſary, that the Party muſt appear, 

tho' it muſt be a Special Appearance only; whereas, in the pe. 

ſent Potion it was neceſſary, that he ſhould not. As to the ee 

cond Objeitton they ſatd, it received this Anſwer, that the CUrit 

was marked with the Stamp of the Filazer, and that was the 

pol matertal Thing. Accozdingly the Court diſcharged the 
ule. g | 


Mayle and Brackville. 


R. Marſh moved, that the Monſuit in this Caſe might be How for the 
ſet aſide, which was obtained upon a ſuppoſed Miſtake, _ ** 
that the Canſe of Ackton was laid undecimo Regis nunc, whereas „ Nona 
it was objefted.at the Trial, that the Canſe-of Aﬀton ought to . 
ave been lald undecimo Georgii Regis primi. Foz he ſaäld in 
ruth the Aton was commenced 12 Geo. 1. And 8 the 
Recozd was made up the Third of his pꝛeſent Majeſty by the 
Entry being De termino Sane Trinitatis Georgii Regis ſecundi ter- 
tio; pet the Memorandum was, that the Platntiff queritur duode - 
cimo of the late Ring. De ſatd, it was true indeed, that this 
Unſwer to the Exception was not diſcovered, till the Monſuſte 
was recozded. But yet it was as true, that it was diſcovered 
immediately after the Monſutt was recoꝛded; and upon that the 
Judge cxdered the Defendant's Clitneſſes to be ſent ko; but 
then truly they were told, that the CUitneſſes could not be 
found, CApon which he moved, that the Nonſuit might be ſet 
aſide; oz at leaſt, that the Court would give ſmall Coſts; fo? 
the Statute ok 23 Hen. 8. c. 15. which allows Coſts in theſe 
SB Caſes, 
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Caſes, truſts the Court with a Power of giving them accozd- 
ing to their Diſcretion. But the Court were of Opinton, that 
they had no Authozity to ſet aſide a Nonſuſt ; and they ſalb, the 
Court of Common ]leas declared themſelves to be of the lame 
Ppinſon in a Caſe, that was latciy befoze them. Then as ts 
the ſccond Point, they ſaid, the Courts of Law never move- 
rate 0} intarge Coſts accozding to their Difcretton, as 
Courts of Equity do. they made a Rule fo? ng 
Cauſe, and then infarged jt. But afterwards they thought 
oper to difcharge it; becauſe the, Plaintiff would not conſent. 


Anonymus. 


New for « R. Reeves moved fo a Mandamus to be directed to the Judge 
— ok the }I2crogative Court ro grant Adminiſtration to one 
Adminuira- Smitli durante minori erate of two Chifdren. He ſatd the Caſe 
non durente Was, that a Man had left theſe two Childzen, who were Jn- 
winori #- fant9; and that Smith was theilt Ozandkather. smith had ap- 
— plied fo Admintfülcation durante minori ætate in the Pierogatibe 
Court, and had acuallp given Sccurtty to bung tü an Jnven- 
top and diſtribute accozding to the Statute. The Judge of the 
zerogative Court had declared him co be a p2oper Perſon; 
ut pet had thought proper to tnfiſt, that Smich ſhould give far- 
ther Security to divide the Effets in equal INA f 
mongſt the Crevitozs, M). Reeves ſubmitted that theſe 
were Terms contrary to Law; and therefoze as the Judge of 
the Pꝛerogative Coutt had offered to gone Smith Adminiſtra- 
tion, ü — his 3 with theſe Terms; he hoped, t 
Judge ſhould be compelled to grant it without them. T 
Court dectared, that they were apprehenſive, the Eccleſiaſtical 
Courts had a dfſcreticnary Power of granting {dminiſtration 
durante minore ætate, ſtill rematntng in them. And therefoze 
they might quality it, as they thought pzoper. Powever the 
Chick Juſtice ſaid, bes Opinton was, that they might be com- 
| pelled to grant ſuch Adminiſtration ko ſome Body. And as it 
Vide pot Yoga Matter of Difficulty, they made a Rule to ew Cauſe. 


—— 4nd The Earl of Ferrars, 


How for « N Motion foz a Trial at Bar next Term, though it was 

* O an iſſuable one; the Court faid, that Lozd Chanceiloz dad 

an Idvabie declared to them, that if the Court could not diſpence with 

Term, their Rule againſt trying Cauſes at the Bar in this Term, he 

muſt and would decree the Iſſue againſt the Earl pro con 

And upon that they (atd, they would diſpence with tt; which they 
accomdingly did. 
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Smith and Horner, 


N Rule to ſhew Cauſe, why an Execution ſhould not be ſet Vide ants 
O aſide fo2 its having beeh executed after lee! ay 337. 
Wirtt of Erroz; Mz. Reeves (aid, that the preſent Writ of Ex- 
ro was votd; and conſequent! een be ng Syperſedeaz. os 
Fat he ſatd was, that there had been fozmerl1 Writ of Err 5 
upon this Judgment in the Common Pleas; but quaſhed upon 
the Platntiff in Erroz's own Motion, No he has thought pꝛo⸗ 
per to bung another Writ of Ereo2 upon the ſame Judgment, 
as of a Judgment likewiſe in that Court; whereas Y2., Reeves 
inſifted, it ought to Have been a Wric of Erroz, quod coram vo- 
bis. Che Court ſatd, the ſingle Quedzon here was, whether the 
Acco below was tranſcribed oz not, befoze the Quaſhing e 
the firt Writ of Ertoz; fo; if it was, undouvtedly the Crit 
Erro2 9ught £9 have been quod coram vobis; as was ſettled {it 
the Caſe of Cowper and Ginger in this Court, founded upon 
the Cale of Walter and Stokoe. Upon that he Court thought 
mapor tu refer this Fan to be tiqizired of by the Master. 


Dale and Homes. 


M*. Robinſon mobed to ſet ade a Aerdig fo2 u. Uariance be- Non for the 

in hu he Veen he Copy f he Ihe 098 erornape e {hes 

n enire Y of the aue keturngapie « Verdi 

Dayccertain ; birt the Genre In 40e Ro be Ng pet A Vane 
) 


C020 of Nai prius - 
turnable.at-a-neneral Return Daß. be d, that there N ke, between the 
wile another Fault in the Copy of ue, in 1 did Record of 
'P | by 


duodeeim jurator was ofmkteh. and 40 theſe p there ug be Co- 


ung no Ostenee made at the Txial. -Derjeant Chappel au the „ of che 
was no rt t e 5 „Iſſue. 


Ather Side inſiſted, that the Venire A the iſ 
no the Duodecim neither; and therefp2c as 'the erence cou 
mot be applied to any Part of the Matte „st, could not 
material. And to-thts'very Point he qugted an expzels Cate 
ae mg rhe Cour e c 0 6 (0 $68 HA 
cco2dingiy the Court woreo the Ante, that they had 
day wewing Cauſe. | | | * 


Anonymus. 


O E Mary Harvey, being. bought up f 
' ed upon the 


n, that 


uerter⸗Seſuons of 'Middleſgs e 

the e 4 ee 

a „Gurt wall 

thy Offence, and a-Gollins intervening hes We por eli 
Submiſſion; but pet the Juſtices oxdered-hev to el Gaps 


Us to the Matter of Diſcharging her, the Court ſaid, par . 
was 


pleaded by fendanis might have Liberty to plead leverallp, 
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was p2oper, ſhe ſhould make farther Submiſſion to the Juſtices, 
And as to the 1 they ſaid, this Commitment was a 
Convifton, and they had no Power to bail in ſuch Caſeg, 
And this Point Judge Lec (aſd, was lettlen in Yates's Caſe 
in the Common Pleas; and M2. Maſterman (att, the like wog 
held in the Caſe of the Town of Queenborough. There appeared 
then to be thzee Jnd{#ments pzoduced againſt her, found in this 
Court; and upon that the Court turned her over to the Mar- 
ſhalſea charged with theſe likewiſe. 


Belgrave and Thompſon. 


The Cer- PON a CUrit of Erro2 on a Judgment by Default in the 
rainty requi- Common Pleas in an Acton of Treſpaſs, M2. Reeves took 
red in deela- g Exception to the Declaration, that it charged the Defendant 
Adion je With taking Quinquaginta pecias Materie quadrat', Anglice Squate- 
Treſpaſs, Timber, which was too uncertain; toz Materia ſignifics any 
So02t of Matter whatever; and beſides there is a p2oper Latin 
od fo Timber, which is Maremium. De ſald farther, that it 
was neceſſary foz the Plaintiff to have let fozth, how much of 
one Sozt of Timber the Defendant had taken, and how much 
of another. And upon theſe Exceptions he obtained a Rule, 
that this Matter ſhould be farther conſidered of. But now 
Md}. Fazakerly came and cited other Caſes, where Declarations 
have been ag looſe as the p2eſent one, and pet they have been 
held good. Particularly he mentioned, a Caſe upon his Mo- 
tion, where ſo many Pecias ligni, Anglice Ends of Board was 
held good; and yet there may be many Sozts of Ends of 
Boards. Then to the (ſecond Exception he laid, it was true in- 
deed the Number of Pieces was requiſite to be mentioned; but 
never the Nature of them; fo2 that would make great P)olirt- 
ty tn Pleading. Beſides be took Notice, that the Statute fo? 
the Amendment of the Law had extended all the Statute of 
Jeofails after Gerdiß to Judgments by Default; and rn 
there could be no Doubt of this Batter at this Day, The 
ourt ſald, that they had conſulted Littleton's Dictionary, and 
had found Materia to be a p2oper Wo2d fo; Timber; and that 
would put the chick Matter in Diſpute depond Queſtion, And 
as to the other Matter, they thought it not material; accozd⸗ 
ingly affirmed the Judgment. | 


When « Anonymus. 
Scire facias 


andes Ball N a Scire facias againſt Bail, the Plaintiff had demanded ſeve- 
how far ſo- 1 rally of the Ball, why the diſtint Dums recovered by the 
veral Pleas Judgment ſhould not be reſpetively levied of their Lands and 
may bo enements. And upon this 99. Draper moved, that the De- 
4 | becauſe ſeveral 
dant without Recoveries are pzaped againſt the Defendants. Accozdingly the 
Summons Court allowed the Motion. 


and Scyo- 


rancc. 1 The 
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The King and Bell. 


M* Forteſcue and Mz. Kettleby moved to diſcharge a Rule, Ar what 
fo2 the Jnſpeition of publick Books in the Cozpozation Time the 
of — hey ſaid, there had only been a Rule made cen grants 
fo2 ſhewtng Cauſe, why an Infozmatton ſhould not be granted for inſpe&- 
againſt the Defendant koz exerciſing the Dffice of Burgeſs in iag Books of 
this Bozough; ſo that at pꝛeſent there was no Cauſe in Court; « Corpor«- 
fo2 the Entring into a Recogmſance on the Part of the ÞP2oſe- tion. 

cuto2 makes it 5 a one; and that is never done till the Rule 

made abſoſute. They ſald farther, tho'the Jnfozmation ſhould be 

granted; and even there if it appears by the Recogniſance, that a 

common Inkozmer only pꝛoſecutes, the Court would never ſuffer 


this Motion. M2. Kettleby (atd farther, that he did admit that 
in ſome Caſes the Court had gone ſo far, as to grant Rules 
fo2 theſe Jnſpeittons befoze making the Rule abſolute fo2 the 
. Inkozmatton; but he remembzed particularly in the Diſpute be- 
f tween Alderman Brocas and Alderman Baylis, this Potion was 
j erpzeſlyrefuſed. De then obſerved, that the Rule was dzawn 
i up in ſuch an erpenſive Manner in the pꝛeſent Caſe, as he be- 
0 lleved was beyond all Rind of pꝛecedent. Foz it was to have 
5 Jnſpeittoin of all publick Books, Reco2ds, Entries and Papers. 
1 The Court ſaid in the Caſe of Bedford Level, the Diſtinckion 
. was ſettled, between where a common Inkozmer appears to be 
8 ien and where the Party intereſted; and they remem- 
f jed in the preſent Caſe, that the Rule fo chewing Caule upon 
| ( l i - - 
. the Inkozmatton was made at the Complaint of a Party inte 
t reſted; then as to the Fozm of this Rule, M7. Maſterman ſald 
. that they have not been of a long Date; but from the Time of 
2 their being firſt granted, they have always been dzawn up in 
f this Manner. Accozdingly the Court refuſed the Wotton. 
e 
E * . 
D Rixon and Francis. 
it 
d R. Agar moved, that the Pꝛoceedings againſt Bail might be How far the 
d- M ſta Ved on the Scire facias, pending a Crit of Erroz on the — Gore 


puncipal Judgment, upon entring into the Rule of Arthur and Myo- — 7 
net, tu lutrender the JÞ2tnctpal, 02 pay the Condemnation⸗money pending « 
within four Days after the Judgment ſhould be affirmed. My}. Ro- Writ of Er. 
binſon on the other Side objected, that Judgment was had upon r. 
the Scire facias; and therefoze this Motion was now too late; 
and he ſatd, in the Caſe of Cole and Buckland, this Motion was 
refuſed, only becauſe the ſecond Scire facias was returned. The 
Court ſaid, that was certainly true; but yet they had conſidered 
on this Matter, and were reſolved to extend this Rule of Arthur 
and Myonet to the pꝛeſent Caſe; only upon this Difference, that 
as the Bail have not now the Liberty to ſurrender the Pztnct- 
pal; fo they ſhall not have their Eleckton to ſurrender htm, oz 
pay the Condemnatton-money, but ſhall be erpzeſly Bound to 
ban the Condemnatton-money in Caſe the Judgment be affirmed, 
and likewile the Court required oe Vall ſhould pay the _—_ 
$ 
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of the Scire ſacias, and the Chief Juſtice ſald, that there wag 

Reaſon to carry theſe Motions as far as can be; becauſe it is 

much to be doubted, whether, in Caſe the —_ Judgment 

be reverſed, the Bail may not relieve themſelves by an Audita 
uerela, Accopdingly upon M2. Agar's Conſenting to theſe 
erms the Court granted the Motion. 


Anonymus. 


When a A Fozmer Judgment having been ſet aſide fo2 Jrregularity, 
* is 5 Umphrevil moved, that a ſecond Judgment might be 
. wy Mi ſo likewiſe, fo2 there having been no new Declaration delivered, 
pow far the But the Court ſaid, the fozmer Judgment might have been ſet 
not declare dlide fon ſome Jrregularity in not calling fo2 a Plea. Accozd- 
De novo. fhiglv refuſed the Motion ; fo?, they (ſaid, their Rule was, that 
= Party ſhall go back and amend no farther than his Jrregula- 

rity has begun krom. 


Lopes Henrices ver. Frances & Perata. 


. 4 
How far Ser- Scacc. M* Brown moved, that Service upon one of theſe 
vice upon Defendants might be Service upon the others, up- 
one Deten- on Account of their being joint Dealings and Tranſattions de. 
be good ver. (Ween them. The Court ſaid, where indeed one Defendant 
vice upon Leaves the Management of the Cauſe to the other, Service up: 
another. on one Octendant is allowed good Service upon the other, by 

the Pꝛackice of Chancery as well as this Court. But in oye 

rom Caſe, the Tranſatons between one Oefendant and the 

other related to Matters of a different Nature. So refuſed 


the Motion. 


Worley and Glover. 


What fhall M I R. Strange moved to ſet aſide a Judgment that had been 
bo ſaid to be obtained on the —— "Pr the Foot of the late ft 
e 


« good Ser- gf Parliament fo2 diſcharging the Perſons of poo; Creditozs. 

py of « Wric, De fuld the Ad requires, that = ecfendant ſhould be ſerved 

with a Copy of the Writ; which Service of the Copy muſt be 

intended to be made as the Service of the Coptes of all other 

Things are; viz. at the lame Time to ſhcw the Party the On 

mal; but in the pzeſent Caſe that was omitted. De ſaid be- 

des that the Copy of the Writ was bad too in — of Fozm. 

upon Account ok the Keturn being prox poſt ſeptimanas Sancti 

ich. without ſaying how many Weeks; ſo that the Defendant 

had as yet Time to appear, and a great Deal longer. The 

Court were of Opinton as to the firſt Point, that = @bjeton 

was not matertal; becauſe the Ack of Parliament has thought 

proper to require only a Service of the Copy of a (Grit; and 

with a Copy the Defendant was ſerved. However upon the 
other Exception the Judgment was referred to the Maſter, 


4 Anonymus. 


e 


WY = TT we Wwe _ 


—_ 


Term. Mich. 4 Geo. II. 1730. 37 


Anonymus. 


PP was moved fo2 to be direfed to the Conſt» How far « 
ſtory Court of York, to ſtay there Pꝛocerdings tn a Suit foz feen 
the Payment of a Rate, upon a Suggeſtion that the Party p proceeding 
Lands did not lie in that Parich where the Rate was made of; in the Eccle- 
which Matter they had pleaded below; but ſill the Courts there 6aftical 
went on Pꝛoceeding; and ſa would try the Bounds of Pariſhes, Cora in « 
The Court ſatd, that the [Party ought not only to have pleaded, — 2 
that the Lands did not lie within that Parich, but that thev lay « Rate. 
within ſome other = non conſtat uponthis Plea, that the Party 

has any Lands; and if lo, this-would be Batter pzoper fo2 Ap- 

peal. However as the Counſel ſain the Fa# was, that the 

Lands lap in the next adjotning Pariſh; the Court made a Rule Vide pod. 
to ſhew Cauſe, 


Black and ——— 


Erjeant Girdler moved to ſtay Pꝛoceedings, which were carried What man 
on upon the late At of Parliament, which allows Service of not be ſaid 
a Copy of a Writ to be good Service, ou Account of the Co⸗ — « void 
py of the CUrit, as well as the Crit itſelk, being votd; there bey» 
ing the material Mozds left out, fi inventus fit in Balliva tua. The 
Court ſatd, they did not think this would make them votd; fo 
refuſed the Motion. 


Mytton and Peacock. 


R. Strange moved fo2 an Imparlance, upon a Pꝛoceeding What Gall 
on the new Rule by ſpectal Latitat, 22 Declaratton's de ſid 0 be 
being ko; moze than was contained in the Writ; and yet when hom = 
this Matter had been latd befoze a Judge, the Plaintiff took ſpecial L. 
out a Summons ltkewife, and got his Declaration amended. dat. 

But My. Strange ſubmitted tt, it was a Declaration within ye 

Rule but from the Time of the Amendment; accozdingly t 


Court made a Rule to ſhew Cauſe. 


Winter and Snow. 


M OTION was made, that the Plaintiff in this Caſe Might When a Fer- 
| be diſpaupered, fo2 his having been noyſuited in a fo2mer n i» ad 
Aton. But becauſe the Nonſuit appeared to be only upon af pan 
Ollp, the Action being in Trover, and the Demand appearing peru, how far 
upon Evidence to be made after the Teſte of the Ozigtnal, tho the Court 

in Fait befoze the ſutng of it out; the Court diſcharged the will nor di 


Rule, that had been made fo2 ſhewing Cauſe. - pavper him. 
Williams , 


— 
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Williams and Promittee. 


The Forms TN a CUrit of Erro; on a Judgment in the Common Pleag 
required in 1 upon an Acton of Debt upon a Bond Mz. Strange took an 
Judgments, Exception, that befoze the pronouncing Judgment, that a Day is 
given by the Recozd to the Parties hic uſque in Octabis craſtino Pu- 
rificationis'; and then without ſaping Ad quem diem, &c: Judgment 
(s immedlately given with an Ideo conſideratum eſt. So that 
Judgment ts p2onounced, when the Parties were out of Court 
upon an Adjournment, The Court ſaid, this was certainly not 
right; however the Court would not reverſe the Judgment, but 
02dered the Matter to ſtand over, that the Parties might have 
Liberty to move below to amend; and akterwards it wag a- 
mended and the Judgment affirmed, 


Mallory and Jenings. 
How far the | N a CUrſt of 22 on a Judgment by Default in the Com- 
wantof» I mon Pleas in an Aﬀton upon the Caſe on ſeveral Pꝛomiles, 
quiry may COLaNt of a CUrit of Enquiry was aſſigned fo2 Erroz; and M1. 
not bo aſlign- Reeves ſubmitted it, that this was an Crro2 not helped by the 
ed for Error. Statute of Jeofails. De ſatd, the Statute faz the Amendment 
of the Law had helped Judgments by Dekault in no other Ca- 
ſes, but where Gerdicks were aided by the fozmer Statute; but 
he fatd, there could be no (Urit of Enquiry where there is a 
Clerdiit; and therefoze as the Tant of that could not be in⸗ 
tended to be cured in a Judgment by Cerdt#; ſo it could not 
be intended to be cured in a Judgment by Oefault, But the 
Chief Juſlice ſaid, that the Stat. of 18 Eliz. helps the (Gant 
of all ozigthal and judicial Writs after a Clerdit; and there- 
foe by the Statute of the Amendment of the Law, rekerrin 
to this as well as all other Statutes of Jeofails, this Caſe mu 
be helped likewiſe. Beſides the Chief Juſtice ſaid, it is cer- 
tain CUrits of Enquiry may come in Aid of Gerdias in ſome 
Caſes. And Judge Lee obſerved, that this very Point in Que- 
ſtion was determined in the Caſe of Iſles and Pit, Trin. 11 Geo. 1. 
and in the Caſe of Morgan and Houſeman, Paſch. 3 Geo. 1. Acco20- 


{ingly Judgment was affirmed, 


Hiſham and Rhodes, 


How far the M* Kettleby moved, that a Bond and Judgment given to the 
8 Marſhal foz the Security of the Rules might be deltvered 
not procce«. UP, upon an Account of the Terms of the Bond and Judgment 
ry Method Parlal is complied 7 But the Court (ald, tho' the 


againſt an ar is an Officer of this Court, they ſhould not inter, 
Officer of fre in a lummarp Cay in a Matter of this Nature, which 
the Court: would be, to try poſſibly a long 1 whether the Terms 

were bzoken 02 not. Chey compared this Cale to that of a She: 


riffs taking a L01:d, ſuppoſed to be againſt the Stat. of * 
a | 


| 
| 
| 
| 
| 
| 
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* 
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which Matter, they ſaid, they certainly would not determine 
upon a Motion. | 


| Speak ver. Born, & al, 


R. Andrews came to ſhew Cauſe, why a Prohibition ſhould How far the 
not be direfed to the Commiſſary of St. Paul's, to ſtay Pi. Se 

ceedings in a Suit depending befoze him, that was commenced pa ;, 

by the pꝛeſent Defendants as Church-wardeng of the ariſh of obliged to 
t. Giles'g — 7 to compel —_— the Plaintiff here, to take « Li- 

take a Licence from the O2dinary, in ozder to qualify him fo2 cnc. 

ating as Deputy to one M. Venn, appointed Clerk accozding to 

the Canon. = ſaid, there were two Points, that would p20- 

perly fall out in this Enquiry ; one, whether a Clerk of a Pariſh 

can make a Deputy; the other, admitting nt he may, whether 

ſuch Drone be obliged to take a Licence, To the firſt of theſe 

Points, he fatd, he ſhould ſubmit it, that a Pariſh Clerk could 

not make a Deputy. The Ererciſe of this Dffice, he ſatd, re- 

lated ro Watters merel — j therefoze the Office 


ö ALAS £44... 


. could only be conſidered to be Eccleſiaſtical CR Ing ſuch 
„ Office is ſupplied [Dy a Parſon, as this Caſe is. The Conſe» 
. quence of which, he ſaid was, that ſuch Dfficer could not make 
E a Deputy. Foz the Rule of the Civil and Canon Law is, that 
t all Perſons ſhall exerciſe their Dffices themſelves in proper Per- 
1s ſon, and not call in Aid the Aſſiſtance of another. To the other 
t Point, he ſatd, he did allow that there was no erpzeſs Canon, 
a which required theſe Officers, that even a# in Perſon as Pa- 
1s riſh-Clerks to take a Licence. But the Canons in 1603 do ap- 
t point the Biſhop to be Præordinator omnium ; and the Conſtruc⸗ 
e tion of this Canon has been, that Clerks of Pariſhes ſhall be 
it under the Regulation of the Biſhop, and ſhall take Licences. 
C. he (aid then, that as this was reaſonable that the Clerks them- 
| elves ſhould take Licences, there was equal Reaſon that their 
| Deputics ſhould do ſo too. M2. Reeves on the other Side ur⸗ 
k- ged, that this Office was conſidered in Law, as tempozal; and 
IC to this Purpoſe quoted 13 Rep. 70. 18 Edw. 3. 27. Marſh. 101. 
IC 1 Keb. 286. And tif this Point was ſo, he ſaid, he ſhould ſubmit 
1. it, as one Conſequence, that the Clerk might make a Deputy; 
d- it is determined that a Conſtable map, and ſo of all other Offi 


ters, that are miniſterial; and as another Conſequence, =_ 
there is no Occaſion fo? a Licence. The Court ſaid, that they 
at pzeſent inclined to think, that the ſettled Diſtinckion was, 
that this Office is conſidered as — 1 when the Clerk is n0- 
minated by the Pariſh under Cuſtom ; but ſpiritual, when nomt- 


the nated by the PParſon, accozding to the Canon. Þowever the 
ed Court thought p2oper to grant the a yes; that the Par- 
ent ties might declare in it; and gave a Week fo2 this JPurpoſe, tho 


thc Scrjeant Chappel ſaid, that four Days was the uſual Time. 


5D Han- 


„„ 
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How far « 
Perſon hull 
gain a Settle- 
ment by a 
Service. 


| | | Vide ante 
364. 


Vide ante 
37% 


tion in the Cauſe, but from the Time of the IA and 


3 
— —t: 


Hanmere and Elleſmere. 


R. Fazakerly moved to quaſh an Oꝛder of Removal, wherein 
the Fa# was ſpecially ſtated, that a Man was hired foz 
thire Quarters of a Year, and lived as Servant foz that Time 
in Elleſmere, and then continued on upon another Piring fo 
Year, and libed upon that Piring fozone Quarter. But upon this 
Matter, the Juſtices adjudged that be gained no Settlement at 
Elleſmere, (0 removed him to his foxmer Settlement at Hanmer, 
Ve ſatd there were many Caſes, where ſuch Pirimg and Service 
has been adjudged a good Settlement. And the Court ſatd, 
was not a Matter now Ne to be made a Queſtion of, ſo 
made a Rule to ſhew Cauſe. And afterwards made it abſolute. 


Williams and Scagrave. 


AT H1S Matter coming on again, P. Strange inllſted, that 

there was not only as much Reaſon that the Scire facias 
Mould lie in the Office four Days befoze the Return, where there 
ig aReturn made of Scire feci, as where there ts a Return made 
of two Nihils; but he ſubmitted it, that the Pactice of t 
Court might be pꝛoved to beſo, Tow ich JPUTPO e he cited t 
Caſe of Obryan and Fraſier, Mich. 12 Geo. 1. re the Doubt was, 
whether the CUrit of Scire facias might be eretuted the Day it 
was returnable. In that Caſe, it was Held it mv; and the 
Reaſon fo; it which he took the Court gave at that Time was, 
becauſe rhe Scire facias muſt lie in the Office four Days. Þe 
ſaid too, that this very Reaſon the Court went upon in the Caſe 
of Land and Perry. And beſides, he ſaid, they had a Cet- 
eigene to pzoduce of many of the antienteſt Ppattiſers, that they 
always took the JP2atce to be ſo, Accozdingly the Court made 
a Rule, that Pꝛoccedingg upon the Scire facias ſhould be ſtatdy 


Mytton and Peacock. 


HIS Pater coming on again, Us Pu ſaſd, that the eſta . 
bliſhed Rule of the Court was, upon an Amendment 
the — all have his Eleckton ot paying Coſts oz giving 
an Imparlance; and in this Caſe the Plaintiff choſe rather to 
pay Coſts. But M2. Fazakerly on the other Side argued, that 
the Declaration amended was to be conſidered as the Declara- 


as that was after the ſecond general Return-day in the Term, 
they were therefoze intitled to an Imparlance by the antient 
—— of the Court. But tbe Court ſaid, it is certain a 

eclaration amended is conſidered as the Declaratton in the 
Cauſe from the Time of the firſt Delivery; and that that ap cars 
from thc conſtant J]Izatice, that if a Declaration is dellvered 


bekoze the Eſſoln dap of the Term, and afterwards amend. 
I 
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the Defendant is obliged to plead the ſame Term, Accozdin 
the Court diſcharged the Rule e m 2dingly 


Anonym _ When an 


M* Waller moved fo2 an Info2mation againf one Richards, a f. Gene f. 
Juſtice of Peace in Wales fo2 a violent Battery. Judge againit « 

Probyn at firſt thought it requiſite, that there ſhould have been Juſtice of n 
Notice given of the Motion; but as it was a Complatat againſt 3 

the Juſtice out of the Erecutton of his Office, the Court thought „ 76: 6. 

it not neceſſary, ſo made a Rule to ſhcw Cauſe. Chief Juſtice piven of ths 

and Judge Page abſent. otion. 


Anonymus. 
R. Harper moved fo2 an Jnfo2mation againſt one Winter How far ths 
fo2 a Challenge to fight at Long-Swo2d, tho given — 

by (Uv2d of Youth. And accozdingly the Court made a Rule nen 
to ſhew Cauſe. And ſome Time befoze in this Term, Motion for « Chal- 
was made foz an Inkozmation againſt Col. Onſlow fo2 a Challenge lenge. 
in CU2iting, There the Mozds of the Challenge were inſerted in 
the Atfidavit verbatim ; but the Court refuſed to grant a Rule to 
(hcw Cauſe, till the Letter was annexed to the Afſidavit. 


* Dupleſes and Thorp. 


N Rule to ſhew Cauſe, why a Venue ſhould not be changed, How far the 
M2. Bootle, jun, ſaid, that the Aﬀton was in Debt foz Rent, cou does 
and 28 the Court would not do it. But Wy, Marſh on . Vene 
the other Side ſubmitted tt, that as the Circumſtances of thts in en ation 
Caſe were, hep nous. Becauſe here the Aﬀton was d20ught of Debt for 
upon a paro emiſe, and not laid in the County where Rent. 
the Lands are. But the Court ſaid, that they thought the Rule 
in Ceneral was, that the Venue is never changed in any Acton of 
Debt foz Rent, They appealed too to 95 eeves, whether the 
Rule was not (o; who declared, that ſo he always underſtood 
t. Accozdingly they diſcharged the Rule. 


Curland and. Leeland, 


M. Fazakerly moved to quaſh an D2der of Seſſions, confirm» How far « 
ing an Ozder of two Juſtices. The Fa# was ſpectalſp Perſon hull 
ſtated upon the O2der, that one Somner {ived as an Appzentice gane Serrie- 
in the Fin of Curland, and when he had ſerved gut good Part g en Ap. 
of his Time there, entered into an Judenture of 44 — 55 prenticeſhip. 
and then ſerved out the whole of his Time; but it happened, 


that the Indenture was not camped, noz the Ponep due 1 


me " - A S Tf LR et, 
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Vide poſt, 


Vide ante 
252, 294. 


the Stamps ever pald. Upon this Fai ſo ſtated, the Juſtices 
of the Seſlions, which were fo2 the County of Lancaſter, oꝛdered 
the Opinton of the Judge of Aſſize to be taken; and acco2dingly 


M. Juſtice Forreſcue delivered his Dpinton to be, that Somner 


had got a good Settlement > ſerving his Appzenticeſhip; upon 
which the Juſtices of the Seſſlons made their D2der accozdingly, 
However M2. Fazakerly ſaid, he ſhould ſubmit it, that this Service 
ſhould not be ſufficient. Pe ſaid, the Aﬀ of 3 & 4 Will. & Mary 
is the Statute, which allows Services by an Appzenticeſhip ta 
be equivalent to Notice in CWriting. But that Statute requires 
the Appzenticeſhip to be by Jidenture ; which muſt be underſtood 
to be an effetual Indenture; now the Statute of 8 Anne 9, 39. de- 
clares, that ſuch Indenture (hall be vold, and intirely ineffetual, 
where the Duty is not patd, oz the Indenture ſtamped. Accozd⸗ 
ingly the Court made a Rule to ſhew Cauſe, 


The King and Dr. Ward. 


i ſh Matter now coming on to be argued upon the Re- 
turn to the Mandamus, Mz. Strange opened it to be, that the 
Office of Regiſter was granted to Di. Sharp and another fo 
Life, and to the Survivoz of them, that the other Ozantee died. 


and thereupon Dy. Sharp 7 one Shaw his Deputy; that 
| 


Articles were erhtbited agalnſt Shaw tn the Court of the Archbt- 
ſhop of York, in Ozder to dep2tive him; and that thereupon it 
was p2oceeded ſo far, as that Shaw was ſuſpended fo? five Pears. 
The Return then ſet fozth a Canon, which impowers the Arch- 
biſhop to appoint a 112 in the Room of the Perſon ſo ſuſ- 
pended fo}, one, two, thzee 07 ane Months, oz longer; and that 
accozdingly the archbiſhop had appointed one in the mean Time, 
The Return then ſet fozth, that the Day befoze the Suſpenſion, 
Shaw reſigned his Depu ation; and thereupon = Sharp appoint- 
ed Dryden his Deputy, who is the Perſon on whoſe Behalf the 
Mandamus was granted. Jt was farther alledged, that an ap 
peal was bzought upon this Sentence of Suſpenſion befoze 
the Delegates, which remains yet undetermined, and oat an 
Jnþtbitton was direcked to the Commiſſary from the Archbtſhop, 
to admit no one pending the M and that fo2 theſe IKcalons 
the Commiſſarp could not admit the Party now complatning. 
M2. Strange ſaid, that two Points might be pꝛoper to be inqul⸗ 
red into; one, whether a Mandamus would lie in this Caſe at all; 
the other, admitting that it would, whether the Return to the 
zeſent Mandamus be ſufficient. To' the firſt of theſe Points he 
atd, he ſhould admit, that a Mandamus would not lie on the ” 
lication of the Deputy himſelf; the Authozity of the Cale in 
ev. 307. 18 (0 — the Reaſon fo2 that Caſe is, becauſe the Au. 
waza ok the Deputp is revocable at the Lili of the Perſon 
making htm his Deputy; but yet he ſaid, tt was as certain, that 
a Mandamus would lie on the Application of the Party making 
bim his Deputy; becauſe his Freehold is concerned in Intereſt; 
and ſo is the erpzeſs Authozity not only of the Caſe laſt mention 
ed, but likewiſe of Ven. 110. To the ſecond Point he obſerved, 


that the Mature of a Mandamus was not to eſtabliſh a Right, — 
z | arel 


— 
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barely to put a Man inta Poſſeſſion; and therefoze there are ma- 
ny Things which would de material, if the Batter of Right 
had come in Queſtton, which cannot be materfal in the vzeſent 
Caſe. Accozdingly he ſaid, it has been held, that a Non fuit 
eſectus is no Return to a Mandamus. Do in the Caſe of The 
King and Sympſon, Mic. 11 Geo. 1. where a CUrit was directed to 
Swear in Church-wardens, it was held to be no Return, that an 
Inhibition came from the Biſhop of London to p2event-his daing 
it, To conlider then the Subſtance of what appears upon the 
put Return, he aſd, it was manifeſt, that the 5 5 


o be admitted. The Canon indeed does allow the B 
ſupply an Office upon a Suſpenſion of a Deputy; but 
be underſtood no longer, than the Officer omits d 


to 
can 
oing it him · 
elf. But the Officer has afually appointed another Oeputy in 
ſelf. But the DfAicer ha pe h ty t 


the pzeſent Cale; and therefoze that Deputy ought to be admit- 
ted. £2. Filmer on the other Side urged, that the Mandamus 
would not lie. De ſaid, it certainly would not foz a Pzofoz; 
(0 is 3 Mod. 332. and in 6 Mod. 18. it is erpzeſly ſatd by Lord 
Chief Juſtice Holt, that tho' theſe Uirits had been granted in 
ſome Caſes, he thought they had been granted minvs rite. Pow⸗ 


p ever he laid, he ſhould ſubmit it, that the pzeſent Mandamus at 
K leaſt ought to be ſuperſeded; becauſe it is not alledged in the 
N Mandamus, that the Commiſfary is the pzoper Dfficer to admit a 
, Deputy-Regtſter. And in all the Entries be could find, this 
. Fozm ts conſtantly obſerved. Mz. Strange by Way of Reply ſub- 
. mitted it; that the Party had waived this Erception not 
it (uggeſting this in his Return. And beſides, he ſaid, in the CUrit 
5. itſelf there were the Wozbg, Tu tamen non habens rationabilem cau- 
U ſam, to rekuſe Admittance, have refuſed to do it; which he thought 
1 would ſupply it. The 1 7 Juſtice ſatd, as to the Caſe of The 
at King and Sympſon, he did remember that Erception; but he 
If, ought the Point was ruled upon another Matter, that the 
n. erlon appeared to claim an Office at Colcheſter ; and that the 
nt. (hop of London had granted this Inhibition but it did not 
be appear, that Colcheſter was within his Dioceſe. The Court 
Ip upon the two firſt Points inclined to grant a peremptozp Man- 
N damus; but they thought the Third, about the Fo2m of the CUrit, 
an deſerved to be conſidered of. So 02dered Pecedents to be vide pot 
Op. ſearched. 
Is 

Anonymus. 


Ou Rule to ſhew Cauſe, why an Inkozmatton ſhould not be — far the 
granted againſt one . Baldwyn, who was Deputy to the Toure vl 
Pigh-Bailif of Weſtminſter, fo; entering into the ouſe 41 

cntleman in a moſt outragious Banner, miſtaking it foz Col. again « 
Charrers's, who had been convited (03 Felony. 92, Wynn (aid, Sherif', 
that he had Aﬀfidavits to pzoduce, which direciy dened, that z. Officer 
Baldwyn was any Thing concerned in it. But the Court KA 
fo: that Reaſon this Hatter ought to be tried. Feen 0 
made the Rule abſolute, But the ande of the Term, on 
Rule to chew Cauſe fo2 an Infozmation o an mm 1 | 

5 


th 
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How far any 
Ples in Bar 
ſhull bo ſaid 
to bo an If- 
ſuable one. 


How far the Scac. 
Court will 
not givo a 
Man time to 
put in bis 
Anſver till 
he hes en- 
ered his Ap 
pearance. 


Vido ante 


349+ 


Chick Juſtice and Judge Lee ſaid, they do not make Rules 
of this So02t abſolute when the Fa is demed; and npon that 
diſcharged that Rule. 


Anonymus. 


R. Theede moved to ſet aſide a Plea fog its not being a. 
2 to one of the Judge's Otreittons. The Judge 

2 given Leave at his Chamber, that a Judgment ſhould 
e (et aſide, upon the Defendant's paying Coſts, pleading an 
(Muable Plea, and —— ſhozt Notice of Trial. But the 
Pied, which the Defendant had put in was, that the Platntfff's 
eſtato? was convited at the Old Baily fo2 Felony, Upon 
which Py. Theede objeted, that there was no Manner of Co- 
ſour of Truth in this Plea, and beſides the Intent of the 
Tudge's Rule was, that the Defendant ſhould plead the Ge- 
neral Tſſue , fo2 which Reaſons, he hoped, his Motion ſhould be 
allowed. ut the Court ſaid, that any Piea in Bar was with⸗ 
— the Meaning of the Rule ; accozdingly refuſed the Mo- 


Verden and Lord Berclet. 


| dant's Anſwer, though the Defendant had not ap. 
peared, upon account of their being, no Attachment taken out 
again him fo2 bis not appearing, ſo not in contempt. The 

ourt agreed, that the ancient Padtce uſed to be ſo; but of 


late fo2 about theſe fir Pear the Officer infozmed ew e | 
e 


Jaſtice conſtantly was, to refuſe theſe Motions, til 
darty ſhould enter bis Appearance, in ſuch Caſes, where t 
arty did not appear in Time, ar as upon an Attach⸗ 

ment. And upon that the Court refuſed the Motion in the pze⸗ 


{ent Caſe. | 


Wilcox and Huggins. 


oy — Hawkins now — 1 ko; the Dekendant, and Serjeant 
Chappel = the Plaintiff; Serjeant Chappel (att, that he ſhould 
ſubmit it, that the onſtru#ton upon this Statute has been ſettled 
to be, that where a Creditoz enters is Ackton within fir Pears 
after the Debt contra#ed, he thereby obtafns another ſix Years fo; 
his Erecuto?, as well as himſelf. And to this purpoſe he quoted 
the Cale vf Lethbridge and others Adminiſtrators of Richards againſt 
Chapman and his Wite, Mich. Dn 2. in the Common Pleas. 
The Statute of Limitations was there — and the Plain⸗ 
tiffs replied, that Richards, who was an Attoznep of that Court, 
pzoſecured a Crit of Puvilege, Mich. 8 Geo. 1. which was con- 
tinued down till Hill. 11 Geo. 1. and the 9th of November follow- 
ing Richards died. The Adminiſtratozs did not commence 
their Suit, till Mich. 13 Geo. 1. Jt appcared upon the faced 
I 


OTION wag made fo2 Time to put in the Deken 
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the Face of the Oeclaration too, that Admimſtratton was com- 
mitted to the Plaintiffs above a Pear befoze the Commence- 
ment of their Sult. And yet held by the whole Court, that 
this Caſe was out of the Statute of Limitations ; and acco2d- 
ingly Judgment given ko the Plaintifl. And the Court at that 
Time gave this Reaſon- fo? the Judgment; that where-ever an 
Inteſtate has begun his Acton within Time, the Adminiftra» 
to2 ſhall always have fir Pears. Be ſald, if this was ſo, he 
ſubmitted tt, there was equal Reaſon, that when an Erecuto2 
commences bis Adlon in due Time, his Executoz likewiſe ſhall 
have another ſix Pears, And ſo when their is no default in the 
firſt Perſon, every Erecuto2 ſhall have ſir Pears in his own 
Time. But Serjeant Hawkins on the other Side argued, 
that every Debt, that an Erecutoz ſues foz, is to be ſued foz, 
as a Debt of the Teſtatoz, and not as a Debt of his own; 
and thereloze there was good Reaſon, that the Teſtatoz ſhould 
be anſwerable fo2 that Part of the Delay in ſutng fo2 his Debt, 
which incurred in his own Time; and that Delay ſhould run 
on and be continued in the Time of the Erecutoz, The 2 
neral Authozity of the Books, he ſaid, was erp2cſs to this 
]urpoſe; and accozdingip cited Lutw, 256, 261. — laid too, 
{it was well known that the Acton commenced by the Te- 
ſtatoz muſt be continued down to the Time of the De- 
claring; in ozder to ſhew, that ft was commenced to fave 
the Benefit of the Statute. De obſerved then, that there 
was equal Reaſon, that the Executoz ſhould make his Acton 
to be a Continuance of the Ceſtatoz's, as near as poſſible ; 
which muſt be done by commencing it in reaſonable Time; and 
that may be befoze Pꝛobate; though he cannot indeed pꝛoceed in it 
till after; becauſe he muſt Ede cee the Pꝛobate into Court to in- 
title him to declare on it. The Court declared, that, unleſs it was 
fo; the Authozttv of the Caſe determined in the Common Pleas, 
they ſhould have been Prerty clear of Opinion, that the Time in⸗ 
curred in the Life of the Teſfatoz muſt go on in the Time 
of the Erecutoz. They ſcemed to agree too, that the Action 
commenced by the Executoz muſt be bzought in reaſonable Time, 
in 0zder to make it as near as can be a Continuance of the 
Teſtatoz's. But what that reaſonable Time was, they owned 


themſelves to be in Doubt. The * Juſtice ſaid in Lutw. 


256. lome of the Judges thought, that would be a reaſonable 
Time in this Caſe, which is held to be fo in the Caſe of 
e a TUrit by Journeys Accounts. But Judge Lee 
aid, he ſhould think a Pear to be a reaſonable Time in the 
preſent Caſe ; becauſe the ſame Statute has appointed that to be 
the Time in another much {ike the pzeſent Cale; where it has 
appointed, that within that Time a Man ſhall commence a 
freſh Aﬀton ; when it happens, that the Judgment in the firſt is 


reverſed upon a TUrit of Erroz, Powever they ozdered this vide pot. 


Matter to ſtand over. 


Lewis 
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330. 


the (ſame Point, which he now argued; but the Matter which 
Muck ich de c. , 4 1 


| Lewis and Lewis. 


M* Pazakerly now argued fo) the Plaintiff in Erro2; and 
ſald, he ſhould ſubmit it fo2 a general Rule, that no 


 Aﬀton would ſie fo) what is done in a Courſe of judicial Pic. 


ceeding ; unteſs there be ſpecfal Damage attending it. And t 
Reaſon kor that, he ſaid, was, becauſe the Court will take up. 
on themletves to core# thoſe Bisdemeanours. But in 


* Caſe, he ſubmitted it, that there could be no Colour foz 


bis Aﬀton, Foz if the Uerd(# in the D2xigtnal Aﬀton was 
right, the Party was not injured; and if the Aerdi# was Wong 
he. has a good Remedy by Attafnt. Beſides he ſaid, it does 
not appear upon this Declaratfon, that the Judgment was 
— in the Fozmer; and then it was certain, this Aion was 
tought too ſoon. To 1. this general Learning he ſald 
many Caſes might be cited. Particularly he mentioned that 
in 2 Cro, 601. and Hatton 11. in —— laſt Book it 1s held, 
that an Acton will not lie fo: giving falſe Evidence, So 
— 2 will it lie fo2 putting in faiſe Ball accozding 
to the Caſe cited by Doderidge in the ſame Place in Cro. befoze- 
mentioned, De ſald \ſkewiſe, it was known and certain, that 
no Aﬀton would lte foz a malitious Dꝛoſecution, till the Judg⸗ 
ment given in the Ouginal Acton. But beſides, he ſaid, there 
was a Fault in the Declaration, which made the Aftton clearly 
bad. The Declaration lets ſozth the procerveng in the fo} 
mer Cauſe, and the Uerdi# bein — 0 the lai 
then goes on and ſays, that the 5 aintiff there Præmiſſorum non 
ignarus Iimbzaced the Fury, ratione quarum — ſollicitationum the 
zar gave a Gerdick koz the Platntiff, Now he obſerved, that 
= remiſſorum included the erdit as well as the other Part 
of the Proceedings; and (f a Uerdi# was given befoze the Im- 
bzacery, the Imbzacery could be no Offence whatſoever. DP. 
Filmer on the other Side argued, and ſaid, that on the la 
Argument the Court were of Opinton with PM). Fazakerly on 


ourt at that Time was, whether the Ratione, 
&c. was a ſufficient Averment of ſpectal Damage. And there- 
foze he ſhould confine himſelf to that. De ſaid, if an Aﬀon is 
bzought by a poung oman koz Wozds, per quod Maritagium 
amiſit, the per quod ig a ſufficient Averment, and that, though 
the per quod {s the Fit of the Aten lo that the Aﬀion will 
not ite without it. De ſald too, this was the ſame of a Vir- 
tute cujus, 0} A Prerextu quorum; and in general, he ſald, he did 
not know, that there was any particular Mods, which N 
required as necefſary to deſcribe an Averment by. Þe ſatd, be 
did not know, there was any Decaſſon fo2 bim to ſay any Thing 
farther ; but if it was doubted whether this Aﬀton would le, 
though there wag not ſpectal Damage, he ſaid, many Caſes 
might be cited. Co this Purpoſe he quoted 5 Ed. 4. 126. cited in 

Rep. 18. where it is held, that if a Man kozges a Note, an 

#101 will lie even befoze a Conviftion of the Fozgery. So 
iikewtle tt is gens that ik an Attoznep enters Judgment 
ſoz the Plaintiff where the Court ozders a Non pros, all 1 
1 


atntiff, and 
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will lle. The Court ſaid, that they were in no doubt, but the 


Acton would lie, if the ſpecial Damage was ſufficiently averred, 

And at pzeſent they thought the Averment was ſufficient; eſpe- 

call a fter Uerdit. However o2dered this Matter farther to 
L + | 


Taſh and Dupree. 


Common Pleas, M. Reeves took an Exception, that it de ſaid o bo 
did not appear by the Return to the Writ of Inquiry, that the * 8904 Re- 
Jnqueſt was taken befoze the Sheriff, it is only kald, that the Wa l. 
Tnqueſt was taken per duodecim, &c. which can only relate to t quiry. 

Jurozg, and not to the Perſons befoze whom the Jurozs gabe 
their Clerdi#. The Court ſad, that in theſe Entries made up⸗ 
on Reco2d — are only ſhozt Recitals made of ſich Part of 
the Pꝛoceedings; that therefoze they thought the, &c. might in- 
clude this; and if this did not appear 2 the Return, they 
ſhould habe brought the Return up by Certlorari; as is done 
= l of Dztgitnals. Accozdingly the Court affirmed the 
uogl .* 


The King and The Corporation of Newcaſtle upon Tine. 


R. Reeves moved to diſcharge a Rule 3 an Attachment The cer- 
againſt the late Mayo? and tome others, koz not — 1 
a Writ of Mandamus, upon account of its being only mentioned „ 
in the Aﬀidavit, that certain Perſons, of the lame Name with „nich i 
the late Mayo2, and theſe others, were ſerved with the Rule made uſcof in 
to return the Mandamus; but not ſatd, that they were the order to have 
2crſons agatnſt whom the Mandamus wag 2 firſt of all. . — — 
nd the Court ſeemed to be of this Opinlon; otherwiſe they lein % 
ſaid, the Pate, 2 the Affidavit could not be indicked make the 
fo2 Pcrjury, And they laid, they thought this Objeſtion might Return to « 
now be made, though they did not ſhew Cauſe upon the Rule, Mandamw. 
Dowever at laſt this Objetton was walved, and the Return 


put in. 


The King and Norris. 


A Rule having been granted to. ſhew Cauſe why a Mandamus What Things 
ſhould not be direcked to the Mayo? of Newcaſtle to ſwear ay ne 
in certain Perſons Freemen of that Cozpozation, My. Fenwick 1 oro 
now moved to diſcharge ft, upon account of their Freedoms not abſence of 
being regularly given them. He ſaid, the Charter required, the Mayor. 
that the P2eſence of the Mayo ſhould b 
rate Aſſemblies; but in the Tie ent Caſe the Mayo? diſſolved the 24 
Aſſembly, as ſoon as the Liſt was given in of theſe Perſons 
Names, befoze they were admitted to their Freedoms; and 
therefoze he ſubmitted it, that their AdmiMon was irregular. 
But the Court ſaid, it is very true, that no new Bufinels _ 
| 5 


N a Utit of Erroz upon a Judgment by Default in the What hall 


e neceſſary at all c02p0- fee 2: Ce, 
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be pzopofed fn the Abſence of ſuch Office vut the Afembly has 
always a Right to proceed in Prfineſs, that tons begun, 
when he was pzeſent. Actowingly they made the Rule abfolute, 


Raſtwell aa Griffith. 


How far a PON the Maſter's Repozt of the Trregularity of a Judg⸗ 
— — ment, the Caſe appeared to be, that the Plaintiff had 
Judgrwene MINED hig Judgment fo? not paying fo? the Coppof the Iſſue, but 
| t he had dematided 2 . moze fo? the E the Tue, than 


emand in theſe Caſes oupht to be ſtrffly accozding to the juſt 


Copy of the 
ers, and the Demand otnght to be fozmally entred upon the 


llue. 


ty ſj = really due upon it. The Court ſatd, that the Plaintiff's 


Copy of the Iſſue. And therefoze, though the Defendant had 


tendzed no Money at all, the Court let the Judgment aſide, 


Richardſon and Chancey, 


The Reme- THz Proceedings upon an Attachment fo2 the Beach of an 
dies upon an Award having been referred to the Maſter fo2 Jrregularity, 
Award. he reported the Caſe to be, that the Plaintiff had obtaine 
udyment in Debt upon the Arbitration-Bond, and that ſome 
Evidence was lald bekoze him, that the Plaintiff had actually 
taken the Detendant in Exccution, at the ſame Time, that he 
is now p2occeding upon the Attachment. M2, Coningsbey how- 
ever ſubmitted ft, that this Pocceding was regular, and in⸗ 
ſtanced the Caſe of a Man's bzinging an Aﬀton of Covenant up- 
on a Moztgage, and buünging an Ejeftment at the ſame Time, 
And ſaty too, that the Point in Qneſtfon is determined in 
Salk. 73. The Court ſald, that they certafnly would not ſuffer 
the Party to take both of there Erccutions at the ſame Time; 
— tho" and s taking Judgment in thr Aﬀ#ton of Debt might be 
conſiſtent with t 1 — Pꝛoceedings. And upon that referred 
this Matter to be farther inqutred tüto by the Maſter. 


Doo and Hunt. 


of a Judgment in Ejeckment having been 
aſter, he repozted the Faft to be, that - 


How far Pro- T HE Trregulart 
uthozity, to an Attozney to appear fo2 the 
n 


2 bw. 1 Hon — 
an Eject me andlozd ha en 
ter with. Tenants, which he did accoz 
our the Con- Palbity; upon Which the Court 


the Judgment aſide; and 


Tenant. 


font of tho the La the Attoznep to pa Coſts; and ſald farther, that cven 


e Landiozd 2 not make himſelf a Party to the 
ült, till the Tenants had appeared, but upon a DSuppoſition, 
that the Tenants will appear; fo2 he is only to defend the Pol 


$ | a Phillip 


WA but without the Tenant's | 


.4 26 4 2 edi bad 
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Phillips and Knightley. 


12 Matter coming on again to be a 
Recozd, wherein there was the ſame 
and a Demurrer to the Replication; Mz. Fazakerly relied upon 
that ng Objettfon to the Award, that the Arbitratozs had not 


put an End to the Aﬀfon between Marſhall and the Plafntiff 
but had only given £ e Plaintiff an Acton of Covenant a aint 
arinails, 


| afe he ſhould pzoceed in it. Py. Draper however 
ſubmitted it on other Pand, that the Award was good 
enough. In Rolls Abridg. 548. and 1 Cro. * he ſaid, it is 
eld, that ff two Perſons are Co-obligozs and Oefendants in an 
ton, and enter into Bonds of SubmiMion, and the Arbitratozs 
award, that the one Obligoz ſhall acquit the other of the Bond 
due to the ranger: this Award ts good; tho' the Dbligee map 
immedtately put the Bond in Suit againſt both Obligozs; an 
conſequently the other Obligo2 may immedigtelp be moleſted. 
be cited 1 Mod. 9. to the ſame Purpoſe. He ſald beſides, that 
in 1 Roll. 249. ft is held, that Arbitratozs may award, that one 
Man ſhall cnter into a Bond to pay Money to another, and not 
diretly to pay it. And in 2 Cro. 400. 'tis held, that {here an 
Award was made, that all Matters in Difference ſhould be de- 
termined, except what related to fuch a Bond; but that that 
ſhould ſtand in fozce; ſuch Award was be and pet there all 
Oifferences were not determined. So he ſaid, it was a known 
Rule, that Arbitratozs may appoine Coſts to be tared by an Ok⸗ 
ficer of the Court. And fo2 theſe Reaſons he ſubmitted it, that 
the Award was good. But M:. Fazakerly, by Cay of Reply, 
anſwered, that as to the Caſes firſt cited, the Arbitratozs yay 
awarded all that was in their Power; but th the 4 Caſe 
they have not. And as to the Caſe in Rolle 249. he obſerved, that 
it is beyond Diſpute, Arbſtratozs may appotnt Money to be 
paid at a future Day; and conſequently may 1 Security 
to be given foz it in the mean Time. So the Cale in 2 Cro. he 
ſatd, that the Arbitratozs did make their Award concerning the 
Soud, as well as concerning the other Oifferences; and award- 
ed, that that would ſand as a good Security; which is making 
a Determination of that Batter as well as the others. And to 
the laſt Cale he took Notice, that Arbitratozs cannot be ſuppo- 
led to be the pꝛoper Judges of Coſts of Suit; and it 5 fo2 
Reaſon, Arbttratozs are allowed the Aſſiſtance of one of t f- 
ficers of the Court. The whole Court declared their Opinions 
to be, that the Award could not be matntatrned. The Reaſon 
which the Chtef Juſttce pate was; that ff Marſhall ſhou ld Fi 
} 


ceed in his Ackton, ſich P?2oceeding would not be ſo much a 
Breach of the Award, as of the Covenant. But the Reaſon, 
which the Thee other Judges gave, was, that the Covenant re- 
uires Marſhall tu t1demnrty the Ifaintiff agatirſt af{ Coſts and 
amages, which ſhall attend the other Adlon. But thoke Da- 
mages cannot be aſcertained, but by a Jury in f ſecond Aäkton; 
and therefo2e there is plainly no End put to all the Differences. 
However the Court oꝛzdet'd this Matter to ſtand over. 


Dr. 


rgued upon another Vide ante 
Bider of leading, 8 


Vide poſt 


* — — Zñꝛ — 
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Vide ante 
192. 


Dr. Bently qui tam and The Biſhop of Ely. 


HIS Matter now coming on ta be argued Upon Demurrer 

to the Pꝛohlbition, By. Harper, as Counſel fo? the pop, 
ſaid, that he hoped upon the whole Recozd a Conſultation ſhould 
be awarded, He obſerved, that there were two 4 ue. 
ſtlons, which it would be proper to have the Opinion of the 
Court upon, befoze they entred into the general Inquiry about 
the ſubje# Matter of the Articles erhibited againſt the Dockoz; 
one, whether the Dz. can be anſwerable ſingly fo2 ſuch of t 
Fats, as the Articles charge him to have committed jointly fn 
Concurrence with 12 Body of 1 College; the other, whether 


the * can plead the general Ack of Gzace made the 7th of the 
_— . ng in Var to the pzeſent Inquiry. Foz both theſe Mat- 
ers the 


N has relfed upon in his Replication, and to that Re- 
lication the Biſhop has demurred. To the firſt of theſe Mat⸗ 
ers he obſerved, that wherever a College. ſubjeck themſelves to 
the Cenſures of the Aiſitoz fo; an Ac, which the College have 


jointly concurred in; ſuch Cenſures can only be inflited upon 


them in their 1 Capacity. Foz a Giſitoz's Power never 
reaches to a Suſpenſion 02 Oepztvation of the Franchiſes of 
the Cozpozation; ſince that would be to give the Uiſitoz a 
Jower of Deſtroying the Cozpozation itſelf. Pe (aid, tf this 
as ſo, the Conduf of each particular Member mi bt be in. 
quired into, how far he aſſiſted in this collegtate At. Ik he did 
aſliſt, he deferved to be puniſhed; if he did not ali, he deſerved 
to be diſcharged. To this Purpoſe the Cale was put of a Co 
ponatiens Setting their common Seal to a Bond, with Cond 
lon, that — a Perſon committed Murder; where undoubted- 
ly each tndividual Member, who gave his Aſſent to the At, 
would be indiXable — the Offence. To the ſecond Point he ob- 
ad that the Ad of Gzace was only a General Pardon of all 
ic 
don by erpzels Mods. And therefoze (ſuch Crimes could on 
be intended to be fo2zgiven, which might be puniſhed by Indick. 
ment, and were Crimes agatuſt the State. But Statute ok 
— N are only the Rules koz the Government of a pzivate 
amilp; and therefoze Offences againſt thoſe Statutes cannot 
c 1 to be taken into the Conſideration of the Legiſla⸗ 
ture in ang the pzeſent Law. Accozdingly the Court deliver ⸗ 
cd their Opintons as to both Points, that they could be no Bar 
to the Biſhop's Uilitation, However thc ſaid, they had a 
Doubt 32 themſelves, whether there did not 14 to be 
ſuch a Fault in the 1220ceedings, as would make tt to be to no 
oy — to go on any farther. They ſafd, the Biſhop's Cita- 
ton has been upon the Statute of 40 Elis. but in the Plea the 
Viſhop has averred, that King Edw. 6. has made the Biſhops of 
Ely, foz the Time being, Cilitozs of the College; and there 
fozc it is to be doubted, whether the Stat. of Eliz. arc not vold. 
Foz which Reaſon a Day was given to ſpeak to this Queſtion. 
and then Pz. Harper came again, and argued, that the Statut! 
of Eliz. might be well maintained. Þe ſaid, it was a Po = 
N 3 - 


—_—_ not particularly ercepted, as the Ring might par- 


T_T enter ooo GS ! 
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clearly known, whether the Statute of Edw. 6. had appointed 
the Biſhops of Ely fo the Time date —— this College 
fo2 ever; the Mozds of the Statute being on 2 Epiſcopus Elien- 
ſis Viſitator fir. De ſaid, it was not a certain Thing, that thoſe 
(Uo2ds would bind the King's Succeſſozs; and it might be a 
Queſtion, whether the ConſtruXion of them would not moze 
11 5 be, that the then Biſhop of Ely ſhould be Uiſito), 02 
he Biſhops of Ely fo the Time being during the Life of that 
King only. De ſald however, that he muſt allow, that the other 
Conſtrufion of the (Wo2ds might moze p2operly be maintained; 
becauſe about the ſame Time, that theſe Statutes were made, 
in 15 Hen. 7. 1. b. it was held, that a Pyto 'Ss Ducceſſoz might 
take Advantage of a Licence to purchaſe in oztmaln made by 
the Crown to the P2to2 himſelf; tho' the Licence was not made 
to the P2to2 and his DSucceſſo2s. But tho' he ſhould admit this 
Point to be ſo, he ſaid, he ſhould ſubmit it, that the Statutes 
of Eliz. are good notwithſtanding ; and what he would rely upon 
in Pꝛook of this ſhould be, that in all Royal Foundations the 
Rings of England fo2 the Time being, have a Yr of 
giving new Statutes with the Content of the College, and 
' A o' a general Uiſitoz is appointed; eſpccially, where ſuch 

iſito2 conſents to the Statute, and ats under the Authozity of 
them. De ſaid, this was like the Caſe of all Cozpozations. 

he Ring indeed cannot give a new Charter, unleſs the Bod 
accepts it; but if the Body does mou it; the Charter is we 
given. The Authozity of the Books he owned wag very rare in 
the particular Inſtance of the Statutes of Colleges. But oor 
he would offer as an Evidence of this Pzerogative was, that 
almoſt all the King's of England from the Time of Edw. 6. have 
in Fat given new Statutes to this College, beſides Queen E- 
lizabeth ; 1 might be Proven et e! them to the Court 
under the Gzeat Seal. And this has not only been the Caſe of 
this College; but, he believed, of all the Royal Foundations 
in both Unfverſities. And thts, he (aid, he hoped would be ad- 
mitted as a Pꝛoot of a Right; e ecially when not one Reſolu- 
tion has been offered of the Mackſce being illegal. Dz. Hinch- 
man beſides ſaid, it was ſettled in 500 Cale of Univerſity College 


, ccc ee 


of in Oxford, that, where the Ring, who founds a College, dies, | 
te without giving any Statutes any of the Ring's Succeſſo2s to? 'F 
ot the Time betng, may give at different Times what different | 
la. Statutes they think proper. And it may be doubted, whether 1 
Ty the Þeirs of a pzivate Founder can do this. The Court in- 
ar clined to there ozmer Dpinton, that Qu. Eliz. Statutes were 

C votd, notw 1 what had been ſaid; however ozdered this 

be Patter to ſtand farther over. Vide pot if 
110 iS 
he The Biſhop of London and Lewen againſt The Mercer's 1 1 
| - Compan VC upon he Sta. | 
id. * a Writ of Erroz upon a Judgment in a Quare Impedit, that +: Car. 2. 
on. had been bzought tn the Common Pleas, foz a Diſturbance 7. ſec. 63. | 
utc in a Pꝛeſentation to-the Church of St. Mary Colchurch within the rel- ag te 1 


not City of Londom Derjeant Chappe! ↄpened the Caſe to be; that — — 
ä by : | London, 
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2 Plaint/f's ad let forth in their Declaration, hom that the 
itch of St. Maty Mildred in the Poultry, and the C tch of 
St. Mary Colcharch, wert two antient Chutches within oy ity 
f London; ary burned vown by the great Fite. ey en ſet 
o2th the Att of 22 Car. 2. c. 11. ſe. 63. fo; rebuilding the City 
which it ts provided, that theſe two Churches ſhall be niten 
onether, among ſebctal othet, which there 3 the ſame Pov 
on 1 * nd rhen th sech Clauſe of the A fs ſet fozt 
whſc ſ0ps, hat of thoſe Churches out — — by this Aﬀ, 
the Patron of ſich Church ſhall firſt pꝛefent after the Fire, 
ch was of the greateſt Endowment befoze it, The Plain⸗ 


if 
he greateſt Cinluce at the Time of the Fire, and that the uin 

18 fon of te (ut Churct at the Elm akozetald; wn 
e ; e Plaintitff. pt ented ſoon after the Fire, that were Patrom 
of the Thurch of ö. 1 Colchurch, b which it now belongs to 
hem to pꝛeſent. The Btlhop clatme ay in the Church, 
ut as Ordinary, The i Lewen pleaded, that long be⸗ 


Oe the Mercer's Compan ny 
homas of Acorn was ny of the Church of Colchurch, as Im- 
1 $ in Fee, that this Þoſpital was diſſolved in the Time 
en. 9. and fo the Chutch came to the Crown, and from the 
town was granted to the Mercer's Company bekoze the Fire. 
dfque hoc, that he Mercet's Company wete patrons of the ſaid 
Chilreh at the Time of the Fire. Upon this Fact ifſtte was 
854 and the Jurp found a AGerdick fo2 the JPlaintiffs. But 
etjentit Chappel fath, he ſhould ſubmit it, that the Fac, upon 
which the Fe was teied, was a Fai by 'no Beans materſal 
2 whether the Church was an Impꝛopuation at the Time of th 
ire, oz whether it was a Peelentatton, it was 11 the ſame 
aſe, The Intent of the A# could never de, that by the Anttin 
ſe two Chijtthes, the Benefit of Rilling up one ſhould be lo 
nd to this utpoſe e begged Leave to apply a Caſe out of 
J Lev. 437. the Judgment (indeed of the Court of King's Bench 
und Common Pleas, he vid allow, was 1 bim; but = 
Jin ments wete teverſed in the Houſe of Lozws. Oe ſatd then 
har if this was to | 2 hat the Jflue was ſolned u on 
a Boint hot material; the onlequence wag clear and manifeſt 
hat the Pet on, fo? whom the Iſſue was fotnd, cannot ave 
udg ment. To which 1 — he relied upon the Caſc of 
roome and Woodwatd, two Terms ago in the Common Pleas. 
0 Creſph(s ſome of the Oefrhwatits (uſſfird there under a Ol 
reſy fo} Kent; and in their JIlea ſer fozth an Appzaiſement in 


| the Wieſence of the Deadbozounh of the Liberty of the Rolls, loco 


E 


Conſtabular'; but yet upon the Fare of their Pra it apptated 
there was a Conſfable. The Plaintiff there replted De injuria 
va propria, abſque tali cauſa. Ai N was f02 the Oetenvany, 
ut that Uerdit was not allowed by Reaſon of its being Inſuk⸗ 
fictent. Serzeant Chappel dib allow, that in the pꝛeſent Cale 
is Dbjeftion was made at the Trial —_— the Chick Ju⸗ 
bs of the Tommo Pens and be over-ruled it; he did allow 
eu that thiv Objefion was over-tulen by the ez, when 
tl wag mouen f02 upon the Founvatfon of tt, but pet, 

\ that this Cotrt would confiver it, Hs an bj on 


3 


9 ther! (rr forth, that the Chutch of St. Mary Mildred twhs or 


hing had, the Hoſpital of Ste. 
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antient Payment. He took Motice, that the ſetting out theſe 


2 Inſt, 491. and Salk. 58. But in the p2eſent Caſe he obſerved, 


_— 


—— 


— — 
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of Weight, and reverſe the Judgment upon it. The Court 

ſaid, that the Intent of the Parliament ſeemed clear to deſign 

only to aſcertain, how the Curn ſhould commence. However 
thought this a Batter p2oper to ſtand over. Vide poſt 


— 


Dr. Gouch and The Biſhop of London. 


R. Hinchman came to ſhew Cauſe, why a Pꝛohibttion ſhould How far a 
not go to the Arches, to ſtay the Biſhop of London from Probibicion 
zoceeding in a Dutt began there, fo2 a Penſion due from 4! vo ee 
2. Gouch, as Archdeacon of Eſex. Oe ſatd the Libel had ſet enen 
fozth, that the Archdeacons of Eſſex fo2 the Time being hay fo 
many Years uſed erter102 Jurtsdickton in granting Piobate o 
({it1[s, and Letters of Adminiſtration; and that in Conſidera- 
tion of this there became due a yearly Penſlon from the Arch. 
deacong of Eſſex to the Biſhops of London; whith Penſion, as 
the Libel ſets forth, the Archdeacons of Eſſex tenentur ſolvere. 
So that, he ſald, the Libel only charged, that there was ſuch a 
Right, without fetting out any particular Manner, in which the 
migOt became due. He then obſerved, that there were Sche- 
duſes annercd to the Libel of Extrats out of Regiſers, and 
other antient CUritings, wherein Notice was taken, that ſuch 
a Penſion was ex antiquo debit” & de jure conſuer. But neither 
in theſe, he ſald, was there any Mention made, how the enſion 
beeame due; only that in Fa# it was due, and that it was an 


Dooks was accoding to the conſtant Pꝛoceeding of their 
Courts; and indeed no other Proof can be allowed, but what 
1s (ct out in this CUlay; and this is called the Subſidium Probatio- 
nis. Douever he obſcrved, that Dy. Gouch had thought p2oper 
to plcad, that no ſuch Penſion was due Time out of Mind; 
and upon this has obtained a Aule to ſhew Caule fo u Wichtel. 
tion. But Di. Hinchman ſuld, he hoped, it ſhould be Diſchar- 
ed. De ſaiv, the Authozity of the Books was clear, that the 
*ccleſiaſtical Tourts may holy Plea of a Penſion, even by 1 
ſcription, if ſuch Pꝛeſcription is not controvertey; and (a 18 


that the Btſhop had not ſet out any Title to Hig Pennon, much 
icſs had he ſet out any pzeſtriptive One; and therekoze the Oz. 8 
Plea was bad in controverting ſich Peſcription. De (ald, it 
might be objeſted pobly, that it was ncceflary, that a Title 
(ould be cet kosch; but if that ſhould be admitted to be neceſa- 
ey, the Want of ſuch Matter could only be raken Advanrage of 
upon an Appeal, and not upon a jor — ; fo) the Fo2ce of 

oceeding 


ſuch Objeſtion only 1s, that the ate inverſo ordine. 
But Dt. Reeves ON the other Side argued, that tho' the D19. 
Rule was right, that the Cccleſiaſtical Coutts may hold Plea 
of a Penſion, where the Title is by [D2efcription; yet it was a 
Rule equally known, that where ſuch mr 8 vented, a 
110htbition ſhall go pro defectu Triationis, The Fonts of the 
picſent Piocecdings, be ſald, were dzawn in a very artful Man- 
net, in 0zver, that this (cttled Oiſtintton of Law might be eva⸗ 
ved. Ve ſaid, it was not pzefenvey by the Viſhop, that any 


Com- 


1 R 
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The "Time 


for ſuing out 
a Tcſtatum. 


Mind. Tot 


Compoſition could be found, by which this Right was to be 
ſuppoxted, The only Title then could be a Preſcription. The 
Bl oP, he ſatd, was unwilling, that ſuch a Citle ſhould be tried 
by a Jury; and therefoze has taken this Method to ſet forth na 
Title at all in his Libel. De was fozced however to dif. 
cover his Title in the Schedules annered to the Libel; and 
that appears to be founded merely upon Uſage. The Doc- 
toz, he ſatd, has himſelf admitted, that the CUlozds of the 
Ertrafts are, that the Penſion was cx antiquo debit' & de jure 
conſuet*; but he obſerved, that there was an Award ſet out like- 
wiſe, by which this Matter would moöze A =" 
there it 18 15 ſaid, that the Penſion was due Time out o 
e Matter ſo appearing q— the Libel, and the 
Schedules annered to it, the Oefendant has pleaded, that there 
was no ſuch Uſage. The Eccleſiaſtical Court, he (aid, has 
received this Plea; and by that have admitted it to be a pro- 
er one. Accozdingly he hoped the Pꝛohibition (ould ſtand, 
he Court ſaid, if this Right was once founded upon a Com- 
poſition, it would be hard, that they (ould ſtop the Eccleſiaſti- 
cal Court from Pꝛoceeding, becauſe the Compoſitton tg loſt, 
The Tlozds in the Ertraits out of the Regiſters, and even in 
the Award, they ſaid, were only general Erp2eſſions, that the 
JaIayment had been anciently made; and therefo2e it did not ap- 
pear to them, that the Suit was founded upon ſuch a Title, 
as the Common-Law calls a 11 k the Libel was 
too general * want of a Title to the Penſion being aſcertatn- 
ed, they lald, the pzoper Remedy was by Cay of Appeal, And 
accozdingly diſcharged the Rule koz the Pꝛohtbition. 


Porter and Jones. 


O* Rule to ſhew Cauſe, why a Teſtatum capias ad Satisfaciendum 
ſhould not be quaſhed, 992. Strange ſatd, that two Ercep- 
tions had been taken to it; one, that there was no Capias directed 
to the Sheriffs of Middleſex, befo2e the ſuing out of the Teſtatum; 
the other, that the Money had been levied upon an Elegit, be. 
fore the (uſing out of this Crit. But in anſwer to the firſt of 
theſe Dbjettons, he obſerved, that it was ſ(cettled about three 
Years ago, in the Caſe of Stone and Stone, that the Capias in Mid- 
dleſex, and the Teſtatum capias my be taken out both 1 
And to the ſecond 1A he (atd, that there was no Keturn 
to the Elegit upon the File, and therefoze there could be no 
Notice taken of what was done upon that; and it was not s 
ſuing out of the Elegit, but the Execution of it, which would 
be a Bar to the Capias ad Satisfaciendum. But Mz. Reeves on 
the other Side ſaid, that poſſibly the Ack of ſuing out of the 
Elegit would be no Bar to the Capias (tho' Serjeant Chappel, who 
was of the ſame Side, cited the Opinion of Lozd Coke, 2 Cro. 339. 
that even that — but yet he ſatd, that this Court would cer 
tainly never ſuſter a Man to take a double Satisfafton, becauſe 
by Accident the firſt CUrit might be loſt, oz ſome other Thing 
might hinder, that the Return to the firſt CUrit could not be 


filed, But the Court ſaid, that the Oefendant ought ob. — 
3 moved. 
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moved, that the Return to the Elegit might be filed. Vowever 


thought it p2oper, that this Matter ſhould go bekoze the Maſter 
to ſce what was done upon the Elegit. 


Anonymus. 


4 Mary Freeman was brought up by Habeas Corpus, from 
the Clozk-houſe, where ſhe was committed to Hard La- 
bour, as taken upon a pvp Search, fo2 being an idle and 
diſo2derly Berſon, without Bail and Mainp2iſe, there to re: 
main, till the nert Quarter-Seſſions, Apon this ſhe moved 
either to be batled 02 Diſcharged. And becauſe the Court con- 
ceived it to be a Matter of Oifficulty, they appointed a Day, in 
which tt ſhould be particularly ſpoke to. And now Pz. Strange 
argued, that the Commitment could not be maintained. The 
only Statute, he (atd, which there ſeemed to be any Colour to 
found this Commitment upon, was theStat, 5 Jac. 1. c.4. and the 
material Claule in that Stat. was the 5th Sect. But, he ſaid, 
the whole of this Sect. he ſubmitted it, was repealed by 29th 
Sect, of the Stat. of 12 Anne Stat. 2. c. 23. and therefo2e this Come 
mitment could not be maintained in the very Subſtance of tt. 
But however that might be, he ſaid, there were great Ercep- 
tions, that might be taken to the Fozm. In the firſt Place, 
he laid, it no where appears in the Commitment, that the 
Perlons ſigning it were Juſtices of the Peace. De obſerven 
it this was to be taken to be a bare Commitment, he ſhould ſub⸗ 
mit it, that this Dbjeftton would be fatal. In the Caſe of The 
= and Clark, the Dekendant was committed fo2 taking up 
Honey upon Bills on the Cttualling-Office, that were counter- 
teited; and the Dekendant was diſcharged in that Caſe ; be- 
cauſe it did not appear, that Str Thomas Withers, who commit- 
ted him, was a Juſtice of Peace. De ſalid, in the Caſe of The 
King and Rainsford, Mich. 3 Geo. 1. this Caſe of The Queen ann 
Clark Was cited, and the Oefendant diſcharged upon the lame 
Etrception. Vut however he tiſiſted, that this Commitment 
was to be taken to be a Conviition, and then this Exception 
would unqueſtionably be good. And to ſhew, that this muſt be 
a Convickton, he thought, there was Occaſion to uſe no farther 
Argument, than to conſider the Severity of the Puniſhment 
namely, that ſhc is ozdered to be kept to hard Labour, without Vall 
02 Mainpaſe, to the nert Quarter Selllong. He then obſerved, 
that the Fo2zm of this Commitment was bad upon another Ac- 
count, fo2 the Fafts being not let out in the Commitment, which 
pꝛoved her to be an idle and diſe2derly Perſon. And to ſhew, that 


Commitments were bad, fo2 this Reaſon he applted the Caſe 


in Vaughan 135. De ſaid likewiſe, that it no where appears 
upon the Commitment, that there was any Warrant to found 
the puvpy Search upon. Und if this was to be taken to be 
a Convitton, that would be a moſt clear Exception. And be- 
lidcs he obſerved the Cime, which the Juſtices have 02dered her 
to lie under this Commitment, 1s by no Means warranted by 
this Statute. Ano thereloze fo2 thele Reaſons he hoped, ſhe 
lhould be ditcharged. M2. WR and Scrjecant Larnel argued 

5 on 
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on the other Side, and ſaid, that they ſhould ſubmit it. that the 
Commitment was good both in Fozm and Subſtance. They 


ſatd, they were by no Means fo2 allowing, that this Commit- 
ment can only be maintained upon "7 — they thought it well 
might upon the 6th Se&. of the Star. of 12 Anne befozemention- 
ed. This Sefton indeed ſpeaks only of Rogues and Gaga. 
bonds; but a Woman, who ts idle and diſozderly, might well 
come under the Deſcription of a Rogue. And fo is Dalton 
23. 209. But tif this ſhould be given up, they obſerved the 
Commitment might ſtritly be maintained upon the Stat. of 
7 Jac. They ſaid, it muſt be allowed, that this Part of the 5th 
Sc. of the Statute of Jac. relating to the pzivy Search only 
was repealed in the Manner, that has been mentioned. But 
that was only one Method the Juſtices have of taking Notice 
of theſe ©02t of People; the Juſtices may ſend fo2 them by 
their particular TUarrant, oz they may have them befo2e them in 
other Ways; and then they map put in Execution this Clauſe 
of the Statute, To the firſt Objeition then that had been taken 
to the Fozm of the Commitment, they obſerved, that this was 
to be taken to be a bare Commitment. They did allow, that if 
>= Statute had required the Pcrſon ſo committed to ünderga 
the JPuniſhment of being rh {het a Commitment would be a 
Convitton. But where the Juntſhment is only hard Labour, 
it is otherwiſe, And to this Purpoſe they applied an exp2eſs Caſe 
out of Sid. 281. But beſides they obſerved, that if this was aCon- 
viitton, it ought to have been bzought up by Certiorari; and there 
ts no other Method of wo dvantage of Errozs in Matters 
of that Nature. And then, if this was to be conſiderco but a 
bare Commitment, there was no Colour koz the Erception 
that has been taken, In all CUarrants, that are ſigned by the 
Inver 02 the Secretaries of State, there ts no Notice taken 
of their Offices, But beſides, if this was a Fault in itſelf, 
it wag helped by the Return, koz the Return lets fo2th that 


they were Juſtices, and there were ten of them in Number. 


And to ſhew, that the Return would cure this, the Caſe in 
1 Show. 182, WaS Cited, and likewiſe the Caſe of The King and 
Gibſon, Paſch. 1915, in which laſt Caſe the Defendant was 
committed foz not paſiing his Accounts; an Exception there 
was taken, that it did not appear upon the Commitment, that 
one of the Juſtices was of the Quorum. hat Erception would 
clearly have been bad, tho' cven in a Commitment, if the Fault 
could not have been curcd; but there it was held, that it was 
cured by the Return. To the (ccond Exception in Point of 
Fozm, they ſatd, the Wozds of the Commitment were acco2d- 
ing to the Direitton given by Lozd Coke, in his Comment upon 
this Statute, 2 Inſt. 730. The third Exception they (aid would 
be anſwered by 2224 that this wag no Conbictton. And 
as to the laſt tn reſpeit of the Time, which ſhe ts to lay under 
the Commitment, they ſaid, a much greater Objeftton would 
have been taken, if no Time had been mentioned; koz then 1t 
would have been a Commitment fo2 Life, and clearly bad. 
But they (aſd, the pzeſent Time might be quſtified — two 
Reaſons ; one, that it is in itlelf a very moderate Poztion of 


Time; the other, that the 6th Scct. of the Statute of Anne 
4 | befo1e- 
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befozementioned, has p2eſcribed this Time in another Inſtance; 
which might be a good Direfton to the Juſtices in this. The 
Court declared their Opinions to be, that this Commitment 
could not be maintained upon the Statute of Anne; koz that 
Statute deſcribes only one particular ©02t of idle Perſons; but 
the Commitment is of the pzeſent Perſon, as being an idle Per⸗ 
ſon in general, However they thought it might be well matn- 
tained upon the Statute of Jac. 1 the Statute has 
in the Beginning of it p2ovided, that C o2k-houſes — be e- 
refted by the Juſtices, where idle and diſozderly Perſons ſhall 
be ſent; and i no moze had been ſatd, they ſhould have thought 
it reaſonable, that the Juſtices ſhould have a Power to com- 


mit to them. But beſides the Moꝛds, which gives them a Power 


to commit ſuch idle and diſozderly Perſons as are bzought be- 
foe them upon a p2tvy Search, there are theſe general em 
Chat the Juſtices hall commit thoſe that are 2ought to them 
at other Times, And they thought, the Intent of the 29th Sect. 
in the Statute of Anne only was, that there ſhould be no moze 


ſuch pztvy Scarches, as the Statute of Jac. appointed; but the 5 


Ack direts, that there ſhall be another p2tvy — as to the 
lirſt Objeitton in Point of Form, they ſaid, they thought this a 
bare Commitment with Puntiſhment; and in ſuch Cale it could 
not be neceſſary, that the Commitment (ould be ſigned. To 
the Caſe of The Queen and Clark, they obſerved, there was a 
manifeſt Fault in that Commitment, fo2 its not being ſaid, 
that = Dekendant knew, that the Bill was kozged; and there- 
foze that Caſe could not be of much Authozty. And as to the 
Cale of The = and Rainsford, they ſald, that was a Convittton 
fo: Keeping an Ylehouſe ; and therefoze that could not be ma⸗ 
tertal neither. Foz in thoſe Caſes, they ſatd, it undoubtedly 
muſt appear upon the Face of the Commitment to be ſigned. 
But however they inclined to be of Opinion, that if this was a 
Fault in itſelf the Return could not cure it, To the three 
laſt Exceptions they thought, the Counſel agatuſt the P2iſoner 
had given a clear Anſwer to them. The thzee puiſny Judges 
[tkewiſe obſerved each of them ſomething in particular. Judge 
Page (aid, that the Commitments to theſe inferto2 Palſons, 
uſed in general to be thounye to be illegal, and particularly 
thoſe to New-Priſon ; but becauſe the Calls of the Count 
aols were found to be too (mall fo2 the Puſoners, thoſe 
Jaſons were conſidered by the Judges, as part of the Count 
Gaols; and upon that it is, that the Commiſſion of Genera 
Oaol-DOelivery extends to them. But pet he thought, no one 
could commit to theſe Clozk-houſes, but the Juſtices of the 
Deuce. De then obſerved ſome TRE in relation to theſe idle 
und diſozderly Perſons, that he thougyt at Common Law they 
might be bound over to their Good Behaviour. Judge Probyn 
obſcrved, that this (Uarrant would have been good upon this 
Statute, even tho' the Wiozds, relating to hard Labour, had 
been left out, and upon ſuch general Commitment of the Oe⸗ 
lendant, as being an idle and dilozderly Perſon, the Oaolo? 
would have been juſtified in tnfliting the Puniſhment. Any 
{udge Lee ſaid, that he was of Optnton, that any Conſfable, 
as well as 4uſtice of Peace, might have committed an — 


* 
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and EY Perſon befoze this Statute, if he did not find 

Surety foz ht 

thozltp of 13 Hen. J. 10. And he obferved, that the Direction in 
e At, that ſuch Perſons ſhould be kept to hard Labour, is 

— Pu erly 1 — but fo2 the mutual Benefit of 
e 


ubltck, and the Perſons committed, that they ſhould live 
by their own Induſtry. 1 the Court oꝛdered the 
Pulloner to be remanded. And the nert Ons the Chief Jy- 

ice ſaid, that he had ſince conſidered of — ale, and in look 
ing over his Notes, had found a Commitment wo2ded erackly 


us the pie ent one was, in one Part of it, and in that Part held 


Vide 338. 


good. The Name of the Caſe was The King and Symonds, Mich. 
13 Will. 3, The Defendant was committed there by one Parry to 
New-Priſon, us an idle and diſozderly Perſon; becauſe he was 
found in a ſuſpeed Bawdy Houle. The Court held there, 
that (f the Commitment had been in general, it would have 
been good. Hotvever upon an Affidavit of the Fai, he was 
committed to the King's Bench Puſon. De ſatd [tkewſſe, that 
there was another Cale very matertal to be mentioned, rela- 
ting to another Point in the kozmer Argument; and that was 
the Caſe of The Queen and Elderton, Hill. 2 Anne, there the CUar- 
rant did not appear to be ſigned by one, who was a Juſtice : 
held, that that was not material to appear upon the Face of 
= arrant; but yet, that the Officer muſt return this upon 
the Habeas Corpus. 


The King and Huggins. 


HF Chief Juſtice now Delivered the Reſolution of all the 
Judges cf England upon this —_— Uerdift, that had 
been argued befoze them. He ſaid, they were all of Opinton 
clearly, that the Fack, charged tn the Indickment, and found by 
the Clerdiit againſt Barnes, was Murder in him. They were like. 
wiſe of Opinion, that the Fact, charged in - Jiditment againſt 
Huggins, was Murder in him; but upon the Fat found in the 
Clerdit, they agreed unanmounuſly, that he (ould be diſcharged, 
The Objettions that had been made by the Counſel fo2 the 
King, be ſaid, chiefly were, that the Defendant had the Care 
of the P2tſoners entruſted to his Charge by the Patent, that 
was _ him of his ©ffice of Warden by the late Queen; 
and it was his Duty to have looked over them. The Counſel 
obſerved ltkewiſe, that tho" he Had made a Deputation of his 
Office, pet the Jury have found, that he was once pꝛeſent within 
the Space of fifteen Days befo2e the Death of the Deceaſed ; 
and then the Rule of Law holds, that in Præſentia majoris ceſſat 
poteſtas minoris. They took Motice, that the Clerdfi had found 
an aftual ebe t to the Dureſs in the Priloner at the Bar, by 
finding, that he ſaw the deceaſed ſub duritie Impriſonamenti predict. 
That ſuch Pablty, barely was ſufficient tn a Perſon, whoſe 
Duty it was to have relieved him, they lald, was manifeſt 
from thoſe Caſes which had been put, of a Nurſe laytng a 
Chtld in an Ozchard under ſome Beans, and a Lite's flying 
by and killing it, where the Nurſe ts undoubtedly Wurd 7 
+ Murder. 


Ss Good Vehavlour; and ſo ts the erpꝛeſs Au- 
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| — it was no Buſineſs tn Huggins to take an 
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Mutder. And the Counſel cited a much ſtronger Caſe than 
this,out of Sraundeford 19. anD Crompton 24. where the Caſe is put 
of a Man's keevince a Beaſt, knowing it to be apt to do Mil- 
chlef, and the Beaſt getting out, without the Knowledge of the 
Owner, and killing another; in that Caſe this ts held to be 
Murder in the Owner. The Chief Juſtice ſaid, that he thought 
thele ObieFfons might receive a plain Anſwer. He obſerved in 
the firſt Place, that the Puſoner had appointed Gibbons his De- 
puty, by on erpzeſs Clauſe in his Patent, which impowers htm 
to make a Deputy. And when a Deputy was ſo GE he 
are of the 
Duſoners; and the whole Power over the Puſoners was in 
the Deputy, till re-aſſumed by the Principal. But he did not 
think, that ever a caſual Atewof the Puſoners, would be a ſuffi- 
cient At to declare the Pyinctpal's Intent to re-aſſume this Au⸗ 
thozity, No moze, than in the Caſe of a Oiſſeiſee's coming to 
Dine with the Diſfeiſoz, that At ſhall amount to a reveſting 
of the Eſfate in him. But it muſt be ſuch an Ack, as diſco- 
vers the Punctpal's Intent to erccute his Office in Perſon. 
To the other Ohjeckton then that had been made, that an ac- 
tual Puvity to the Oureſs was found in Huggins, he ſaid, all 
the Judges had concurred in Optnton, that they could take the 
Denle ef that Clauſe. in the Qerdi only to be, that Huggins 
ſaw Arne, who was under thoſe Circumſtances of Ourcls, and 
not that he law any of the Circumſtances of Dureſs, which 
Arne lay under. This was the Senſe, he ſald, which they un⸗ 
derſtood this Part of the Clerdie in. Tho! there was another 
Clauſe in the Ucrdii, which found erp2eſs P2ivity to one Part 
of the £ 'urcſs, which was, that he knew the Walls were daͤmp; 
but even there it is not found, that he knew the Room was dan⸗ 
crous to live in. Meither 1s it found, that Arne complatned to 
Ivggins; but if that Fat had been found, the Chief Juſtice 
ſald it might have been another Queſtton, and that it might 
have been a different Caſe in Huggins, from what it would 
have been in a mere Stranger, accozding to Key. 113. How- 
ever all the Judges declared, that they would only judge upon 
the Fats found in the Special Gerdick, and not what was 
Evidence of them. And fo in the Caſe of The King and Plum- 
mer, Key. 111. all the Judges of England declared, that there the 
Faits found would have been ſufficient Evidence to the Jury, to 
have found the Oefendant giitlty of Murder. But the Court 
would not judge upon that. And the Caſe of Malice, the Chief 
Tuſlice laid, was a Caſe peculiar to itſelf; fo2 there the Law 
declares, what Fats are malicious and what are not. The 
Chick Juſtice then obſerved, that the Caſe of the Nurſe, that 
has been cited, muſt be agreed to be Law. But he thought, 
there might be a ſtrong Objefttton made to the nert Caſe cited 
by the Counſel. De laid, he ſhould have allowed, that if the 


- Yeaſt had been a Lion, 02 any other Thing wild and ſavage by 


Nature, in the Cale put, it would have been Murder in him 

that kept it. But as the Beaſt ts ſuppoſed only to have grown 

miſchievous by Habit, he thought it a hard Stratn. Tho", he 

ſaid, he ſhould well allow, it would have been Manſlaughter. 

Che Chick Juſtice then Err oev, that the Counſel of the King 
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had made another Polnt. which it would have been neceſſary fo: 
the 5 to have given their Opinions upon, in Caſe the Ger⸗ 
dict had been uncertain, viz. whether a Venire de novo could be a- 
f warded, De (ain, the Counſel did nat pzetend to find any one 
Authonty in the Books fo; its going in a capital Caſe, but the 

4 of Lozd Chief Juſtice Holt, in the Caſe of The King 
and Keet, which 1s repo2ted in Keyling; yet there a Venire de novo 
did not go. And this Caſe of The King and Keet is cited by 
Lod Chief Juſtice Holt, in the Caſe of The King and Plummer 
befoze-mentroned; where there was the greateſt Reaſon fo2 a Ve- 
nire de novo (rom, if it poſſibly could go in any capſtal Caſe; 
becauſe if the Fai had been aſcertoined one ap, it would have 
been Manſlaughter; in the other Map, it would _ been Mur- 
der, Vet there no Notice is taken of this ſuppoſed fozmer Op, 
mon, J2oz is a Venire de novo ſo much as p2opoſed going. (- 
| co2dingly he Cato, all the Judges had delivered their ſeveral 
| Thoughts to be, that if the Clerdiit = been tncertatn, a Venire 
| de novo would not have lain. But they ſald, there was no Oc⸗ 
. caſion to deliver a Reſolution about it. However the Chief Ju- 
ſelce ſald, in Inkozmattong and barely criminal Pꝛolecuttong by 

Indiament, it is very poſſible, a Venire de novo may lie. And lo 

is the Uutbozity of 6 Rep. 14. b. a upon the whole Yat- 


ter the J2ziſoner was o2dered to be diſcharged. 
| | Anonymus, 
| How far NI Soloman Nathan had been brought up a few Dapg ago 
1 Commillion- upon a Return tv a Habeas Corpus; and becauſe the Court 
| ers of Meat thounbt, there was ſome Matter of Difficulty in the Com 


| eta, Mtment, he was ordered to be bought up again to Day, Und | 
| 4o comm. NOW upon the Return the Commitment appeared to be by the 
Cammimoners of Bankrupcy, fo2 that the J221ſoncr had noto21- 
| ouſly pꝛevaricaten upon his Examination in anſwertag ſuch Ju⸗ 1 
| terrogatozies, as had been erhibiten ro him, relating to his C- 
| Nate, by which it appeared, that be had ſent great Part of his 
Effects bepvand Sea. And upon that the Commiſſioners had | 
committed him fo Puſon, till he ſhould make full Dilcovery 4 
of his Effeüg. 2. Fazakerly and My, Strange now inſiſted, that { 
this was a bad Commitment. Che only Statute that gives ˖ 
any Colour klo it, is the Statute of 1 Jac. 1. 15. 8. Put that d 
Se. only ſavs, that in Caſe the Bankrupt ſhall refuſe to an. 0 


(wer, 02 ſhall not fully anſwer ſuch Interrogatones, as (hall F 
be anminiſtcred to hin by the Commiſſioners, they (all have 4 
0 Power to commit him, till He walt better conkozm bimlelt. 1 


Jom the Come in the pꝛelent Commitment are only, That 
the Bankrupt has not jovily prevaricated, which are (U 020g ot ad 
very loſe Gtgniticotion. Und indeed it appears, that at laſt he 
did anſwer ; fo2 it is ſatd, that by hio p2evaricaring, it was 
difcovered, that he had fent great Part of bis Cfiedas beyond 
See. Welives it weg ſald, that the Interrogatoneg ought tv 


have appeared to have been in Writing ; that it might be (cen, 
whether they were proper; and indeed it is to be ſuſpe#cd, that 
their Erammation was net proper; te2 it ts not ſald, u uch | 
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ſuch Cramination touching his Eſtate ; but only in the Courſe 
of his Eramination in general. The Counſel took Notice 
farther, that the C ime of the Commitment was wrong; fo 
he 19 commicted, till he ſhall make full Diſcovery of his Ef- 
fets ; whereas that perhaps may be tmpoſlible. And ſuppoſe, 


he was committed fo2 not giving an Account of one Ching? 


pet he muſt lie, till he gives an Account of all. CUhereas the 
(020g of the Ut ought to have been ſtrifly adhered to in this 
Reſveit. And to this Purpoſe two Caſes were cited out of 
Salk. 348, 35t. Che Court were of Opinion, that the Return 
was bad, to2 each of thefe Exceptions. They ſaid, Pꝛevarta⸗ 
cating wag antwering backwards and fo2zwards, though at 
laſt the Party comes to a ſettled Anſwer. But if that was 
the Caſe of the Paiſoner, it was not the Intent of the Parlta- 
ment, that he chould be committed. Then as to the Juterro- 
atones, the Court were of Opinton, that luch of the Que- 
luns, which the Bankrupt refuſed to anſwer to 02 anſwer 
not fully to, ſhoulg be reduced into CLiriting, befoze the Com- 
nifioners could commit htm, and then they ought to demand 
his Anſwer. And lo Judge Page ſatd was Lo2d Holt's Opinton in 
the Cale of Ine King and Tracey, the beginning of Ring Wil- 
lian's Time. And the Reaſon that be gave was, becauſe then 
it will appear, whether the Queſttons were p2oper, and if one 
of them were impꝛaper, he (ald, the Puſoner should be dil⸗ 
charged. So in the Caſe of a Woman of the City of Briſtol 
who became a Bankrupt, Lozd Holt (aid, that upon Requeſt 
of the arty, he cught to have a Copy of the Articles. The 
Chief Juſtice laid too, that he thought, the Anſwer to theſe 
ky — Queſtians ought to be taken down in UWertting, 

nd Judge Lee obſerved, that he thought the Jnterrogatozy, 
upon which the Party is committed, ought to be ſet out parti“ 
cülarly; though he ſatd, he would not give an Opinſon as 
ta that JIvtnr. They laid too, that they thought, the Time of 
the Commitment was wong, And the Court tatd, that it was 
intimated upon the fozmer Motion, bow the Piſoner might 


Fill ve continued upon his Impülonment, by charging him vith 


a new Commitmeat. But then Ser'cant Hawkins ſubmitten 
it, that it appcared upon the Face of the Return, that the 
Vonkeupt was guilty of Felony ; toz the concealing one's Ek. 
feits in luch Calrs 1s made ſo by the Statute of 21 Jac. 19. And 
therctode he hupen the Puſoner ſhould only be Latled, and not 
diſcharged, accozding to th 


Ccurt latd, this oppcars only dy Wap of Kecital; and there- 
toe they ducharged the Patſoner from this Commitment; ano 
remanded hum, charged with other Adions, that he was bzought 
up upon. | 


Cur- 


e Caſe of Bethel, Salk, 348. But the 
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Curland and Leeland. 


vide ante be Matter now coming on again, M2. Paunsford ſubmitted 
379.5 it, that rhe Appzentice gained his Settlement, notwith- 
ſtanding the Statute of Ann. De fatd, his ſerving an Appzen. 
ticeſhip forty Ways gained him a Settlement under the Sta- 
tute of Car. Mow the Statute of Ann. does not require that 
theſe Indentures, ſhall be inrolled and ſtamped, but within thee 
Months after the making of them. And therefoze the omitting 
to do this at a Time, after the Party has gained a Settle- 
ment, ſhall not have thts Retroſpet to defeat that, which was 
once valld and eſſabliſhey. The Chief Juſtice and Judge Page 
declared fo2 their own Parts, that they thought, the CUo2ds of 
the Ad too ſtrong to be got over; but Judge Probyn and Judge 
Vide poſt Lee (eemed to think, that there 1s a fublequent Erpꝛeſſion 

- = — qualifying the general Wiozds, However it 
vod over. 


The King and Kelloway. 


The Manner Scac. I N @ Scire facias upon a Recogniſance againd Val, which 

of Bail's they entred into, conditfoned, that the Dekendants in 

Ok = the P2tnctpal Acton (Mould pay (ſuch a Sum to the King and 

hep. tothe Snformer ; the Ball pleaded, that the Paincipal ſatisfecic 

pal, the Rtng and the Jnto2mer, without ſhewing how K and upon 
this the Attoney General demurred. Naw the Counſel fo? 
the Ring objcitcy, that this lea involves two Matters, Mat- 
ter of Reco2D, and Matter in Pais ; and the * can only 
be ſatisfied by Reco2d ; and therefoze it was fill, ko | 
ving diſtin Conclultions. They ſald farther, that this being 
in the Caſe of Ball could make no Difference; to2 tn the ſame 
(Uay, that Bail may know, that the Recogniſance was ſatts- 
fied, they may know in what Manner it was ſatisficd. And of 
this Option was all the Court. 


Blunt and Blunt. 


. R. Wilbraham moved, that the Dekendant might ſtand 
Wil thatt be committed fo? putting in five inſufficient Answers. 
confidered Vllt it, appeared, that the Plaintiff amended his Pill, before 


«« a new the two laſt came in; and therekoze the Court ald, the Motion 
Vall, was too carly. Foz an amended Vill is as a new Bill. 


The 
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it does not appear, that he was any Tying Boe, than a Journey- 
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The King and Hill. 


N a Crit of Erro2 upon a Judgment in an Tndf#ment of How far the 
1 Felony, two Errozs amongſt others were aſſigned ; one, cove will 
that it did not appear, that the Jury were returned by the jm in 
Sheriff of the County; the other, that the Judgment was gt. an lad 
ven againſt one Hall. The Attoznep General ſatd, that theſe ment for Fo- 
were Erro29s in Law, and therefoze he could not confeſs them; !ony- 
though it is frequent to do ſo upon an Outlaw. However he 
had an Authozity from the King not to appoſe the Reverſal of 
the Judgment, if the Court ſhould think proper to do it. Ac- 
cozdingly the Court ſaid, that theſe were manifeſt Crro2s ; and 
upon that reverſed the Judgment. 


Ball and Fitzgerald. 


092 to ſhew Cauſe why the Defendant ſhould not be How for an 
diſcharged out of Cuſtody fo2 being a Servant to an Am- *f#4«vir 
balladoz; M2. Reeves ſaid, that the Wo2ds of the Aﬀidavit, up Gn. de 44 
on which the Rule was made, only were, that he was hired * 
in Quality of a Domeſtick, Servant to the Ambaſſadoz, and rodiſchirgen 
did what Services he required of him. But he objecked, that Perſon our of 
it was not ſwozn, that he actually ſerved the Ambaſſadoz th E*#24y = 
the Capacity he was hired in. And beſides he ſad, the Le. 5, dein a 
fendant has tiled htmſelf Apothecary in the Adavit ; and by an Servant of 
erp2eſs Clauſe in the Ack, which gives Pꝛoteckton to Ambaſſa- «an Ambaſſa- 
d02s Servants, no one ts intitled to ſuch P2otetion, who tg bor. 
llable to an Ac of Bankrupcy. The Attoꝛney General on the other 

Side ſatd, that by the Defendant's ſtiling himſelf Apothecary, 


man, and in ſuch Caſe ye would not be liable to become Bank- 
tupt. And as to the other Ohjeckton, he ſubmitted it, that the 
Uffidavit was certain enough. But the Court fatd, it was 
neceſſary, that the Defendant ſhould have (wo2n, that he ac- 
tually lerved in the Capacity he was hired, And upon that 
dilcharged the Rule. 
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The King and Shipton. 


TE Attomey General ſaid, that he came to pꝛap Judg⸗ How far the 
1 ment agatnſt the Tefendant, ko; Beating a Cuſtom⸗houle Court will 
Officer ; but was afraid, the Court could not be pzepared to de cen 
let a ſuttable Fine; becauſe the late Chief Baron, who was now a, b, ae. 
dead, tried the Cauſe, and fo there could be no Repo2t of a g4avic, by 
judge. However p2opoſed to the Court, that one of the Judges ne. ſon of 
might be attended with the Notes, that the late Chief Baron he Death of 
took at the Trial. Che Court ſald, that they thought that to the Judge. 
be a dangerous Method; and believed the only Method could 

be ta have Affidavies p20duced on both Sides. And this Me⸗ 

thod Judge Lee ſaid, was taken in Lo2d Pratt's Time, 
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The King and Strudwick. 


_ far the U PON a Return to a Habeas Corpus, dfrefed to the Marden 
1 of the Fleet, that the Piiſoner was languidus, Mz. Peer Wil. 
Corpus vo- liam! 1 two Affidavrts from Apothecartes, won to Day 
p » 
wrowble im- that the Piſoner might ſafely be bzought up; and therefoze 
meintelicet moved fo; another Habeas Corpus, returnable immediate licet 
languidus. T,anguidus ; in onder, that he might be charged in Cuſtody with 
an Excommunicato capiendo. „Fates on the other Side 1175 
duced an Affidavit, won peſterdap, that the P2iſoner's Life 
would be in danger if he was brought Up. The Court laid 
that this Affidavit was by no Means of lo much Weight, as 
the other two; and therefoze granted the Motion. pon which 
he was immediately bzought up. And the Excommunicato capi- 
endo was read, directed to the Sheriffs of London. Acco2Ddingly 
the Court ſaid he mult be committed to Newgate; fo? that is the 
©Sheriffts of London's P2tſon. But then an Habeas Corpus was 
zoduced out of the Common Pleas to charge him with 

tons in that Court; upon which he was remanded. 


Anonymus. 
Whom A Mandamus was moved fo2 to be direfed to the late Clerk 
Mandattivs 7 A of the Blackſmith's Tompany in London, to deliver over to 
_—— the preſent Ottcer all Publick Books of the Company to the 
* neſent OAcer. Jn the Caſe of the Town-Clerk of Scarborough 


t was fatd, a Mandamus of this Bo2t was directed to his lt. 
dow. Upon that the Court ſaid, that in the Caſe of mental 
-Officers of a Cozpozation, they never grant theſe Mottans; but 
in the pzelent Taſe they did it. 


Anonymus. 
How far 4 OTION was made fo! a Mandamus to be ditecked to the 
Mandamus Tuſtices of Peace fo: Worceſter, to grant a Licence to a 


will not lie Aidualler to fell Ale. Aftidavits were offered to be produced, 
ro compel. ® of the Juſtices Declaring, chat they wauld grant no Licences to 
granta Li- un Of the {nhabitants, who ſigned a Petitton to the Parlta- 
cence. ment fo2 creftng- a (Uo2k-houſe there; and that the J-crſon, 
on whoſe Behalf the Motion was now made, had been a Ciiitual- 
ler in the Town fo2-above thirty-five Years. The Court ad, 
that they never new a Motion of this So2t granted ; but | 
there was ſuch a Gztevance, as is mentioned, another Soft 


of Motion would be moze proper. 


2 Anony- 
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Anonymus. 


11 was made, that an eight Day Rule might be The Courſe 
inlarged fo2 executing a Writ of Inquiry in Town up. “ Proceed 
on Account of the Defendant's ltving above 100 Miles off in the jim 
ountry, But the Court refuſed the Motion; becauſe the De- gaioff an At- 
endant appeared to be an Attozney of the Court; and by that torney. 


was ſuppoſed to be always attending here. 


Buller and Luſitano. 


R. Fazakerly moved to have Liberty to take out Execu- How far the 

tion, norpſeunanping a CUrit of Erroz, upon account of Court gives 
their having been another Writ of Erroz in the ſame Court, Eider'y 
abated by Yarriage. And he ſaid, the Diſtintton was between Jem. 
the ſecond Writ of Erro; being bzought in the ſame Court, and in pendiog « 
another. To which Putpoſe the Caſes of 1 Mod. 285. Ven. 100. Eric of Er- 
and the ſame Book 313. were cited. The Caſe of Walter and vor. 
Stokoe, it was ſaſd, was the fame. Accozdingly the Court gave 
him Liberty to do it. | 


Williams and Ogle & al' Manucaptors of Seagrave. 


Ou Rule to ſhew Cauſe, why a Demurrer ſhould not be Vide ante 
accepted in a Scire facias agaſnſf Ball; the Caſe was, that “s. 
in letting out the Judgment in the Scire facias, whereſn Seagrave 
was the Defendant, bis Name was ſet out by calling him Se- 
grave; and upon that the Bail pleaded Nul tie! Record. To thi 
the Plaintiff joined Iſſue ; and farther ſatd in his Replication, 
that the Perſon mentioned in the Judgment, and the Perſon 
- — whom the Scire facias was bzought, was one and the ſame 
Perſon ; fo2 the Addition of which Wlozds the Defendant h 
demurred [pectally. But on ſhewing Cauſe upon the Rule, 
it was ſatd, that the Defendant had accepted the 2 er Book; 
and therefoze pe was too late in demutring. However Pz. 
Draper urged, that the Paper ⸗Book was delivered back and re- 
fuſed within tour Days; and therefoze that the Demurrer was 
regular. It was inſiſfed on the other Side, that theſe four 
Days are oney allowed in Pleas of the General Iſſue, and not 
in Plcas of Nul tiel Record. The Court ſatd nothing as to 
this yet. but declared, that the Demurrer was frivolous, 

iſe thoſe additional Wozds in the Repltcatton were ont 
Durplulage, Accozdingly the Yotton was rekuſed. | 


Fuller 
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Vide ante 
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Fuller and Joſling, Executor of Lady Twiſden. 


HIS Matter now coming on again, it was inſiſted by the 
Defendant's Countel, that Letters of Attozney to enter 

up Judaments are bear naked Atthozittes, not coupled with an 
Intereſt, and to this Purpoſe they cited Ven. 319. in Point. And 
the Conſequence of this, they latd, was, t'at the pzeſent one muſt 
determine by the Ocath of the Party. They did allow, that the 
Cale of Oats and Woodward tas petty ſfrong againſt them. But 
et thev obſerved, that two Caſes in Salk. 117. and 319. might 
ie cited in Anſwer to that Juthonty; where it is held, that a 
TTarrant of Attozney to confeſs a Judgment given by a Feme 
ſole 1s countermanded by her Marrying, Beſides it was ſatd, 
that in the Caſe of Oats and Woodward the Judgment was ſet 
aſide fo? another Jrregularity; foz not bzinging in the Recozd 
befoze the Eſſotn-day of the ſubſequent Term; and therefoze it 
was not neceſſary in that Caſe to have determined the other 
Point. But Mz. Reeves and Mz. Filmer on the other Side ar⸗ 
ted; and not only relted upon the Cale of Oats and Woodward; 
ut cited the Cale ot Sir John Parſons and Hill, Mich. 13 Will. z. 
as being very material fo2 them. The Defendant died there 
in the Clacation atter Judgment. A Crit of Erecution was 
taken out — after hig Death, teſted of the pꝛecedent 
Term, when he was living. On Motion to (ct alide this Ere- 
cution, the Court held it to be regular; and that there was no 
Occaſion fo} a Scire facias to revive the Judgment. Accoꝛdingly 
in the pꝛeſent Caſe the Court held the Judgement to be regular, 
They declared, that by the Courle of the Court, all Watters 
entered up of any Part of a Cerm oz of a Clacation following, 
ſhall have relation to the firſt Dap of the Term. And therefoze 
by the Recv2d the Judgment in the preſent Caſe appears to be a 


Judgment, when Lady Twiſden was living. 4 CUarrant of 
U 


* to confeſs a Judgment is undoubtedly revocable in it⸗ 
ſelfk, either by the —— of the Law o2 by the At of the Party; but 
by the Recozd Judgment appears to have been given, whilft the 
Authozity was lubſiſting. The Chick Juſtice oblerved too, that 
the Caͤſe of Oats and Woodward was a full Authoztty to this Pur⸗ 
poſe, Fo}, he (ald, he well remembzed, that the Court clearly 
ave their Opinion upon that Point, which relates to the p2c- 
ent Caſe, befvze the other Matter was ſtirred, And as to the 


Caſes cited out of Salkeld, that a CUarrant of Attozney given 


by a Feme ſole to confeſs a Judgement is countermanded by her 
Marriage, he laid, he took them not to be Law in ſuch Caſes, 
where by the Courſe of the Court Judgment can be entered up fo, 
as to be a Judgment at the Ttme, when ſhe was (cle. Accozd ingly 
upon the whole Matter the Court refuſed to ſet aſide the zubg⸗ 


ment. 
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Edwards and the Sword - blade Company againſt Dempſey. 
How ar 4 


R. Reeves moved, that a Writ of Erro ought 
M on a Judgment in Ireland, might 8 29 by Writ of Er. 


Dtriking out the Name of one of the Plaintiffs in wor is proper 
it. The Caſe was, that the Aion was bzought in de “wens. 
the Court below againſt one Str Francis Edwards and the Sword- 
blade Company fo2 a Matter, which tt appeared by the Recozd 
the Oefendants were Jointenants in. Dir Francis died, and pet 
Mary Edwards, as Deir to him, jatned in the Writ of — 
with the other Defendant. pon which Pz. Reeves founde 
_ Motion on the Statute of 5 Geo. r. c. 13. Þe ſaid, he did 
allow, that befoze this Statute the Court always refuſed to a 
mend (Urits of Erro2 on the Part of the Perlon bainging it; 
becauſe the Amendment tended to the reverſing a Judgment. 
But this Statute requfres, that all Writs of Erro2 ſhalt be 
amended in Nen wherein the (Urit of Erroz varies 
from the Reco2d below. And in the pzeſent Caſe the Wirtt of 
Erro2 does ſo; decauſe Mary Edwards hag joined in it, as Heir 
to Six Francis; whereas it appears by the Recozd below, that 
ought not to have done it. The Chief Juſtice ſatd notwith- 
anding, that there are ſome Caſes even now, wherein Write 
of Erro2 ſhall not be amended; and mentioned a late one in 
this Court, where Judgment was 1 Two, and the TUrit 
of Erro2 bzought by one; held not to be amendable. However 
the Court made a Rule to ſhew Cauſe. Vide poſt 


The King and Wiſeman. 


M was made to ſuperſede a Writ of Mandamus, fog vide ate 
it is being dzawn up different from the Rule, which if 402 
was granted upon. The Form of the Rule was, that a Manda- 

mus ſhauld be direted to the Defendont ta require hem to dell. 

ver over to one Martin, that was newly choſe into the Office of 

Town Clerk in his Room, alt pubifck Books of the Black- 
Smith's Company; but the Fam of the Mandamus was, that 
the Oefendant 10 deliver over ta the Company alt ſuch 
Books. Pꝛ. Strange on the other Side lald, that — 

5 1. 


» 8 ** —_— 
— 


406 Term. Hill. 4 Geo. II. 1730. 


his Memoy the Rule was moved fo2 in the Fozm which the 
Mandamus is Dzawn up in; and therefoze he p2aved, that the 
Rule might be amended, De laid too, that the Dffice of Town- 
Clerk in the p2eſent Caſe is an Office at Cit only; and there- 
fore undoubtedly the Mandamus ought to be dzaun up in the 
Manner that tt is. The Court ſaid, the Mandamus muſt be 
d2zawn up accozding to the Fozm of the Rule; and the amending 
the Rule will not make the Mandamus right, which was Wong 
at firſt, Accozotrigly ſuperſeded the Mandamus, though they di 

agree, that as the Town-Clerk tn the pzeſent Caſe was not a 
fired Officer, the Mandamus muſt be dzawn up in the Fozm, 


which this was. 
Anonymus. 
How far a R. Filmer moved, that a Judgment, ſigned by Default in an 
Perſon ſhall Tnfozmation, might be (et aſide, fo; its being entred up 


nor be allo" contrary to the Agreement of the Parties. The Fat was, that 
pound « Pro. AN Infozmation had been granted againſt the Marty fo2 ſigning 
lecution. A Certificate, that ſuch a Perſon was alive, when in Fact he 
was dead aw which the Pillton-Bank were defrauded in paytng 
Sums of Honey in Purſuance uf ft. HPowever upon Applica- 
tion to the Company they-agreed, that in Cale the Ocfendant 
would appear and pay all the Coſts, no farther Pꝛoceedings 
ſhould be had upon the Jnfozmation. The Defendant acco2d- 
ingly did appear, and offered to pay all the Coſts; and then the 
Company talked of new Pꝛopolals, that the Defendant ſhould 
procure a Pardon; and becauſe the Oefendant inſiſted upon the 
 tirſt Agreement, they ſigned their Judgment. Upon this State 
of the Caſe, the Court (atd they were of Opinton, that the 9- 
greement was illegal; in that a JIzoſecuto2 can by no Means 
uſltfy the making up a Pzoſecutton. But if the Agreement 
jad been a valid Agreement, they would never have aſſiſted in 
— the P2oceedings upon ſuch an Inkozmation; but would 
ave left the Parties to their ozdinary Remedy by Way of Atton, 
02 the Brach of it. 


Anonymus. 
How far tho R. Wright moved that two difFin# adions of Falſe Imp2t- 
Court will conment, bzought againſt a Bailiff and another ko erecu- 


— ting the ſame P2oceſs, might be joined together. De did allow, 
Cauſesof Ac. that he knew of no erp2eſs Rule which the Court had even made 
tion ſhall bo Of thts Sozt, where the Aittons are bought againſt diſtin Per- 
join d in one. {QNS, thoug they frequently do it, where diſtin Aﬀtons are 
brought agatnſt the ſame. But yet, he ſald, in the Caſe of 

ohnſon and Kirby, Trin. 4 Geo. 1. a Thing of this very Nature 

was p2opoſed by the Court, and conſented to. A Man there had 

brought two Aﬀtons of Falle Impziſonment againſt a Juſtice of 

cace and a Perſon a; + e Juſtice's P2oceſs. The 

p2inctpal Point indeed in that Caſe was, that the Defendants 


pzaved, that the Plaintiff might be difpaupered. The Court 
I 
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were of Opinton, that ſuch Motion was too late; becauſe Iſſue 
was joined, But pet they pzopoſed at that Time, as a Matter 
mo2e beneficial to the £*cfendants, that the Platntiff Mould con- 
ſent to join both Actions in one, and he did ſo. The Court ſaid, 
that they believed no Rule of this Soꝛt had ever been made; 
and thercfoze refuſed to make ſuch a one in the pꝛeſent Caſe, 


The King and The Bailiffs of Ipſwich. 


883 Chappel moved, that a Writ of Mandamus might be How far the 
ſuperſeded, which required the late Batliffs to ſwear Cour: will 
Sir William Barker and another, into the Office of Bailiffs of g ee 
this Coxpozation ; ko that there ought to have been ſeveral of Nanda: 
(Urits of Mandamus, requiring each of them to be ſwo2n in di⸗ ous. 
ſtinly. De ſad, in the Caſe of the Bozough of Andover this 

was held to be direftly neceſſary, where Quo Warranto's were mo- 

ved ko 22 Account of certain Perſons illegally erecuting the 

Offices of Aldermen there. Jt was urged farther, that the Caſe 

might be, that one of theſe Pcrſons were duly elected, the other 

not; and yet if this CUrit is good, both muſt be Cwozn in upon 

it; to which Purpoſe was cited a Caſe in Salk. 434. tn Point. 

And beſides it was inſiſted, that this very TUrit of Mandamus ad- 

mits the Dffices of Bailiffs to be diſtin> ; becauſe the Clo2d Bal- 

livi ts uſed all through the CUrit in the plural Number. The 

Court ſatd, that they took it, the Office of Balliffs of this Coz- 

pozattion was but one Dffice; and if ſo, it was certain there 

ought to be but one (Urit of Mandamus. And this diſtinguiſhes _ - 
the pzeſent Caſe from that of the Bozough of Andover? How. 
ever they ſaid, it was a Rule with them, never to ſuperſede a 
Writ, but fo2 a manifeſt Fault in it. Accozdingly refuſed do- 
ing it in the pꝛeſent Caſe. 


Decoſta and Cartwright. 


Nan Afton _ againſt the Defendant who was Joſt How far the 
maſter, fo? loling certain Jewels, that were ſent by the Poſt, Can 
the Defendant's Counſel moved, that he might be at Liberty to 540077 02 
lead double, Not guilty, and the Statute of Limitations. bio. 
he Chief Juſtice ſatd, it is common to allow the Pleas of 
Non Aſſumpſit and Non Aſſumpſit infra ſex annos; but the pꝛeſent p 
Caſe was not eratly like that; and therefoze only made a Rule 4 bs 
to ſhew Cauſe. 


The King and The Inhabitants of King's-Fare. 


R. Reeves Caine to ſhew Cauſe, why an Ozder of Seſſions, — — 
quaſhing an Oꝛder of two Juſtices, ſhould not be quaſhed t in 
itſelf. The Caſe, he (aid, was fpcctally ſtated, that one Benja- Settlement 
min Foſter's rented a Tenement fo2 thzee Years, of the yearly by paying 10 
Calue of 11]. 10s. in the Pariſh of King's-Fare, and patd a * Poor's 
Tares there in his own Right, but the Mam* of Richard Coates, % 


that 


— 


— 
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that rented the Tenement befoze, was continued in the Books 
of ates. Clpon this State of the Faß the two Jiftices were 
Ovimon, that Foſters gagned no Settlement in this Pariſh; 
the Seon differed in pinoy, and accoꝛdingiy (ent him 
tre; ud which of their Opintons was right, was the 
jetent Queſtion. Mz. Reeves (aid, he did allow, that 


Uozds of the Statute of 3 & 4 Will. & Mar. x1. do ſeem ta 


require, that q Perſon, renting a Tenement under 101. per Ann. 
ſhould be charged to the Cares as well as pay them, bekoze he 
ſhall gain a Settlement by ſuch Payment, But he ſubmtitted 
it, that (f ſuch Houſe was oniy rated, and not the Perſon living 
in it, pet by Payment of the Taxes, ſuch Perſon would therebp 
gain a Settlement. And he (aid, it would be a Thing of the 


moſt dangerous Conſequence, that Officers of Pariches ſhould 


by Boe to hinder Perſons n pv leaving their 
ages — their ]Parifh-Books, If this then was not abſo- 
luteſy neceſſary, be ſald, the pꝛelent Cale was attended with t 
ſtrongeſt Circumſtances, that any Caſe could be attended with; 
a it (s ies ſtated, that Foſters paid the publick Tareg 
and Levies to the Bart »-Oficers foz thiee Years together in his 
own Right. Put thc bief Juſtice ſaid, it (s not ſtated, that 


the Officers knew, he paid them in bis own Right; they might 


How far the 
co will 
give Libert 
that « Do- | 
claration 
may be 


amended. 


Vide poſt 


be 
coming into Pariſhes, b 
#4 ory 


poCbly have thought he paid in Right of the fozmer Occupter; 
and conſequently the recetving the Toxes of bim, could by na 
Neans be (ufficicut. And Judge Page obſerved, that tho' Foſter's 
Jame had been entred in the Book; pet that would not be ſuffi 
cient at this Day; becauſe a late Statute has provided, that 
Notice blickly reap in the Church of all ſuch Perſons 
oze er ſhail gain Settlements b 
contributing to ſuch pub 0 Charges. Accozdingly the Cour 
oznered, that the Oder ak Sefſions, quaſhing the O2der of 
two Juſtices, Mould be quached itſelf, * 


The Dutcheſs of Marlbarough aud Whitmore. 


N an Acton upon a pzomiflozy Note, aſter Iſſue oined k 
I 2 Þ ed, that the Dec cation may be Jonny 


laying the Pꝛomiſe to be made ta the pzeſent Dutchels, whereas 
jn the Declaration it ig laid to be made to the late Duke, and 
be #10n bzought by the Dutcheſs, as Erecutrir to him. be 
ſatd, all was in Na — d therefgze be hoped, this Motion 
was not too late. e Court (aid, that this was a very ſpecial 
Amendment; becauſe it would alter the very Nature af the 
Acton; and 2 made a Rule to ſhew Cauſe, tho' No- 


tice was given of the Motion. 


I The 
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The King and The Inhabitants of Gonerſale. 


* 


R. Fazakerly moved to quaſh ſeveral O2ders of Juſtices of The Forms 


Peace. The firſt was in this Fozm. Weſt-Riding in theCoun- 
ty of York. To the Church-wardens andDverſeers of Aſtwick in 


which arc 
to be obſer- 
ved in Or- 


e ſaid Riding, to remove, and to the Church-wardens and | 
Overſeers of Gonerſale in the North-Riding to receive. Whereas — hens 


Complaint has been made unto us, two of his Majeſty's Juſtt- 
ces of the Peace, Quorum unus, fo the ſaid Riding, by the 
Church-wardens and Dverſeers of Aſtwick in the ſald Riding, 
&c. The Erception taken by him was, that it no where appears 
that the Complaint was made to the Juſtices of the Weſt-Ri- 
ding; and as the Complaint appears to have been made by 
Perſons of the Weſt-Riding, it ought to have appeared, that 
the Juſtices, to whom the Complaint was made, were ltke- 
wiſe of that Riding. Foz the Ridings in Yorkſhire are taken 
Notice of in the Law, to be equall diſtin as Counties. But 
he obſerved, that accozding to the Rules of ſri Conſtrufton, 
the Juſtices appear to have been of the North-Riding. Fo: 
the firſt Wozds, ſatd Riding, in the ſecond Clauſe, are (Uo2ds 
of Reference; and conſequently muſt relate to the laſt Antece- 
dent, which was, the —— 2, Reeves on the other 
Olde anlwered, that thoſe Wo2ds of Reterence ought to relate to 
the Tlozds Weſt-Riding in the Margin. But the Court were 
of Opinton, that the ConſtruXton, which Mz. Fazakerly put upon 
the CAloꝛds, was the proper Conſtrutton; and accozdingly 
quaſhed the Ozder. The Objeitton then that he took, to the 
other of theſe Ozders, depended p2incipally upon the Times 
in which the ſeveral Ozders appeared to have been made. The 
Omer that has been (poke of, was made on the eighth of 
October, 1724 which was fo2 the Removal of the Wife and 
Chtldzen only of one Auſtin Stonan. Dn the twenty-eighth of 
April, 172), an Ozder was made fo2 the Removal of Auſtin 
Stonan himſelf ſingly, from Meldix to Aſtwick ; and _ an Ap⸗ 
= this Owver was confirmed on the thirtieth of April, 1728. 
nd in Purſuance of this O2der, another was made by two Ju- 
ſtices on the fourteenth of September, 1728, fo the Removal of 
the Mike and Childꝛen of this Stonan, to the Place where Stonan 
was laſt ſent. r which thꝛee laſt Oꝛders, ſo made 
in Purſuance one of the other, another has been made by two 

Juſtices, ninth November, 1728. which only recites the firſt O2- 
der, and (ſends the whole Family to Gonerſale accozdingly. Now 
M2. Fazakerly ſubmitted it, that this was irregular; becauſe the 

laſt Ozder, confirmed by the Sellions, was the ©der, whic 
theſe Juſtices ſhould have abided by; and tho' at the Time 0 
making that O2der, there was another Ozder ackuallp in fo2ce, 
yet, conſidering haw long a Space of Time there was between 
thoſe two Orders, it might juſtly be intended, that from the 
Time of the firſt Ozder, the Parties had acquired a ſubſequent 
Settlement. But M2. Reeves anſwered, that the firſt Ozder was 
confirmed at the Setlions; and therefoze it ought to have been 
crp2eſly adjudged in the ſecond ©2der,.. that be had beide 
: p 
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Vide poſt, 


Vide 364. 
378, 403. 


How far the 
Court will 
pivo tho 
Plaintft Li 
berty or not 
to cChango 
his Venue, 
Vide poſt, 


very Point was determined about two Years ago. And there- 
koze the rt quaſhed all the Ozvers. 


very 0 Settlement. Acco2dingly the Court ſatd, that this 


Anonymus. 


ErjeantChappel moved fo a ꝛohihition tobe diteted tothe Court 


of Admiralty, toſtay their Pꝛocer dings ina Suit fo? arreſting 
a Sbhtp, tül one Part-owner ſhould find Security to the other 
to anſwer his Share init; the one _ wilting that the Shtp 
Would go a Uoyage, the other nat. And this very Botton ap- 
rs to have been allowed in Carth. 29. Paſch. 1 Will. & Mar. 
The Court ſatd, it was certain, that at that Time P3ohibitions 


were granted in theſe Caſes, but ſince theſc Courts have been 


allowed to proceed; however made a Rule to ſhew Cauſe. 


Williams and The Manucaptors of Seagrave. 


HIS Matter now coming on upon the Plea of Nul tie} 
Record, M). Draper argued, that however immaterial a (Aa. 
rtance map be 11 a Perſon's Name, yet, when ſuch Uariance ap- 
ears upon the Recoad, it may be taken Advantage of. But if 
that was not ſo between the Parties themſelves, yet where 
a third Perſon is to be charged, am Qariance certatnty map. 
And even between the Parties themſelves it is ccrtatn, that 
ff a Bond had been given by the Name of Segrave, and an 
Aion bzought upan it by the Name of Scagrave, the Plaintiſ 
muſt have been nonfuited. And to this Purpoſe he menttoned 
a known Caſe at Niſi prius, that if a Perſen detlares in Dett 
upon Bond agatuſt Peter alias dict' John; and upon Evtdence 
e Bond appears to be given by the Name of John, the 
lancif nals in his Declaration. But on the ather Side a 
aſe was cited out of Kelynge, where Marten and Martin wert 
Id immaterial Clariances, even upon an Jndilinent of Þigh- 
reaſon, The Court ſaid, that they took the Rule to be 
general, that wherever the Clo2vs have the lame Sean thoſe 
artances cannot be taken Advantage of. And therefove, where 
a Writ of Erro varies in ſuch Refpet from the Recozd below, 
they thought it muſt clearly remove i up. Chey did allem, that 
in the Cale of Dunmol and Aldworth, the Court were of OPpimon 
that Dummol and Dummal were matergal Clarhancrs; but the Chick 
Jufttcc (ſary, that he thought, thoſe Sounds were by ns Means 
rhe _ Accozdingly» the Court gave Judgment fo2 the 
Jlaintiff. 


Yarp and Plea, 


OTION tas made, that the Plaintiff might have Liberty 
to amend his Occlaration by changiug the Venue after 
Pra pleuded; aud the Court accozding lv made a Rule to ſhew 
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The King d Dr. Ward. 


R. Strange now argued again to maintain the Mandamus. Vide 252, 
He (aid, he wonld firſf confider the Obgefon, that had 294, 280. 

been made te the Fozm of it; foz if this CUIvit was not good 

in that Reſpeit, it wontd be to no Purpoſe to conũ der, whether 
the CUrit would lie at all oz not. The Objefton to the Fo2m, he 
lald, was, that it is no where mentioned in the Crit, that 
D. Ward was the proper Perſon to aomtt M2. Dryden. De 
did allow, that erpzeſly this was no where mentioned; but im⸗ 
tediy he ſatd, it was frongly. Fo2 Notice ts taken in the 
rit, that Application was made ts the Doito? to admit V7. 
Dryden; but that he Minus juſte refirfed; and this is latd to be 
In Contemptum Domini Regis. No he obſerved, that thts was 
impoſſible to be applted to the Dockoz, unleſs he had been the 
Perſon, who was bound to admit him. Beſides he took No- 
tice, that the TUrit does not abſolatety reqatre the Defendant 
to admit him; but if He does not, to ſhew the Reaſom fo2 herd 
Refuſal. This Matter then would have been a p2oper Reaſon to 
have returned, that he was not the Perſon, who by Law was 
bound to admit him. Vut inffead of this he has returned, that 
he was inhibited by the Archbiſhop; which 1s a ſtrong Confeſſion, 
that otherwiſe he ſhouſd have thought hemlelt bound to have done 
it. De oblerded farther, that there were mam Piꝛecedents in 
Tremayne, where ſuch erpꝛeſs os are omttted; and beſives 
ths ts omitted m Ven. 1 ro. which is a Precedent of a Caſe dire dig 
in Pont fo2 the Subſtance Kkewtile of this Mandamus. But Wh. 
Filmer argued on the other Stve, and ad, that beſides this 
Fault that has been mentioned, there ts another Favute in the 
CUrit, im that it is not mentioned, Dryden offered himielf 
to the Dockoꝛ to be wozu. And the Return, he latd, could not 
help theſe Faults ; ts which Pur pole he applied the Cade of The 
King and Doncaſter. The Court faid, that jt was wdouwbtedby 
certain, that both theſe Matters muſt be let ont in the Mandamus 
erp2eſly, 02 by Implication; but they thought, the firſt was koz 
the Reaſons that have dern mentioned; and they thought the 
ſecond was, becauſe it is atledged in the iet, that Dryden ſepius 
te obrulir, and Oz. Ward refuted dem; fo that it cannot be ur 
kended, but Dryden tenderen himfCelf to the Doctaz. Und as ta 
the Cafe of The King and Doncafter, they fuppoſed, there were 
{ome material ſtakes in the J2ame of the Co2pozation, 89} 9- 
ther Faults of the like Nature; accozdingly the Court agreed, 
that the Fozm of the (Crt was good. Pz. Strange then __ 
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on to the Subſtance of this CUrit, and made two oints; one, 


whether it would lie fo2 Dy, Sharp on the Behalf of M2. Dryden, 
in Reſpet of My. Dryden's being only a Deputy at CUill, = 
other, in Reſpet of its being an Eccleſiaſtical Office. To the 
firſt of theſe Points he reſted upon Ven. 110. And as to the (e- 
cond he cited Oz. Sherlock's Caſe, where a Mandamus was grant- 
ed to inſtall him into a Pꝛebend. The Court declared their 


Opinion, that the Caſe in Ven. was in Point fo2 the firſt Que- 


ſtion; and as to the ſecond, they would not determine in gene» 


. ral in what Caſes it lay fo2 Eccleſiaſtical Officers; but granted 


Vide 403. 


How far a 
Prohibition 
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a peremptory Mandamus unleſs Cauſe. 


ote; That Mz. Strange again mentioned that Non fuit electus 


was no Return to a Mandamus ; cited the Caſe of The King and 
8ympſon, Mich. 11 Geo. 1. where this Joint was determined, 
But the Chief Juſtice ſaid, that in the Caſe of The King and 
Harwood, Trin. the ſame Pear, that Caſe was Denied to be 
Law; and he took it clearly that it was not. 


Decoſta and Cartwright. 


R. Reeves Came now to ſhew Cauſe, why the Defendant 

ſhould not have Liberty to plead theſe two Pleas; and 
ſaid, that they were directly inconſiſtent one with the other; 
fo2 which very Reaſon the Common Pleas refuſed allowing 
ſuch about a Term oz two ago. The Court agreed, that the 
Common Pleas had refuſed ſuch Motions fo2 this Reaſon, 
but thought the Practice of this Court was to allow them, 
Accozdingly the Rule was made abſolute, 


Newcam and Higgs. 


O Rule to ſhew Cauſe why a P2ohtbitton ſhould not be 
dircited to ſtay Pꝛoceedings in the Cccleſiaſtical Court, in 
a Dutt Gm there againſt a Clerk to depzive him fo2 
Offences of a tempo2al Nature, Mz. Reeves ſaid, he ſhould ſub- 
mit tt, that the Eccleſiaſical Courts had a Right to p2oceed as 
to Dep2tvation, tho' not to Puntſhment. Foz the Clerk came 
in by Nomtnatton of the Paͤrſon, and not by Election of the 
uf and therefoze was to be conſidered, as an Eccleſia 
ical Officer. And upon this very Diſtin#ton, he Catd, , the 
Court went, in the Caſe of Townſend and Thorpe. Serjeant 
Birch on the other Side argued, that the Caſe cited was not in 
Point to the pzeſent Queſtton. Foz there the Dekendant was 
convicted upon an Indtäment fo2 the Crime he was depzived; 
but here the Eccleſiaſtical Courts muſt try the Crimes them, 
ſelves. And he did ſubmit it, that a Conviition upon a legal 
Trial by a Jury, was as neceſſary to a Depzivation in theſe 
Caſes, as it ig to a Depuvation of an Officer in a Cozpoza⸗ 
tion. The Dffences then, that the Defendart was charged with, 
e ſatd, were keeping a diſozderly Pouſe, Doching, and £22411 
ennels, which ſince the Statute they have no Conulance of. 
The Court (aid, that in the Caſc of Townſend and Thep 
8 \ 
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was true, that the Defendant was tried upon the Indi#ment ; 
but that was only by Conſent of the Parties; fo, as the Caſe 
came befoze the Court, nothing of that appeared upon Recozd; 
tho' it did appear, that he was — againſt in the Eccle- 
fiaſtical Courts pending the Indickment. And the Court obſer- 
ved farther, that in the Caſe of Carliſle it was determined, that 
a Convickton upon an Jnditment is not neceſſary, befoze a Ban 
can be dep2fved of a temporal Office, where the Offence charged 
upon him are againſt the Duty of his Office. And that was 
the pꝛeſent Cale. 1121 he Court diſcharged the Rule, 
as to Depzivation, but let it ſtand, as to Puniſhment. - 


Manning and Rooke. . 


Na Writ of Erroz upon a Judgment in the Common How for « 
\/ Plras, the Erro2 aſſigned was CUant of a Warrant of Werreve of 
Attozney. A Certiorari upon this was taken out, and the Chief Aorney, | 
Juſtice returned, that there was no Warrant of Attozney filed , in. 
on the Term of the Placita, no2 befoze interlocutozy Judgment; terlocutory 
but that there was befoze final Judgment. And now tt was ob- Judgment. 
jeitcy, that this was erroneous, But Mz. Parker on the other 


Side argued, that this was no Ertoz; and cited the Caſe of 


Loke and Colwood. The Placita there was of Hill. Term; no 
Clarrant of Attoznep of that Term; but there was one of 
Mich. Term, and held to be no Erroz, So in the Caſe of the 
Dutch Weſt-India Company and Henrice, Trin. 2 Geo. 2. the firſt 
Scire facias was in Hill. Term; no Warrant of N of that 
Term; an alias Scire facias in Eaſter Term; and a trant of 
Attoznep of that Term; held to be regular. But 97. Robin- 
ſon anſwered, that in the p2zeſent Caſe the Party was out of 
Court, befoze the (Uarrant of Attozney filed; and therefo2e 
the Cales cited did not come up to the pꝛeſent one. The Court 
ſaid, that the material Point to be conſidered of was, whether 
a Wiarrant of Attozney fo2 Appearance is neceſſary to be filed 
at the Time of Appearance; and as the Caſes cited were in 
— to ſhew, that this was not neceſſary; they thought the 

ircumſtance of the Warrant's being filed after intcrlocuto2y 
Judgment was not material. Accozvinglyaſirmed the Judgment. 


The King and Lome. 


1 Defendant had been indicked fo? refuſing to exerciſe How far an 
the Office of Conſtable, which he was choſe into accozd- indiamenc 
ing to the Cuſtom of the City of London. And now My. Abney — * 
moved in Arreſt of Judgment, that no ſuch Indickment would pern for 
lie. He (aſd in the Caſe of The 5 * and Dacey, Hill. 10 Anne, refuſing to 
and in an Anonymus Caſe, Paſch. 11 Anne, two Jnditments of this „ 
Dort were quaſhed. And accozdingly the Court made a Rule to 3e 
ſhew Cauſe. Conſtable. 

Vide pott. 
5 N The 
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The King and Hoare. 


O N Rule to ſhew Cauſe, why an'Infozmation in the Nature of 
a Quo Warranto han id not go ugalmt the Defendant fo2 er⸗ 
erciſing the Office of Ularden of the Town of Hull ; My. Faza- 
kerly that the Conſtftution conſiſted of two Clardens, El- 
der Viethzen, Younger Byeth2en, and Aſliffants, and was ap⸗ 
pofnted to by Charter tn 1638. He did allow, that this Char- 
ter provided, that the CUlarden ſhould be chofen by the Body at 
large out of the Tnhabitants, But lo long as any Traces can 
be «had of their ]P2oceedings, the Ci{ſage Has conſtantly been, 
that the CUardens kor the Tfme being, the Elder Brethren 
aud ur Aſliſtants, ſhould nominate four of the Inhabftants 
E Candidates foz the tucceeding Niardenchip, a reatonadlé 

ime bekoze the Eleckton; and that the Eleckion ſhould be by 
the Tone at large out of theſe Candidates fo appointed. The 

ekendant was appointed as Candidate, and elefed afterwards 
by the Boby in the Manner that has been mencfoned. And 
therefoze the ſingle Queffton would be, whether a By Law 


ond not be intended to ſuppozt this canſfant Cifage, acco20- 
* ol that Caſe was not ſo ſtrong 


ing ta 4 Rep. 78. De did afl | 
as the pzeſent one; becauſe there the Number of the Ele#02g 
was only confined; but here the Number of Perſons capable of 
being eletev, However 99). Crowle, who was of the ſame Side 
with htm, cited two Caſes, that ſeem to come up erafly to the 
pe ent one; one was, that of Barber and Poper, Trin. 6 Geo, 1. 
be Queeftton there related to a Capital Brrgefs of the Town 
of Macclesfield. The Charter p ovided, that the Capital Bur- 
geſſes ſhould be choſen out of the Capital Burgeſſes. A Alage 
there was, and only fo? fifty Years, that the Common Turge eg 
age 


ould nominate kour of the Capital Burgeſſes, and ſuch 


yas held good. The other Caſe was that of The Queen and 
orner, 11 Anne. The Queſtton there related to a Mapoꝛ of che 
Town of Marlborough; there was a Cage of the fame Na- 
ture; and held, that a By-Law ſhould be ſuppoſed. 957. Reeves 
on the other Side anſwered, that when the Motion was o2igl- 
nally made, the Connſel fo2 it relted (migly upon the Charter. 
This Uſage, that is air An they had no Dppoztunity of 
denying ; and therefoze the Rule fo the Jnfozmation ought 
to be made abſolute, that the Fat may be tried. The Court 


ſa(d, if the Fact was admitted, they belteved, there would be 


a good deal of Difficulty to maintain the — 4 dut however 
to avoid Expence to the Parties, they thonght the beſt CUay 
would be to give the Coüntel fox the King a Day to anſwer 
= Affidavits ; and if the Fa ſhould then be admitted, to take 
the Optnton of the Conrt upon the agreed State of it. Accozd- 


ingly tnfarged the Rule, 


Yark 


E ]⅛ ᷣ ⁵— . dal Ei 
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Yark and Keet. 


R. Prime now came to ſhew Cauſe, and ſaid, that the vide ante 
M TMuc had been made up, and Notice of Trial A, 410, 
though afterwards countermanded. And therefoze he fubmitted 
it, Motion fo2 changing the Venue was now too late, But 
Judge Page and Judge Lee, being only in Court, made the 


| Rule abſolute. 


The King and The Inhabitants of Preſton. 


ua an Ozder of Removal the Caſe was ſpecially ſtated, How far « 

that a Servant was hired foz a Pear, and befoze the End Perſon gains 
of his Service, two Inhabitants offered him . Uineas, I * Szelement 
art 


he would get rid of his Service and leave the Pariſh ; acc zd. ens 


ing he received the Money, left his Service ſeven Days befo2e as « Servant. 


upon that the Jaarſſh-Dfficers patd the two Gutneas to the two 
Inhabitanto. QApon this State of the Caſe Pz. Yates ſubmit- 
ted it, that here was a manife# Fraud, appearing upon the 
Face of the Ozder; and therekoze moved, that the Ozder might 
be quaſhed, which adjudged hi to be no good Settlement. 
Accowingaly Judge Page and Judge Lee, being only in Court, 
made a Rule to ſhew Cauſe, 


the Pear was 5 and 9s. was deducked out of his Mages; and 


The King and Whight. 


18 E Dekendant had been conviited at the Old Baily upon an How far the 
Tndi#ment founded on 18 Eliz. 5. fo: compounding a p20 Court grants 
ſecution ; and upon moving in Arreſt of-Judgment, the Ehlet „ ene“ 
Baron and Judge Probyn, who ſat there in the Commiſſion, de. b.. 

clared, the Erceptſons were of ſuch a Weight as deſerved to 
be conſidered in this Court upon a Certiorari; upon which P:. 
* now moved fo2 one, and the Court acco2dingly granted 


* 


Dymock and Chandler. 


1 Chappel now moved, that the Rule might de made Vide ane 
abſolute upon Afidavit of Service, and no Caule ſhetwn to 40. 

the Contrary. However the Chief Juſtice ſaid, that he was very 
unwilling to make it abſolute, to: that he remembered ther 

Caſes later then that cited out of Carthew ; where the Court 
declared their Opinlon, 2 the Admiralty⸗Court had Juris- 

diftton in theſe Suits. he firſt was that of Plumtree, 9 W. 3. 

whe ſecond determined a Term 02 two after in the Common 

Pleas. And the third was that of Legrave and Hedges, 7 Anne, 

in this Court. There were eight Part owners of a Ship, 
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ſir had a Mind ſhe ſhould go out, two not; a Recogniſance 
was given by the Str by Way of Security to the Two in the 
Admiralty-Court, a Libel there uvon that Recogniſance ; and 
the whole Court declared their Opinion, that the Sult was 
regular, —_— granted the J2ohibitton, upon Terms, that 
they would declare tn it; but keeing the Opinton of the Court, 
he belteved they did not proceed in it. Then as to the Caſe 
cited out of Carthew, he (aſd, (f there was any ſuch Reſolution 
it appears to be a ſudden one; and one Thing is very 
firange in the Repozt of it, that Lozd Chief Juſtice Holt is made 
to ſay, that an Action * the Caſe would lie foz one Part- 
owner againſ> the other foz fitting out the Ship agatnſt the o- 
ther's Conſent. DSerjeant Chappel then ſaid, that they had ac⸗ 
tually tenderedSecurity tothe Party himſelk, and he Had refiſed 
. it, The Court ſatd, (f Security ſhould be tendered 
to the Court and they refuſcd accepting it, that might be a 
Reaſon poſſibly of granting a Pzohtbttton ; accozding ip fox the 
p2eſent inlarged the Rule. 


The King and Huggins. 


R. 8 now argued fo2 the Ring, and inſiſted chiefly 
on the Cale of Savage and Becham, repoz2tcd in 3 Cro. 293. 
and in Moor 597. The Court however (Baron Commins abſent) 
declared their Dpinton, that a voluntary Eſcape of a Gaoler's 
— could not be imputed as a voluntary Eſcape in the 
Gaoler himſelf ; but he would be anſwerable on ſuch Account 
only as fo2 a negligent One; fo2 which Reaſon they thought 
the Puſoner Boy's well in Execution again at the Suit of 
the Crown. And as to the Queftton, whether this Inkozma⸗ 
tion could be maintained, they thought it well might on the 
Sta ute of Weſtminſter 2. befoze-mentioned. However, as there 
were other Counſel deſired to peak to the Caſe fo? the Ring 
this Matter was adjourned farther to another Day. And aft- 
terwards in Hill. Term followtng the Court gave Judgment fo? 


the Delendant. 


Vide ante Scac. 


The King and Heath. 


The Con- N Rule to ſhew Cauſe, why an Inkozmation in the Nature 
— of of Quo Warranto ſhould not go agatnſt the Defendant fo? 
Charters taking upon him the Office of Common Counctl-man of the 
whatPerſons City of Exeter, the Caſe was, that the City of Excter was in. 
are qualified CO2PO2AMteD in 3 Car. 1. and the Charter pzovided, that de cætero 
I in perpetuum the Common Council ſhould be elefcd de diſcretio- 
s — ridus Givibus & Inhabitantibus Civitatis prædict'; and further ozdered 
on- that in Caſe any Freeman of the City ſhould refuſe to erecute 
any of the Offices within the ſary City he ſhould be grievouſly 
puniſhed. The Defendant was eleited into the Office of Com. 
mon Conncil-man, being a Freeman but not an Jnhabitant ; 
and whether this was regular, was the Queſtton, Pz. Fata. 
kerly ſald, that tn general it muſt be allowed to oo, 
I 


| 
| 
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{ 
0 


foe they thought, the Conſtrufion of this ſubſequent Clauſe 

) might well be conſtrued reddendo ſingula ſingulis, that the Freemen 

3 at large ſhould be puniſhed fo refuling to execute thoſe Offices, 

e which they are capable ok; that the Freemen, Inhabttants, 

t ſhould only be puntſhed fo? . to execute thole Offices, 

t 1905 are (0, And as to the Tozds Civibus & Inhabitantibus, they 

f thought, both Qualifications muſt concur in the ſame Perſon, 

and that the Tlozds muſt be conſtrued by TUay of Reſtritfon. 

e Accoꝛdingly the Rule was made abſolute. 

L 

7 

Its Anonymus. 

02 | 

N a Motion of M2, Taylor to juſfify Ball, a Serjeant at What Per- 
Mace offered himſelf as one. But the Court ſaid, the Court ſons ſhall not 

of Common Jleas had lately reſolved not to admit any ſuch be «loved rn 
Officer fo: Batl, and this Court had come in to the lame Refo- , another. 

re lution ; acco2dingly he was refuled. 
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where the Inhabitants of a Town are incozpozated, and no 
2 made out of whom the Officers of the Cozpozation 
jall be elecked, they may be eleited out of the Freemen at large 
as well as the Jnhabitants; and ſo was it determined in 
the Caſe of the Town of Hertford, and likewiſe in the Caſe of 
one Powel fo the Town of Brecknock. The Difticult then in 
this Caſe ariſes from the Tlozds of the Charter, which ſeem 
to make Jnhabitancy a neceſſary Qualification to a Common 
Council-man. But as to that he thought the Mozds might 
well be conſtrued by Cay of Direitton to the Eleto2s, as 
pointing out what would generally be moſt proper, rather 
than by Way of Reſtritton, as making this abſolutely neceſ- 
ſary. To which Purpoſe the Cale was cited of the Bozough of 
Truro, where there was a Clauſe, that the Aldermen ſhould be 
annuatim eligendi; the firſt Senſe, that has been mentioned, was 
ut upon theſe (Uowds and not the other. But what would ek⸗ 
ctually determine this Queſtion, it was (atd was the ſtbſe- 
quent Clauſe in the Charter, whereby all the Freemen, tnha- 
biting oz not inhabiting, are required to be puniſhed in Caſe 
they do not execute the Offices within the Cozpozation. The 
Court ſaid, that the Charter has r 1 7 in many 
other Inſtances, that Elections ſhall be out of the Freemen at 
—＋ as well as thoſe inhabiting within the City ; and there- 
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Sir Joſeph Jekyll againſt Crump. 


How far « Canc. A Scire facias had been taken ont of the Petty-Bag agalnſt 
Court of E-  Ter-tenants. The Defendant pleaded, that he wag 
quiry »ill er x effee f02 Pears only, and not Cenant of the Freehold, 
be Reaſon of M. Fazakerly moved, that this Plea _, be ſet aſide, as be- 
irs not being lng in Abatement, and not verified by Uffidavit. My. Agar on 
verificd by the other Side urged, that ſuch Scire facias could only be bzought, 
Athdavit. agatnft Tenants of the Frechoſd; and therefoze the Plea wag 
to the Subſtance of the CUrit. * But Lo2d Chancelloz ſet the 
plea aſide; and gave the Defendant thzee Days to plead ty 


ar 02 demur. 


The Dutcheſs of Marlborough and Whitmore. 


Vide a HIS Matter coming on again, the Counſel fo2 the Plaſn- 
-— J: tiff inſiſted, that the Mature of j ib 1 
tered by the Amendment. Foz the 


in Right of the Teſfatoz, and ſo it woul 


e Acton would not be al- 


ſon, as it ls, is bzought 
d be, if the men 


ment was allowed. And thts Amendment, they ſafd thep were 
Defend 


inder a — to apply foz by Reaſon of the ant's 

lea; and not fo2 any Fault in themſelves. They urged far- 
ther, that in the Caſe of Bearcroft againſt the Vundzed of Burn- 
am, 3 Lev. 347. there was as great an Amendment as this 
and tha after Iſſue on he Court accozdingly declared 
_ pinton to be, that the Nature of the Acton would not be 
altered by the Amendment; and thereupon allowed it to be 
made. And Judge Lee (aid, that he took the Rule to be, that 
all Amendments arc allowable, unleſs adding a ſecond Count, 


whilſt the Matter ts in Paper. 


King and Morrice. 


vide ante FT HIS Matter now ce ng on again M2. Fazakerly argued, 


that the JIlatntiff's Ev ad NG his Declara- 
tion. That the CUarrant in the p2eſent Caſe was ſuch a one 
as the Balliff was juſlifiable in erecuting, he ſatd, was clear ; 
and to this Purpoſe hc relied upon the Caſe in 2 Cro. 288. Tt 
this was ſo, the ſingle Queſtton would be, whether the Plain 
tiff ought not to have declared upon the. Warrant accozding as 
the Fozm of the CUarrant was, oz whether ſuch a general We- 
claration, as in the pꝛeſent Cale, would be ſuffictent. That 
ſuch a general Declaration would be ſufficient, and that the 
Evidence does not vary from it, he (aid, many Caſes might be 
cited. One he particularly remembzed, worry Sir Clement 
Werg was Counſel in of one Side, and he himſelf of the other. 
The ÞPlatatiff there declared upon « Note, as Indozſee to bim 
U) Ozder. 1 Evidence the Mote appeared to have been in 
dozled to the Plaintiff only, without faving to him oz Ozder; 


und yet it was beld, that the Evidence maintained the Deelara 
2 
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tion. In the Cale of Biſhop and Morgan, Hill. 8. of the late 
Queen, upon Oyer the Bond anpeared to have been given ta 
Richard ſolvendum eidem Ricardo Biſhop; and the Declaration was 
of a Bond to Richard Biſhop; pet held to be ſufficient. So Mich. 
10 Geo. 1. in the Cale of Lo2d Ciltſcount Say and Seal, an Inden 
ture was p20duced in Evidence between Lo2d Say and Seal of the 
firſt Part: one Knight of the ſccond Part, and one Johnſon of 
the third Part; which witneſſed, that fo2 barring an Eftate-tail 
had granted to Knight, without ſaying who had granted, to the 
Intent, that Johnſon ſhould bung a TUrit of Entry againſt him. 
The Queſtion there was, whether the Name of Lom Say and 
Seal ſhould be ſupplied, and held it might. So Serjcant Darnel 
cited a Caſe, where a CUill was p2oduced at a Trial at Bar, 
witnefling, that a certatn Parcel of Lands were deviſed to A. 
and his Iſſue, and another Parcel of Lands to B. and his Iſſue, 
and in Caſe they die with Iſſue, then to another. The Court 
oꝛdered their Officer in that Caſe to read it, and he read it without 
Iſſue; and held good. Accozdingly they ſaid, that in the pꝛeſent 
Caſe the Blank in the CUarrant ſhould be ſupplied, oz the 
Wo2d verſus rejetted, as being tnſenſible; and therefoze they ho⸗ 
ped, the Evidence well ſuppo2ted the Declaration. The Court 


thought this a Matter of ſome Difficulty; and therekoze it was Vide pot 


adjourned fo2 farther Conſidcratton. 


Strudwick and Filher. 


R. Reeves Moved, that a Writ of Erro2 in the Erchequer⸗ What Cour 
mu ap- 


Chamber might be quaſhed, and that the Plaintiff might 


be at Liberty to take out Erecutton. De ſaid, he muſt alldw, ls e in 


that the Crit of Erroz was bzought regularly; but as ſoon as 
it was bzought, an Agreement was entred into, that all Pꝛo⸗ 
ceedings upon it ſhould be ſtayed; this Agreement by Conſent 
was made a Rule of this Court; and a Releaſe of Errozs ac- 
tually given; notwithſtanding which the Ocfendant here has not 
diſcharged his Writ of Erro!, ſo _ the Plaintiff cannot take 
out Erecution. Judge Page and J. Lee, — only in Court, ſaid, 
that thep doubted, whether they had any ULJoutp to quaſh a 
Tritt of Erroz in the Erchequer-Chamber ; they taid farther 
the they believed, they could not 1.7 an Attachment again 
the Defendant fo2 continuing bis CUrit of Erroz; but ſaid, they 


took (t, ſuch Continuance might ſo far be conſidered a Con- 
tempt of the Court, as to be a ſufficicnt Foundation to make a 
Rule upon to ſhew Cauſe, why he ſhould not quaſh his own 
CUrit of Erroz, Accozdingly made ſuch a Rule. 


Duple- 


rder ©» 


quaſh « Wrie 
of Error. 
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Dupleſes and Chalk. 


How far the 1 Debt foz Rent the Plainttff had four Counts in his De- 
( oo _ claration; each fo2 38 J. and the general Demand at laſt was 
mor for ave 1521. but by Miſtake the Concluſion of the firſt Count was, 
Variance be. unde actio accrevit hahere 38 J. parcell. 16, which was but Þalf the 
eween the groſs Sum. However the Copy of the Iſſue was Right, viz. 
Record of unde Actio accrevit habere 38 J. parcel. 152 l. Fo this Clartance 
Nik privs, Mz. Marſi moved, that the Court would grant a new Trial, 
yof che there having been no Defence made at the fozmer. And cited 
lue. the Caſe of Knute and Myonet The Court ſaid, they were 
of Opinton, that the pzelent Clartance was fn a Place immate⸗ 
rial; becauſe it is only a falſe Concluſion; and like the Caſe, 
where a viz. ts contrary to the Pꝛemiſſes. And of late all the 
Judges have come to a Determination, not to ſet aſide Trials 
fo? immaterial Miſtakes. Accozdingly the Court ſet aſide - + 
Rule, which they had befoze made fo2 ſhewtng Cauſe, why the 


Trial ſhould not be let aſide. 


Lepege and Pompylion. 


In what Sort & Debt upon an Emiſſer fo: Goods bought, where the Party 
. 1 J had declared acco2ding to the Cuſtom of the City of London, 
beine and which was removed up here by Habeas Corpus, Motion was 
Money ſhall made, that Money might be bzought into Court, and be ſtruck 
be brought Out of the Declaratton. And this was ltkened to the Caſe of 
into Court, an Indebitatus Aſſumpſit. Accozdingly the Court made a Rule to 


and truck ſhew Cauſe. 


out of the 
Declaration. 


Denbury and Perew. 


How far the FH E Defendant had been Diſcharged out of Cuſtody by a 
Court will Judgment in one of the Courts of Ireland upon an Act of 
norditcharge Parltament, that paſſed the laſt Sefſions there fo2 ozdering poo? 
bed den. {ziloners to be releaſcy out of Cuſtody. Notwithſtanding 
mon Bail, Whbtch he was ſince arreſted here by the ſame Perſon, and koz the 
ſame Cauſe of Aﬀton, Apon which Mz. Draper moved, that thts 
Court would diſcharge him upon common Bail. Fo; that he 
ſubmitted it, this Court would pay regard to the Judgments in 
all fozeign Countries whatſoever. The Court fatd, this was 
a proper Rule in the Admiralty-Jurtsdiittons ; becauſe that Law 
ts in all Places the ſame. But the muntcipal Laws of diſtin 
Countries vary; and therefoze they would not ſay, whether 
there was any Method, that could be taken in this Kingdom to 
make that Judgment credited here. However this, they ſaid, 
was certain, that the Dekendant could not be diſcharged on Mo- 


tion upon it. Foz till the late Ack of Parliament, that 12 
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here, they could not have done that in any of ſuch Caſes; and 
that Act does not ertend to any Caſe happening out of England. 
Uccozdingly the Motion was refuled, 


The South-Sea Company and Crimes. 


M* Fazakerly moved fo2 a Special Jury upon the late Ac of Where the 
Parliament, and that the Venire might be direcked to one Venire ſhall 


of the Cozoners, the Sheriff and the other Cozoner having 
Stock in the Company; and this Matter had been ſuggeſted on 
the Roll. He p2ayed farther, that the Freeholder's Book might 
be bzought befoze M2. Benton; becauſe the Maſter was concern- 
ed fo2 the Defendant, and Mz. Ventris had Stock in the Com- 
pany, and M2. Benton was the nert Dfficer of the Court to them 
Two. Acco2dingly the Court made a Rule to ſhew Cauſe. 


Edwards and Dempſey. 


R. Tazakerly now came to ſhew Cauſe, and ſaid, that he Vide ante 
ſhould ſubmit tt, that in Caſe a Defendant's Mame was 4 


pꝛaped to be added as Plaintiff in the Writ of Erroz, there 
would be no pzetence to ſay, that ſuch Amendments ſhould be 
allowable; and urged, that there was cqual Reaſon, that no 
Plaintiff in Erroz's Name could be ſtruck out, fo2 in either of 
theſe Cales the very Nature of the TUrit is altered. And this, 
he ſaid, was the Reaſon, why in the Caſe of Smith and Horner, 
ſol. 337. lt was not ſo much as offered, that the Writ ſhould be 
amended. He ſaid beſides, that this Rule to ſhew Cauſe was 
ſtill mo2e extraozdinary; becauſe it was ozdered in it, that the 
very Aſſignment of Errozs in the Mame of Mary Edwards ſhould 
be amended likewiſe, Put the Court ſaid, that in the p2eſent 
Cale the Erro2 appears upon the Recozd; fo? it is (et out in 
the Crit, that Sir Francis was dead; and ltkewiſe the Judg- 
ment 1s recited, by which tt appears, that Mary Edwards has no 
Intereſt. And they took it to be a general Rule in Conſtruc⸗ 
tion upon this At, that all Errozs might be amended in the 
Crit, where they appeared upon the Recozd, They were of O. 
pinton too, that no other Ockeits could be amended; (02 though 
in the Stature there are thole _ C(Uo2ds, or other Defect ; 
yet they thought, they might well be confined by the ſubſequent 
CCl102ds, and made agreeable to the Record. And thts, they ſatd, 
gave an Anſwer to the Cale of Smith and Horner; ko; there the 
Erroz did not appear upon the Recozd. And Judge Page ſaid, 
that this Octet could not be helped by Summons and Seve⸗ 
rance of Mary Edwards; fo2 that can only be, where two muſt 
join tn a CCirit of Erro2 to2 Conkozmttp, and one refuſes to 
pP2oceed. Then as to amcnding of the Aſſighment of Errozs, 
it was ſald, all was in Paper; and therefoze that might clear- 
I be done, as a Conlequence of the other. 


3 P Grove 
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Grove and Drag. 


. = N Rule to ſhew Cauſe, whv the Venue ſhould not be 
— changed from London to Southampton, upon an Affidavit, 
« Venue, that the Cauſe of Action, it any, aroſe there; Serjeant Chap- 
el ſaid, that the A#ton related to ſome Duties, which the 
: lalntitt clatmed as Leſſee of the Mapoz of Southampton, and 
| which all the neighbouring Towns were affected by; fo 
N which Reaſon they were afraid, they could not have an equa 
| Trial there; and therefoze hoped the Venue ſhould continue 
where it was. The Court ſaid, that Sausbury was the moſt p20- 
per Place then, that the Venue ſhould be in, as being the nert 
adjoining County in the ſame Circuit. However made a Rule 
to ſhew Cauſe, why the laſt Rule ſhould not be diſcharged. And 
then upon M2. Forteſcue's ſhewing, that the Duties were crceed- 
ingly trivial, and that only the Sea-]Io2zt Towns in the County 

were effeited by them, the Rule was diſcharged, 


Ferrars and Lovelane. 


How far a R. Marſh moved, that a Tenant, who was ſerved with a 
anc nog Declaration in Ejeckment 1 ſhew Cauſe, why he 
ha ſhould not ſuffer himſelf to be made Oefendant upon being of- 
vollellion. Ffered ſuffictent Indemnity; fo2 that there was apparent Collu- 
on between him and the {laintiff to deliver up the Poſſeſſion. 
t leaſt, he ſatd, he hoped, the Court would make a Rule, that 
the Landlozd might have Liberty to make himſelf Defendant in 
the Room of the Tenant. The Court ſaid, that they never 
heard of any ſich Motton befoze; and therefoze refuſed to make 
any Rule. But gave Leave, that this Matter might be moved 

agatn, becauſe the Court was not full. 


Harwood and Lovelane. 


How far tho M* Strange moved, that Pꝛoccedings in an CjeXment might 
— hn; a be ſtayed upon Account of there betng no Tenant now 
code in altve, whom the Declaratton was lerved upon. He lald it was 
an 2 true, that the Declaration was ſerved upon Thee ; but Love- 
by Reaſon of lane, the only Tenant, ts now dead; and the Two others were 
— — of hut Servants to him. Ve ſatd, they had Afidavits to pꝛoduce 
me Henan. of this Matter; and this Method they took to be a p2oper one 
- to lay the Matter befoze the Court; becauſe it is an Irre. 

_ cularity in Pocceding. De (atd, it would be no Objeckton 

hat this Motion was made bctoze Appearance of the Deken⸗ 

dants; fo? even Trials at Bar have been granted in theſe Ac- 

tions bekoze ſuch Time, And there was good Reaſon to be gi 

ven * this; becaulſe it 1s known, that theſe Motions fo2 Judg⸗ 

ment in Ejeckment in Country Cauſes are not made, till the 


laſt Day in Term; and then it might be too late to apply in 


this Manner. But the Court ſaid, that Mottons fo? — 
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ment in Ejeckment are never obtained, but upon an Affidavit of 
Der vice of the Declaration on the Tenants in Poſſeſſion. And 
if if was once allowed, that a Fa# of this Nature might be 
controverted upon Service of a Declaration, the Court would 
always try the Poſſeſſion upon Aflidavits, befoze Motion fo 
Judgment in EzeXment. Foz which Reaſon the Court ſaid, 
if the Fact was ſo, that theſe two Perſons, that have been 
ſerved, were not Tenants in K this Motion would be 
proper to be made, after the Plaimtiff (hall have got Poſſeſſion 
on the Habere facias Poſſeſſionem; ko; then they certainly would 
ſet the Execution aſide. However, as the Ch. Juſtice and Judge 
Lee were only in Court, a Rule was made to ſhew Cauſe. Eut 
afterwards it was diſcharged. 


Woolaſton and Walker. 


* a Writ of Erroz on a Judgment in the Common Pleas, % gen 
1 where the Action was bzought by an Admimſratoz pendente tion cannot 
lite of two Perſons clatming as Erccuto2s, the Erro aſligned be granted 


was, that ſuch Adminiſtration cannot be by Lam; and a Caſe pendenee lite 


was cited by M2. Fazakerly out of Moor 636. in Joint. Accoꝛd- —.— 


ingly the Court oꝛdered this Matter to ſtand over. asExccutors, 
Vide poſt 


Bateman and Fowler. 


* a Writ of Error on a Judgment in the Common Pleag fer for « 
in an Acton of Aſſault and Battery, the Erroz aſligned 6“ be 
was, that the Fai ts laid in the Declaration by Clay of Recital 
only by a Quod cum. But Serjeant Chappel on the other Side in Decla- 
anſwered, rhat in the Crit it is erpzeſly ſet kozth, and in the uon. 
Common Pleas the CUrit is part of the Occlaration. And 
cited 2 Cro. 536, 537. Sid. 150, 18). Lutw. 1509. The Caſe of 

Clerk and Lucas, Mich. 2 Geo. 2. and the Caſe of Rogers and Gibs 

laſt Eaſter Term, both determined in the Common Pleas, ad- 

judged in Point. However the Court o2dered this <Yatter to 

ſtand over. | Vide poſt 


Tucker and Mackerſton. 
1 E Defendant was bought up veſtcrday upon the Return How for the 


1 of a Crit of Appcal, and Serjeant Corbet moved, that he — 
might be dilcharged, as the Plaintiff did not appcar to count potent in 
againſt him, oz at leaſt that he might be batled, as they had an appeal, 
given Notice to the Plaintiff, that the Court would be 
moved, that he ſhould be batled. Acco2dingly the Court oz⸗ 
dered the Platntiſt to be called; but would not even Bail the 
Dekendant; becauſe they would conſider, whether there were 
not the four Days of Gzace in this Ackton, as well as in others 
(02 the Parties to appene in. — o2dered him to be 
brought up to Day. And now Judge Lee ſatd, it appears by 
4 Mod. 99. that the Parties have four Oays to appear * 01 
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How far « 
Mandamus 
lies to grant 
Adminiſtra- 
tion, 


. dant ought to have granted Abmfniſtration 6 


which Reaſon he was remanded to be bzought up again the laſt 
Day of the Term. And then, becauſe the Appellant was not 
ready to count againſt him, he was diſcharged, 


The King and Dr. Betteſworth. 


Mandamus had been granted to require the Dekendant to 

\ grant Adminiſtration to John Cullam, of the Goods of Jane 
his late CWUife deceaſed. And now the Oefendant returned, that 
befoze Marriage an Indenture was made, by which the Hugband 
agreed, that the Wife ſhould have a Power of gg on. of all 
her Freehold and Leaſehold Eſtates to whatever Perſons ſhe 
ſhould think Proper, by any Deed 02 CTlill crecuted in the Pie⸗ 
ſence of thiee Cittneſſes, Che Return farther (et fo2th, that 
Jane did make her Till, executed in the Pꝛeſence of thiee Ulit⸗ 
neſſes, and thereby gave all the Pꝛemiſſes above-mentioned to 
her Mother and her Þetrs, and ltkewtſe made her ſole Erecu- 
trir. It was likewiſe returned, that the CULT] was p20vedD ac⸗ 
cozdingly; and fo2 that Reaſon, Admintſtratton could not be 
ranted to the Dugband. My. Fazakerly now objecked to the Re- 
urn, that this inſtrument could not be conſidered as a Cill, 


but only as an — of Aſes in Purſuance of a Power, 


And fo? that Reaſon the Piobate was void; and to this Pur⸗ 
poſe cited Mod. 211. But if it ſhould be admitted to be a (Gill, 
yet it could only be a Till of her Frechold and Leaſehold C- 


ſtates; and thercfoze Adminiſtration ought to be granted to the 


Dugband of the Reſt of her Goods remaining. But Pz. Reeves 
on the other Side argued, that theſe Inſtruments are pꝛoperl 
CUills; and relted upon the Caſe in 2 Mod. 170. And then 
this ts to be conſidered as a Cill, ſo as to Diſpoſe of Part of 
her Cfeits, this Mandamus is (atigficd; fo2 this Mandamus re- 
utres the Dekendant to grant Adminiſtration of all her Effecks. 
1d therefoze a different Mandamus ought to go. The Chick 
Juſtice was ſomething doubtful in Optnton, whether this In⸗ 
ſtrument ſhould be conſidered as an Appointment only 02 not; 
though inclined to think, that ft ſhould, pzincipally upon M2. 
Fazakcrly's afterwards reminding him of a Cale, which was de 
termined befoze him, when he was one of the Lozds Commiſſio- 
ners. There a A 445 Eſtate was (urrend2ed to the Cle of 
a CUill; and held, that this Iuſtrument need not be crecuted 
accozding to the Fozms of Tills 2 by the Statute of 
Frauds. However he was clear of Opinion, that the Octen- 
k the Reſt of the 
Goods in Purſtance to this Mandamus. Judge Page fatd, hc 
thought, this {1ſktrument could only be confidered as an Ap 
ointment. And mentioned a Calc, that happened at Bury Al- 
(es. There a Perſon had been to adviſe with hum how to 
lead in a Caſe of this Mature. De adviſed hum to plead, no 
ill. Iſſuc upon this was taken, and came down to be trien 
at Bury; and the Judge Held clearly, that this could be no Till. 
Judge Lee was of the ſame Opinion, and mentioned a Caſe in 


Salk. 313. (till th Point. DDowever as ta the other Point, they 


thought there was no doubt to be made, bur the Nandamus ougyoe 
| o 
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to have been obeyed. Acco2dingly a peremptozy Mandamus was 
granted, unſeſs Cauſe befoze the End of the Term. 


The King and Dr. Betteſworth. 


M* Fazakerly nom came to ſhew Cauſe, and ſatd, that the Vide ante 
Eccleſiaſfical Courts had an undoubted JurtsdiFton in . 
judging, who was the fitteſt Perſon to grant ſuch Admintſtra⸗ 
tion to. And as to the Terms, he ſatd, they were greatly mil⸗ 
repꝛeſented; fo2 they only were, that the Aﬀets ſhould equally 

be diſtributed to ſatisfy the ſimple-contrat Debts, after the 
other Oebts patd. Mz. Taylor on the other Side ſai , that he 
ſhould ſubmit it, the Eccleſiaſtical Courts had not that Diſcre⸗ 
tion of judging of the Fitneſs of ſuch Perſon, as has been men- 
tioned. Indeed he did allow, that on the Statute of Car. 2. it 
has been held, that Adminiſtration cannot be granted to an In⸗ 
ant; becauſe that Statute requires, that every Adminiftrato2 
ſhall give a Bond to make a juſt Diſtribution of the Aſſets. 
But he inſiſted, that then the Statute of Edw. 3. takes Place. 
And that Statute p2ovides, that Adminiſtration ſhall be grant- 


ſcription 


ö ed to the nert and moſt lawful Friend to the Deceaſed. Now 
: in the pzeſent Caſe after the Jnfant, that is Smith the Gzand- 
father. And in Godolphin's Orphan's Legacy 231. this 1s held to 
g be erp2eſly neceſſary. wever the Court ſatd, that they were 
R of Dpimon, that (ſuch Admintſtratoz is only to be conſidered a 
5 Truſtee of the Aﬀets, without having any p2ofirable Intereſt 
and therekoze the Eccleſiaſtical Courts had the proper Right o 

f Judging of the Fitneſs of ſuch Perſon. Then as to the Terms, 
f they ſatd, the only Relief could be a Prohibition, and not a 
| Mandamus. But Judge Page ſaid, he did think, they might be 
1 relieved upon a Pꝛohibition. Foz an Erecuto2 02 Admintſtratoz 
f has a Right to pꝛefer one Debt in Payment befoze another in 
| equal Degree. And of Debts, that are in ſuch Degree, one 
4 Debt may tn Conſcience be patd befoze another. However the 
5 Nule fo2 granting the Mandamus was diſcharged. 
* 
f The King and Stowton. 
"I | 
| R. Fazakerly took ſeveral Erceptions to an Indicment fo2 a What ſhall 
— M Nulante. In = firſt Place, he ſaid, the Jndiiment ap- >* id 0 be 
* eared to be taken at the Quarter-Seflions, and it was not ſuf- J Amen for 
he ctently ſet foꝛth, that they were Juſtices of Peace, befoze whom , Nuſance. - 
ro the Indickment was taken; koz the Captton is only, Ad genera- 
1 lem Quarterial' Seſſionꝰ Pacis tent' coram Cuſtodibus Pacis, necnon Ju- 
to ſticiariis ipſius Regis ad diverſas felon* & tranſgreſſion' audiend' & ter- 
10 minand' Now, he obſerved, that Cuſtodes pacis 18 a Deſcription 
en ok a Conſtable as properlp as of a Juſtice of Peace. And as to 
l. the other Part of the Deſcription, that only is of Juſtices of 

in Oyer and Terminer; and though Juſtices of Peace at the 
ey Scſlions have generally a Commiſſion of Oyer and Terminer; 
jht pet as Tuſtices of Oyer and Terminer they have no Right to 

10 old a Quarter⸗Seſons. Pe N obſerved, that the De⸗ 

| 5 
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Vide ante 
375 


1 


The Sottle- 
ment of 
Children. 


(criptton of the Tay, Which the Muſance is ſuppoled to be 
Dore to. was not ſuſſicient; fo2 tt is Only ſald to be, communis 
antiqua Via pro omnibus ſubditis Domini Regis ad eundum & redeun- 
dem; whercas it ſhould have been crp2eſly ſet out to be Regia 
Via. And delines, be (aid, the Nuſance was uicertainly (et 
forth; fo? the 02Dg are, Quod ſepem levavit ſeu levari cauſavit. 
De dad allow, that it was afterwards lald with ſ1'fictent Cer- 
tajnty, that be couttuued the Nuſance ; but that could only be 
on PwiWion to pull it down; but av Dmifſion to pull that down, 
which dars not appear to have been his Duty to have pulled 
down, Nn not poſſiblp be any Offence. And by Tap of Au- 
thu2ity tu ſuppoꝛt this laſt Exception he cited Salk. 371. and the 
Cale of The King aud Brereton fo; publiſhing a Libel, where an 
Exception of the lame Nature was taken and allowed; and in 
that Tale another of The King and Stocker Uas cited aud relied 
upon. The Chief Juſtice thought the firſl Exception good; but 
was not lo certain as to the others. Judge. Page thought all the 
Exceptions good. Judge Lee inclined mo particu arly, that 
the laſt was good, Powever this Matter ſtood over. And affer- 
wards in the nert Term the Court arreſted the Judgment fo? the 
Crception, as to the Ancertainty; but thought the Caption of 
the Indickment good, | 


Ray and ——— 


— Eyres now came to ſhew Cauſe, and ſaid, that the De- 
endant below had not ſo much as pleaded, that he had not 
Lands in this Pariſh, Foz the Libel charged, that he had Lands 
lying in this Pariſh, rated at 5s. and 6 d. and that he had refu- 
ſed paying this Rate; now he has pleaded, that he has no Lands, 
lying in this Pariſh, rated at this Rate. But this is far from 
alledging, that he has no Lands at all in this Pariſh; it is ra- 
— a direck Confeſſion, that he has ſome; and only a Dental 
at they are ſet at this particular Rate, And certainly this is 
a Matter, p2oper fo2 the Eccleſiaſtical Courts to inquire otos 
accozdingly they have done ſo, and by their Sentence relieved 
bim as to6s. Foz which Reaſon the Court diſcharged the Rule. 


The King and The Inhabitants of Sympſon; 


On an Appeal from an Ozder ok Removal, made by two Ju⸗ 
ſtices, of a Man and his Childzen from the Pariſh of Symp- 
ſan to the Pariſh of Layton in the County of Bucks, the Seſſions 
confirmed the Oꝛder as to the Father, and diſcharged it as to rh 


 Chtldzei, J. Fazakerly now (aid, that it appears the t 


Face of the Ozder of two Juſtices, that the eldeſt of the Cy [+ 
dien is but nine Years old, ſome of them eight, and the other 
not above Sir; that therefoze they cauld in no Ways be ebe 
fed to have got a Settlement fo} themſelves; and conſequently 
the Oꝛder of the Deſſians which ſeparated the Father from his 
Childzen, muſt be bad. The Court ſatd, it was poſſible, the 
Chtldzen might have been bound out Appzentices ta ugbandyy ; 
I 
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foz they did not know, that any Law had fired the Age of Chil- 


den fv2 that Purpoſe. However made a Rule to ſhew Cauſe. Vide pot 


The King and The Inhabitants of Preſton. 


HE Court were now of Opinion, that no Fraud could be viqe 
| 3 collected upon theſe Fats ſtated in the Oder. Upon which 4:3. ”* 


2. Vates took an Exception to the Foꝛm of the O2der of two 
uſtices fo2 that the County of Gloceſter, which the Complaint 
was made in, was only laid in the Margin and not in the Body 
of the Oꝛder. The Court ſaid, that this Erception muſt de 
allowed, and remembzed, it was fo determined in the Caſe of 
The King and Auſtin. In that Caſe Pz. Maſterman was asked, 
whether the County was neceſſary to be laid in the Body of an 
Oder, as well as in the Body of an Jndi#ment; and he decla- 
red, it was. Acco2dingly the Court quaſhed the ©2der of two 
Juſtices, and the O2ver of Seſſions confirming it. 


The King and Catherel, 


HE Defendant had been conviXed befoze certain Juſtices of wet men 
Peace, that were appointed Truſtces of a Turn-ptke from be wid co be 


Kenſington ta Fulham, fo2 not accounting fo2 certain Þ2ofits, be- 


longing to the Turn-ptke, which he had received, as Colleſtoz; u a6, tc. 
and now Scrjeant Darnel moved, that the Convition might be lacing 10 tho 
quaſhed. Oe ſatd, it was founded on a Statute, made in the Torn pike. 


12 Geo. 1. which appoints certain Juſtices of Peace Truſtees 
of this Turn-ptke, and requires an Account to be regularly ta- 
ken Once a Month, befoze them 02 any Seven of them that (hall 
be pzeſent. The Ack farther provides, that any two Juſtices 
then Foot ſhall have a Power of ddminiftring an Dath to 
the Colleo2z to anſwer luch Queſtlons relating to the Ac: 
count, as ſhall be asked him; and in Caſe the Colleckoz ſhall 
refuſe 3 oy it, he hall be committed till he does take it. 
and till he Accounts likewile * the Deng that (hall be in 
is bands. The Convtiitton, he ſaid, recited, that the De- 
endant had refuſed taking this Dath, though adminiſtred by 
Mz. Blackerby and M1. Marriot, two of the Juſtices appointed 
by the Truſtces fo2 that Purpoſe; and thereupon he was 
o2dered. to be committed till he ſhould take the ſald Oath, 
and likewiſe till he ſhould render, verum, accuratum & perfectum 
Compotum, and pay over the Ponep he has in his Pands. The 
Derjeant now argued, that this was a bad Conviition. He ſaid, 
it by no Means appeared in this Convitton, but the Oetendant 
might Yave taken this Oath from the lands of two other of the 
Juſtices then p2eſent ; and that would have ſatisfied the UWiozds 
and Meaning of the Aa, as inuch as if he had taken it from the 
Hands of thoſe two Juſtices, which the Body of the Truſtees 
appointed. Pe obſerved farther, that the Sum ought to have 
been aſcertained, which he is to account foz. And if it be ob- 
jeted, that that cannot be known, till he has taken the Dath fo 


anſwering ſuch Queſtions, as ſhall be asked Him relating to rhe 
| Account; 
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I! Account; the Dekendant then ought to have been convited only 
iÞ of not taking the Oath. And indeed a Conviition of theſe two 
Fans is in itſelf inconſiſtent; fo how can the Oefendant be 
required to pay over what is in his Dands, till it is aſcertained 
by his Oath, that there is any — M2. Abney on the other 
Stde anſwered, that this Convitton has tollowed the TTlozds of 
the Statute ; and therefoze finding Fault with the Conviitton, ts 
finding Fault with the Statute, But indeed other Statutes 
are craily in the ſame (Uozws; and to this Purpoſe men- 
tioned that of 22 Hen. 8. 5. And in Carth. 152. the Liſtincklon 1s 
taken between Convidtons at Common Law and Convidtons 
upon Statute, Conviitions at Common Law are till the Party 
hall be diſcharged by due Courſe of Law; Convitttons upon 
Statute muſt follow the CUozds of it. However, he lald, in 
Caſe the Return 1s bad, the Court map give pon Ca it 


may be amended. And to this Purpoſe he reſted upo Caſes 
in Cro. 533, $39. Salk. 106. and that of The King and Parmenteer 
and Laceer, Hill. 5 Geo. 1. That was a Convitton upon the Sta⸗ 
ik tute of Gaming; and it being aCommitment in Execution, the 
* Court ſaid, the Return ſhould be amended. The Court fatd, 
that this Conviition had certainly followed the CClo2Ds of the 
Statute, but they thought, not the Intent. Foz the Intent of 
the Statute muſt certainly have been, that the Defendant ſhould 
not be committed, till he pays over the Money he has in his 
ands, befo2e it 16 firſt aſcertatned, that there 19 * And there⸗ 
ode they inclined to think the Conviitton was bad. But however 
they thought proper, that this Matter ſhould ſtand over to ano- 
ther Day; and refuſed to Bail the Oefendant in tbe mean 

vide poſt, Time; becauſe they thought him guilty of a great Offence, 
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Baynes and Foreſt. ; 
What ſhall T* a Scire facias r a Judgment, the Defendant had plead- 
| be ſaidro be | ed Nul tiel Record; and now Mz. Thomſon acknowledged, that c 
| ſuch « V«- there did ſeem to be a Clartance between the Scire facias and the 0 
[| may bo -. REC02D of the Judgment; but yet conſidering _ it was, he it 
. Adventege moved that it might be marked, that there was fuch a Recozd, t 
N of on a Plea Foz the Judgment, he laid, was given upon two Pꝛomiſes, a 
; of Nul tiel hut in the Scire facias it is cujuſdam Promiſſion' & Aſſumption”. by 
Record. Mow he did agree, that in the Scire facias there ſeemed to be Z 
i but one Pꝛomtle; but in Ozder to reconcile this Clartance, he of 
. ſubmitted it, that the Mozd cujuſdam might firſt be applied to fl 
f the Wozd romiſſion, and after to the WWo2d Aſſumption; 02 

elſe, that the UWUozd cujuſdam ment be rejected. The Court 

however were of Opinton, that this was a fatal Clartance; and 

| therefoze there was held fo be a Fatlure of the Recozd. Cpon 

| which he Pure after moved, that the Scire facias might be a- ä 
, mended. But the Court ſaid, the Recozd has now been tried; I 
| and therefoze this Motion was certainly too late. Powever gave "al 
| | leave that the Scire facias might be quaſhed upon Payment of Cc 
[ 5 Coſts. VB 
| | 1 Main 18 
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Main and Somner. 


* Debt upon Bond Pz. Pilſworth moved, that upon bing How far the 
ing in what was due upon the Condition with Coſts, all gang a 
PDꝛocecdings might be ſtald. The Court at firſt doubted, whe- — 
ther this could be done within the Intent of 4 & 5 Ann. 16 (13) — Bond 
as the whole conditional Sum was not offered to be bzought in. 

However at laſt they granted the Motion. And were the rather 

inclined to do fo; becauſe the ſtaying ]Iocceedings in this Aﬀton 

would be no Bar to another. 


Farrars and Lovelane. 


. Marſh now moved this Matter again. But Judge vide ante 
Page (aid, he remembzed a Motion of the ſame Nature 43: 
with the firſt Part of this, made by Serjeant Hall in the Caſe 

of one Breeman, and it was refuſed. 2 the Court a- 
greed, that it clearly muſt be refuſed in the pzeſent one. And 
were of the ſame Opinton as to the ſecond Part of it. Pow⸗ 
cver made a Rule now, that the Landlozd might have Libert 

to add himſclf a Defendant with the Tenant, in Ozder that, if 
the Tenant could be fnfluenced upon to make himſelf Defen- 
Bled be might not be at Liberty to give up the Poſſeſſion at his 
VIFALUTE, 


Goodtitle and Davis. 


| A Motion was made fo2 Judgment in Ejeckment, upon an Aﬀe- The Cer- 


davit of Service of the Declaration on the Tenant in ezincy requi- 
2oſſeſtion; as the Plaintiff was tnfozmed and belteved. He 2 — 
ald, he muſt allow, that ſuch an Affidavit would not have been 5e f 
ccttain enough in oꝛdinarp Caſes; but this was an ——— —— 
of a Night-Douſc, which no Body comes into all the Oay, and in Ejed- 
it 18 Difficult to know, who the Tenant is. The Court ſaid, wen. 
that then the Plaintiſt muſt p2oceed in the old Way, by ſealing 
a Leaſe upon the ]P2emiſſes. And Judge Page ſatd, he remem- 
bered once an Affidavit made of Service of a Declaration on a 
Serton in an Ejctment fo2 a Chapel, and 5 + Court there were 
of Opinton it would not do. Accozdingly the Motion was re- 


kuſed. 


Anonymus. 


N an Inkozmation in the Mature of a Quo Warranto, rela- How far tho 
ting to a Common Council Yan of the Bozough of Marl- Cour? will 
borough, Motion was made, that the Clerk of the Common pen es 
Council might attend at the Trial with the Common Council attend vim" 
Books, upon an Affidavit, that there were many Jiterlinea- « Corpor«- 


tio one of the Books, The other Side objeXed, that theſe non Book ar 
us in C b 8 5 R be f 4 Moti ons the Trial. 
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Vide ante 
413. 


How far a 
Court of 

gquity will 
159 aſide an 
Award for 
Matter de- 
hors. 


. 


Motions are never allowed, but in Caſes of Naſures. And in thoſe 
Caſes neither there 1s only a Rule made, that the proper Offi 
cer ſhall attend with the particular Book fo ſuppoſed to be ras'd. 
Beides it was latd, it did not appear, that the Town Clerk was 
the pꝛoper Otficer. And indeed, tf the Court ould be of Opinton, 
that the Books ſhould be produced at the Trtal, the Method 
ous be to Subporna the Party, and give him Notice to attend 
ith the Books at the Trial. The Court ſaid, there was the 
ſame Reaſons fo? allowing theſe Rules tn the Caſe of Interlinea— 
tions, as in the Caſe of Raſures. Powever they laid, it is certain 
that Book only need be attended with at the Trial, that is ſup- 
oſed tu be raſed, Accozdingly made a Rule, that the p2oper 
fficer ſhould attend with that Book. 


The King and Whight. 


M* Kettleby now ſald, that the principal Objetion to this 
Indiament agatuſt the Defendant was, that he was only 
ttozney fon the n in the Inkozmatton, and Co it is (ct 
oth in the Indtäment, and therefoze was not within the Mean- 
ng of the Akt, But the Court (atd, as this was a Matter of 
' [fficulty, they certainly would not enter into it the laſt Day of 
the Term. Upon ur 8 Kertleby pꝛaped, that the Defendant 
might be batted. The Court (ald, that regularly (peaking 
where a cozpozal Puniſhment ts to be infifted, they do not Vail 
alter Conviaion. Accozdingly refuſed it. 


Johnſon againſ® Warren & al'. 


K the ering down of Crchequer Cauſes in Srjeant's-Inn, 
On a Bill brought fo2 ſetting ade an Award, the Deken⸗ 
dants acknowledged in their Anſwer, that Part of the Sum 
awarded to be pald, was foz Matter r — to the Submil- 
ſion. Upon which Pz. Peere Williams, as Counſel fo2 the Platn- 
tiff ſald, that tho' indeed Courts of Law cannot enter into 
Matters dehors to (ft aſide an Award, pet Courts of Equity 
may. And to ſhew how far Courts of 
Matter, he cited 2 Vern. 514. There, he ſaid, it was determined 
1 the firſt Place, that when a Reference is made to th2ee oz two 
of them, and the two make their Award without conſulting the 
third, that Award is vold. Another Reaſon given to? ſetting a- 
| fide the Award in that Caſe was, that the Attozney in the Cauſe 
diew tit up. Baron Carter laid, he was Counſel in that Caſe, 
but did not remember the lecond Point was determined; and 
believed, tif that Motion ſhould once p2evail, many Awards might 
be let alive. However the Court (the Chief Baron abſent) 
clearly agreed, that this Award was void koz the Reaſon above- 
mentioned. But becauſe the awarding this Part of the Sum 
appeared to be though a meer Miſtake, and the ſubſfanttal 
Wart of the Award was clearly fair and p2oper, the Court 
p2opolrD, that the Parties ſhould agree, that the award ſhould 
e confirmed; the whole Sum awarded pald by the Pins 
2 1 


Equity had carried this 


a A  s _ % & 


VP 


likcwile, that they did abate by the Death of the 
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and each Side ſtand by his own Coſls; which they did ac- 
cowwingly, 


Whitehead and Harriſon. 


AJ the ſetting down of Erchequer Cauſes in Serjeant's-Inn. How far « 
Un Ejeftment — been bzought of Lands, which Se- Court of 
ucllratozs had got Poſſeſſion of, a Bill was bzought to revive 140 t 
he Scqueſtratton, and likewiſe an Jnjuntton pꝛaped to ſtay 
Ne een in the Ejecment. Mz. Ward now moved, that tion wall 
he Sequeſtrattion 9 t be revived. = did allow, that the be revived. 
Scqueſtration was taken partly upon Copyhold Lands, partly 
upon Freehold, and that the Defendant in the oziginal Sutt 
was dead. But pet he ſubmitted it, the Sequeſtration was 
pzoper to be revived in the Hands of the Deir as to the 
whole Lands. e confeſſed, that this was a Sequeſtration on a 
Decree, and va ſuch Sequeſtrations were but of late Date. 
They began in the Time of Lan Nottingham, in the Court of 
Chancery; and not allowed in this Court, till the fourtcenth 
of June, 1687. in the Cale of Fountain and Wavers, 8 _— 
arty; bu 
et, he ſaid, as to the Frechold, it was certatn ik might b 
evrveyd. And as to the Copyhold he ſubmittred it, the La 
was the (ame, Foz if is well known, that this Pioceſs runs 
upon thele Lands, tho' the Common Law Pꝛoceſs of Elegir 
doͤes not. The Court ſaid, that tho' if was true, Sequeſtrations 
run upon Copyhoſd.; yet it was to be doubted, whether it could 
be revives in the Hands of the Weir to ſuch Lands. Foz if it 
ſhonld, the Heir would not take up thoſe Lands; and then the 
Low would be without a Tenant. Foz which Reaſon they 02- 
dered the Jnunitton to continue only as to the Freehold Lands, 
and diſſolved it as to the Copyhold, with Liberty to apply to 
the Court again. 


Adams and Hutton. 


Lent Aſſiſes. 15 an Action of Trover, bꝛought koz a certain of whar 
Quantity of Barly, it appeared upon the Things 7 

Ilofntiff's own ESuidence, that the Barly was delivered'by the Kaon of | 

Ilainriff to the Defendant to be made into Malt. pon be brought. 

which Judge Page declared, that Trover would not [ic fo? the 

Varly, breauſe it was deltvered fo2 another Purpoſe, to be 

made into Malt. He ſatd too, that it would not lie fo2 the 

Malt; becauſe it did not appear that any Tender was made of 

the Money due fo2 making. the Barley into Walt, Accozdingly 

the Plaintiſf was nonfutted. | 


Hunt 


. 


— 
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How far a 

Perſon ſhall 
not be bound 
to prove that 
Title in Evi- 


dence which u 918 


dence. 
had fatled in his Evidence; but the Court held the 


he lays in 
the Declara- 
tion. 


Hunt and Gouch. 


Lent — b an Acton upon the Caſe, bꝛought by a Com- 
moner againſt the Lozd, fo) digging Coney- 
bozoughs upon the Common, to the Detriment of the Com- 
moner, the Plaintiff ſet fozth a ſpectal Title to the Common 
Declaratton ; but could not 1 that Title upon Evt- 

Upon which jefted, that the Hane 
[dence 


to be (ufficitent; fo2 in this Afton the Title to the Common ts 


Scrjeant Urlyn 0 


not in Queſtton, but the Pꝛejudice done to it. 


| Barnes and Ranſom. 
. 18 an Acton brought upon a Note which car. 
| Indorſement ried Intereſt, and dated Feb. 1718-19, the 
k | 1 Defendant pleaded the Statute of Limitations. And now upon 
bi Evidence the Plaintiff offered to produce an Indozſement, wit- 
| neſſing Intereſt to have been paid till 1728. Apon which the De- 
fendant's Counſel objeited, that this Jndozftement was wilt 
with the Plaintiff's own and, and "his Py could be no Evt- 
{ 


How far an Lent Aſſiſes. 


dence of a freſh Acknowledgment of this Pꝛomiſe, in Ozder to 
bind the Defendant. But the Court ſatd, in the Caſe of 
Lozd Barrington and Serle [aſt Term tn the Houſe o 1 all 
the Judges of England gave their Opinion, that ſuch Indozſe⸗ 
ment was Evidence in Caſe of a Bond, which the Statute of 
Limitations was pleaded to. Accozdingly allowed this as Evt- 
dence in the p2eſent Caſe. Serjcant Urlyn then objeted, that 
the Note was not pꝛoper ly declared upon, by ſetting it out fo bea 
Note in 1918; whereas it appears to be a Note in 1718-19. 
But this Objeckion was over-ruled likewiſe. 


Legh and Stannard. 


What ſhall Lent gone 5 an Afﬀion of Treſpaſs foz the mean Pꝛoſits I. 
1 Iatter a Recovery in an Ezetment, it was objeded 

he Copy of upon Epidence, that the Judgment was not ſufficiently proved, 01 

„ Jud,,%en, tnalmuch as the Cttneſs only ſwoze it wag a true Copy, with- bt 

| out being able to prove out of what Office the Copy was taken. ht 

Judge Page ſatd, in Lozd Chief Juſtice Holt's Time he remem- th 

bzed a Caſe, where an Anſwer in Chancery was produced in Evt- a 

dence; and tho' the CUitneſs ſwoze, the Copy of the Ankwer de 

was taken out of the Sir Clerk's Office, yet, becauſe he could cat 

not ſwear who the verp Sir Clerk was he had the Copy from, ai 

the Plaintiff was nonlutted; and accozdingly he was ſo tn the vu 

picſent Caſe. thi 

cet 

hin 


Spink 


| —— — 


| 
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Spink and Hare. When an 
: on 1s 
Lent Ane, FN an Aion bought by an 9dminiffrato} to re- —＋ 


cover an Attozney's Bill, it was objected at Bury Attorney's 
Alllzeg, that Evidence ought to be given of the Bill's being Bil, what 
— 8 the way > * — 1 — the Axton. ug beg. 
e Page held it not material; accozdingly no Evi - yen in or 
dence of that Sozt was pꝛoduced. NIE ay dm eng 


ſuch AQtion. 


Tinmore and Wallis. 


Lent Aſſes. * an Ackion brought againſt a Stake-holder upon When an 
a Wager ſuppoſed to be lald, that Col. Negus enen 

and M2, Cornelius would be choſen Batliffs of the Town of ne 
Ipſwich by the eighth of Sept. laſt, and ſwoze in the twenty» Stako- 
ninth of that Month; the Defendant offered to give Evidence, holder, what 
that Col. Negus and M1. Cornelius were not dulv eleffed. But the Evidence 
Court declared, they would not ſuffer ſich Evidence in this de beben 
collateral Aﬀton ; no moze than a Title to an Eſtate ſhall be „ bo al- 
tried in an Aion of Treſpaſs. M2. Proctor then objeted, that lowed to 
the Platntiff was too ſoon in bunging this Acton; becauſe a Man- give. 
damus Was now depending to try the Right of this Elefton in. 
But notwithſtanding this, the Court direcked the Jury to find 
fo the Plaintiff. And obſerved farther, that in theſe Aﬀtons 
8 againſt Stake-holders, the moſt conventent Method 
fo) them is to bing the Monep tnto Court; and then let the 
Parties tntereſted go on with the Dilpute at their own Ex- 

ence, However, the pztncipal Queſtion, whether fuch Evidence 

2 — 02 not, was ſaved as a Point to be made 
a Cate * | n 


Coleman qui tam againſt The Inhabitants of Loes. I 


own Poney being taken — becauſe of the Plaine opertp 


that he 7 
ceed in 91 


58 Salter 
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p ITE 
dat. 
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alter qui tam againſ! The Inhabitants of Colnes. 
How far the Lent Afi] Nan A#ion upon the Statute of Due and Cey, 


108 4M Serjeant Urlyn objefed, that the Venire was a⸗ 
occed to Warded on the Roll to require the Tury to come out of a 


pr 
2 2 Hundzed, but the Writ of Niſi 7 — ozdered them 
—— os. to come out of a different one; fo2 which Reaſon he ſubmitted 
jedtion raken It, that the CUrit of Niſi prius was mong; and conſequently 
to the Writ the Court had no Authozity to proceed in trying the Cauſe. 
of Nifi Prius. But the Court ſald, that the Roll of Niſi prius ts only a Tran- 
ſcript of the Recozd above; and they would intend the Writ of 
Niſi prius to be agreeable to the RecozD above, Beſides they 
ſatd, this Fault might certainly be amended; and mentioned 
Sir John Barnard's Caſe, where even the Name of one of 
the Defendants was omſttey; this Fault — * at the Trial 
by Judge Page himſelf, when he was Counſel; pet the Court 
o2dered them there ro pꝛoceed; and this Fault was amended above, 
©Scrjcant Urlyn = made another Objetton, that the Place 
menttoned in the Declaration, where the Platntiff alledged that 
he gave Notice of the Robbery in, varied from the Place pꝛoved 
upon Evidence. And he ſubmitted tt, this was a local Acton; 
ann pong ng the Gariance was material. But the Court 
ſaid, the Place p2oved upon Evidence, appeared to be within 
the Netghbourhood of the Place where the Robbery was com- 
mitted, and the Place mentioned in the Declaration, is al- 
ledged to be no moze than in the Meighbourhood; fo2z which 
Reaſon this Clarſance was held to be immaterial. But then 
= Court ſad, it was incumbent upon the PAlatntiff to p2ove, 
that he had deſcribed the Perlon m_ him; and this Con- 
ſtrufton has always been made upon the At, otherwtſe the Coun 
try would not know how to purſue him. However, they would 
not ſuffer a Queſtton ſo particular to be asked the Plaintiff, and 
becauſe he did not ſwear to this Fai in giving an Anſwer to the 
— Queſtton, whether he did any Thing moze, than give 
2otice that he wag robbed, he was immediately nonſuited. 


Stavers and Parker, 


| How far an Lent Aſſes. | &+ an Acton of Trover bzought againſt an Jin- 


Attion of 


keeper by a Gueſt, M2. Prime objeted, that this 
Teover will Aktion would not lie, but an A 


M10n upon the Caſe on the 


lio againſt an Cuſtom of the Realm, 1 to Inn-keepers. However as 


Ina-keoper. there was a Demand of the 
efuſal, the Court held, that this Adton wil 


ingly the Plaintiff had a Cerditt. 


dods proved, and ltkewtſe a 
i tte; and acco2d- 


3 Term. 
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The King and The Inhabitants of Simpſon. 


two Juſtices had made an O2der fo2 the Removal of 
one Allen, together with his ＋ 4 and two Sons, 
from the Pariſh of Monton to the Pariſh o 9 
of the Daughter appeared upon the Face of this Ozder, to be 
nine Pears; the Age of one of the Sons to be eight, and the 
Age of the other to be ſix. Upon an Appeal to the Seſſions, they 

uaſhed the Ozder as to the Father, and confirmed it as to 
the Childzen. Upon which Mz. Fazakerly had objefted on a fog - 
mer Motion, that the Childzen appeared to be of ſuch tender 
Years, that they could not have got a Settlement fo2 them- 
{clives; fo2 which Reaſon their Settlement muſt have been, 
where their Father's Settlement was; and conſequently the 


 Seſſſons did wong in quaſhing the Ozder of two Juſtices 


only as to the Father; whereas they ought to have quaſhed 
it ag to the Childzen likewiſe, To this Obje#ton Pz. Pilſworth 
anſwered, that it is true indeed the Dzder of Seſſlons has re- 
cited the CUhole of the Ozder of two Juſtices, and has not 
contradicked in erpzeſs TUozds any one Fat alledged in that 
Ozder; but yet, as the Court of Sefſſons has confirmed the 
Ozder as to the Childzen, he ſubmitted it this Court would 
intend, that Evidence was laid befoze the Seſſions, that the 
Childzen were not of ſuch tender Age; but were of ſuch an Age 
as they might have gained a Settlement to themſelves, and 
that they afually did ſo, And therefoze he put the Cale of a 
Matter of Law ariſing from certain Facts ſtated in an Ozder 
of two Juſttces; the Sefliong recite that Ozder, and adjudge 
the Party's Settlement to be different from what it would be 
if the Fats ſtated in the oziginal Ozder were true. Pet there 
if the Oer of Scſlions barely recites what the O2der of two 
Juſtices was, without ſaytng how the Fats appeared to them, 
this Court will intend, that the Fats appeared different to the 
Dcllions- from what hep did to the two Juſtices. Accozdingly 
in the pzincipal Caſe the Court declared themſelves to be of the 


ſame Dptnton ; and therefoze diſcharged the Rule, 


The 


R. Pilſworth now came to ſhew Cauſe, why an O2der of Vide ante 
Seſſlons ſhould not be quaſhed. The Caſe was, that . 
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The King and The Inhabitants of Moltſworth. 


How far 4 R. Reeves moved, that an Oꝛzder of two Juſtices might be 
which was made fo2 the Removal of a certain 


Perton gains uaſhed 
Fee Gerken from the Pariſh of Goring to the Parich of Molf- 


3 * worth, Che Cale, as ſtated in the O2der, was, that this Man 
had gained a Settlement in the Parish of Moltſworth ; but af- 
terwards let htmſelf fo2 a Pear, and ſerved fo2 that Pear, to 
two Perſons, that were Partners in a Boat, in the Pariſh of 

Goring. But it was farther ſtated in the Ozder that this Man 
did not live in the whole Pear fozty Days in the Pariſh of Go- 
ring; but plied with the Boat in divers other Pariſhes. Not- 
withſtanding which M2. Reeves ſatd, he ſhould ſudmit it, that 
this Perſon'g Settlement was in the J2artſh of Goring. He 
did agree, it has been reſolved, that if a Perſon lets himſelf 
in a particular Jaariſh to go a Shipboard, and he accozdingly 
does go without ſerving fozty Oays in that de ld ſuch 
Service will not gain him a Settlement. But he ſubmitted 
it, that Caſe did not come up to the pzeſent one; becauſe there 
it appears, the Intent of the Parties was, that the Pariſh, 
where he was hired in, ſhould Have no Benefit of his Service; 
but hcre the Servant was bound only to ply with his Boat 
from this Pariſh to other Pariſheg thereabouts ; and there- 
rose, though in Fait he might not have reſived fo2 fozty Days 
within that Pariſh ; yet that was only accidental; and conſe- 
quently the Servant gained a good Settlement by ſuch Ser- 
vice. WBeſides he (atv, he ſhould ſubmit it, that the Con- 
ſtrutton of this Part of the Ozder, which finds, that he did 
not ſerve fo2 fozty Daus in this Partſh, might very well be, 
that he did not ſerve fo2 fozty Days together. And then un- 
gueſttonably this would be a good Settlement. The Court 
however were of Opinton, that this Ozder muſt be underſtood 
to mean, that the Servant did not reſide in this Pariſh fo; 
fozty Days in the Whole at any different Times within the 
Pear. And then thep ſald, their Opinton was, that this was 
not a good Settlement. Accozdingly confirmed the D2der, 


The King and Hemingway. 


Mew for the N Rule to ſhew Cauſe, why an Inkozmation ſhould not be 
Court of proud againſt the Defendant, as Cinder-Steward to the 
King's Bench Archbichop of York of his Manoz of Otley in that County, foz 
will grant *" (qlictting a Jury at a Court-Baron and Cuſtomary-Court 


i." holded there to p2eſent the Dying ſetſed of ſuch a one twenty- 


Steward of « there Pears ago of certain Copyhold Lands, and then dil⸗ 
Court-Baron charging that Jurp becauſe they would not find this, and ſwear- 
ing another fo2 this particular Purpoſe ; who accozdingly did 
find (uch dying ſeiſed ; though Dath was made upon the fozmer 
Motion, that tuch finding was falſe ; foz the Party htmſelt did 
not die but ſeventeen Pears ago; Mz. Fazakerly now ſ(atd, that 
be hoped, the Rule ſhould be diſcharged. De . 
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that by Law a Steward may ſwear a ſecond Jury, when the 
firſt Jury refuſes to find ſuch Things, which their Oath ob- 
liges them to tnquire into. But in this Caſe there were 
two particular Reaſons fo2 dofng it; one, becauſe the Fo2e- 
man in the firſt Jury was a Party intereſted in the Queſtion ; 
the other, becauſe the Jury, charged with this Pꝛeſentment, 
conſiſted of Freeholders, as well as Coppholderg; whereas the 
Law requires, that Copyholders only ſhall p2eſent 4 Death 
of Copyholders. And this ts the pecultar Bufineſs of the Cu⸗ 
ſtomarp Court; whezeas the Frecholders: only are the Perſons 
concerned in Watters relating to the Court. Baron. And 
therekoze he infiſted, that as there were diſtinit Courts kept at 
this Time; there ought to have been diſtinck Jurtes. The 
Chief Juſtice ſald, he did believe indeed, that accozding to 
the antient Law, there were always ſeperate Jurfes in theſe 


Calles; but of late Pears the Pꝛadtce has deen ſo unt derſal to 


ſoln them together, that the Frecholders muſt be intended to 
ſpeak to (ſuch Things as relate to the Court. Baron, and the 
Copyholders to fuch Things, as rclate to the Cuſtomary 
Court. Then as to the Fozeman's being a Party tntereſted, 
he lald, there was a now of the Jury without him, and 
therefoze that Reaſon could not be ſufficient fo: changing the 
Jury. ÞPowever in general, he ſatd, he took 1t, that it would 
be a Thing of dangerous Conſequence to allow a Steward 
to ſolicit a Jurp to find any Ching againſt their Conſctences; 


and upon their Refuſal to doit, to ſwear a new Jury, Acco2d- 


ingly the Court made the Rule abſolute foz granting the In. 
fo2mnation, | 


Binmore and Bowler. 


R. Agar had obtained a Rule, that a Perſon taken on when a Per- 
an Eſcape Warrant and committed to Newgate, might ſon who has 


be re-delivered to the Marſhal in Executton, upon Account *{-y<4 is 


of his having eſcaped upon a Day Rule, But now Motion 
was made, that that Rule might 


<(cape ; and accozdingly the Court granted the Motion. 


Dawes and Daley. 


$ > Motion to ſet aſide an Execution fo2 the Judgment's Withio whar 
not being entered upon the Roll, though ft was two Years Time 


ments 


ſince the Signing of it, the Court ſatd, that a Rule was made 


retaken, 
what Priſon 


| e diſcharged upon an Afi» he mall be 
davit, that he was not out upon a Day Rule, when He DID commitegto. 


tn Low Chick Juſtice Hole's Time, that Judgments ould upon the 
be entred up in convenient Time; and accozdingly made a Roll. 


Rule to ſhew Caufe. 


2 


to beentered 
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Lyns and Anſtil. 
a Goes R. Thede, moved, that the Defendant might be diſcharged 
Court will upon Common Ball, upon account of its not being af. 


not diſ- certatned in the Afffdavit, which the Indozſement of the Writ 
charge»® was made by, what was the particular Cauſe of Aﬀton, but 


1 only in general, that ſo much was due to the Plaintiff. But 
Bail. the Fat came out to be, that after this Indozſement was made, 
a ſecond Affidavit was filed of the particular Cauſe of Acton, 


betoze any Warrant foz Arreſt was made out, and therefoze 
the Court oy, this ſufficiently within the Intent of the 
Statute of 12 Geo. 1. becauſe this Affidavit was made bekoze 
the Party could poſſibly be at any Jzcejudice, And fo? this 
Reaſon the Motion was diſallowed. 


Harman and Delaney. 


Vide ante 8 Matter now comtag on again, the ſingle Queſtion 
269. that was argued, was, whether the Tlozds were libel- 
lous 02 not. The Counſel agreed on both Sides, that many 

CLiozdsg are libellous, when put into TUrtting, which would 

not be aittonable, it ſpoke only in loofe Diſcourſe. Particulatly 

Caſes were cited to this Purpoſe out of Moor 627. and Skin. 

124. They agreed farther, that in Libels there is no Occaſion 

to lay a ſpectal Damage. But the Point which they Differ- 

ed in was, whether the CTozds in the Advertiſement were to 

be confined to the Platntiff's Skill in making thoſe ſhozt 

Guns, oz wlicther they extended to his Skill in his Trade in 

general, The Court were of Opinton, that thoſe CWo2ds viz. 
The ſaid Gunſmith not daring to engage with any Artiſt in Town, were 
to be taken in the general Senſe, as they were ſeperated from 

the reſt of the Sentence by the Coz nor; Aacco2dingly gave 
Judgment fo2 the Plaintiff, | 


Butler and Lord Montgomery. 


How far the FN an Aon upon a Bill of Exchange M2. Strange moved 
Court will 1 that the Defendant might have Liberty to withd2zaw a Special 
not give Polcd of a ufurtous Contratt, and plead the General Jſue. But 
Liberty co DEcaule this was an Jſſue that was to be tried at the Bar 
withiraw this Term, and if the Spectal Plea was withdzawn and the Ge 
his Ples. nicral Jflue pleaded, a new Motion muſt be made fo2 a Trial at 
Bar after Jſlue joined upon this ſecond Plea, ſo that this Trial 
muſt neceſſarily be put off to Mich. Term, the Court refuſed 


the Motion. 


"ey | Horn 
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Horn and Mullins. 


N Ackion of Eſcape having been bzought * — the Marſhal How far the 
l 


| iſtody, though in Court will 
Obedtence to a Rule of this Court made 2 Geo. 2. My, Strange 1 


moved, that all go in this Adion might be ſaid, be. 
e 


fo2 diſcharging a poo? Perſon out of 


ſaid, the Statute has erp2eſly p2ovided, that no Gaoler ſhall 
anſwerable fo2 the Eſcape of ſuch Perſon ſo diſcharged, and 
that, he hoped, was a ſuffictent Foundation (02 this Motion. 
Accozdingly the Court made a Rule to ſhew Cauſe. 


The Biſhop of London and Lewen ver. The Mercers- 
Company. 


R. Reeves now argued fo2 the Plaintiff in Erroz, De vide ane 
ſaid, befoze he would enter into the Merits of the Que- 359. 


ſtion, whether the Mercer's Company had any Right of ſupply: 
ng this Church at all, he would conſider another Queſtton, 
whether it 1s poſſible they can have Judgment upon this Recozd, 
be their general Right of pꝛelenting good oz not. And this 
Objedton, he ſatd, he founded, partly upon its not being latd 
in the Declaration, that the Church was vacant at the Time 
of the firſt Pꝛeſentatton by the Company after the Fire, and 
Partly, upon its not being laid there, that the * — was 
inſtituted and induced. And ff that was fo, the Change of 
all the Turns would be altered; and whereas accozding to the 
Plaintiff's Computation their Turn now is come; it would 
really be the Ring's Turn, who was Patron of. St. Mary 
Mildred's at the Time of the making of the Ack. De did a⸗ 
gree, that the Defendant in the Inducement to his Traverſe has 
admitted, that this Pꝛeſentee of the Ring was inſtituted and 
induXed ; but it has been often ruled, that ſuch Admiſſion in a 
Defendant's Plea, can cure no Fault in ſubſtance in the 
Plaintiff's Declaration. And to this Purpoſe he cited 7 Rep. 
24. and 8 Rep. 120. b. De then pzoceeded to the Merits of the 
Principal Queſtion ; in Eng to which he conſidered the Na- 
turc of an Jmp2opziation. De fatd, the Ring, the Ozdinary and 
the Patron muſt join in the making tt, accozding to Plow. $08. b. 
The Jmp2opztato? is perpetual Jucumbent ; and ff the Jmp2o- 
p2teto2 ſhould p2eſent ; the Impꝛopztatton would not only be 
thereby deſtroyed, but the O2igtnal Patron, who conſented to 
the Impꝛopziation, would be reſfored to his Right of Patron- 
age; as 18 reſolved in the ſame Book For. and Hob. 308. The 
Advowlon oz Right of Patronage is conſidered in Law diſtin 
from the Tmp2opztation, and ſutpended ſo long as the Impꝛo⸗ 
puation ſubliſts; and therefoze in Hob. 304. it is held, that 
during this Time by a 4 of the Advowſon, neither the 
Advowſon noz {mp2opriation Will paſs. The Concluſion of 


which Argument, he ſatd, was, that the Jlaintiffs could have 
no Right to this Pꝛeſentation. He ſatd, it was objetted _— 
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ts wilt 
Intereſt in the I mpJopilato) — an Avvowſan has been late 


How far an 
Advowlon 
ſhall be Af. 
ſets. 


upon the fozmer Argument, that this was a Donative, and not 
an Impꝛopzation; but there was no Pietence to conſider this 
ſo; becauſe it is ſtated in the Defendant's Plea, that the Plain⸗ 


tiffs and thoſe, whom they clatm yl. all along received 


the Piofits of the Church to their own Ale. An Impꝛopzlation 
ichen doubt taken notice of by the Law to be a valuabte 


ly held to be Aﬀets in the Hands of the Peir upon a Bill 
bzought in the Court of Chancery; and that Decree was af: 
firmed upon an Appeal to the Houſe of Loz0ds., But in the 
Caſe of a Donative the Jncumbent has the whole P?ofits 
to himſelf. Mz. Strange on the other Side argued, aud 
ſaid, he did allow, that poſMbſy the firſf Meſentatton 
cannot be taken to be ſatisfying a Turn; and therefoze he 
muſt allow, that when the Ring pꝛelented nert, he pꝛeſented 
in the Company's Turn; but what he inſiſted upon was, that 
then he ought not to p2eſent in his oon Turn ltkewiſe. De 
owned, that befoze the Statute of 7 Ann. 18. thts was otherwiſe, 
but he ſaid, that Statute has given a Quare Impedit, though 
a Man does not peſent in his Turn; and by that allows hts 
Turn may be taken upon the nert Avoidance. Then as to 
the Puncipal Point, he ſubmitted it, that the Intent of the 
Statute of Car. was, that in whatever Manner theſe Churches 
bad been ſupplied befoze, from thence fozward the two Churches 
untted into one, ſhould be p2eſented unto Turn by Turn. And 
to this purpoſe he cited the Caſe of Kirk anv Car, Hil. 3 Geo. 1. 
which was determined in this Court upon a Writ of Erro2 on 
a Judgment in the King's Bench in Ireland. There the Church 
of St. Mican had been a Donattve, belonging to the Dean and 
Chapter of Dublin; an Ad paſſed in that Kingdom fo2 dividing 
this Church into thzee Jaariſhes, reſerving the Right of Pe- 
ſentation to the Dean and Chapter. The Queſtion there was 
debated upon a Bill of Exceptions, whether theſe thꝛee Churches 
ſhould be pzcſentable oz Donattve, C ye Court below wag of 
Opinton they were pzeſentable; this Court was of the ſame 
ODpinton ; and oth udgments were affirmed upon a CUrit of 
Etroz in the Þoule of Lozds. The whole Court inclined to be 
of Opimon, that in the pzeſent Caſe the firſt Exception was 
00d; and Wa. be the Statute of Ann. made no Difference; 
07 they took it, that Statute related only to permanent Rights, 
and not to ſuch as varied by Turng. Vut as to the other Er⸗ 


ception the Court differed in Opinton. oy Thief Juſtice and 


Judge Page declared their pꝛeſent Thoughts to be, that the 
Company could not pꝛeſent. Judge Probyn ſcemed to think, 
that though the Company could not pzeſent, yct they might 
(upply the Church after the making of the Statute in the ſame 
Manner, as they did befoze. Judge Lee was of Opinton, that 
the might pzeſent. Oo far, he ſaid, ſeemed to htm _—_ that 


the Church was not always to be filed up by the King. Fe the 

tatute could not be conſtrued, that the Company Would p2c- 
ſent, he thought, the Oziginal Patron would have right to do 
it, But rather than the Oziginal Patron ſhould have his 
Right revived to htm (which tf the Statute had not intervencd, 


the 1mp2opztatozs might have kept bim out koz ever from ect: | 
z 
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ciling) he inclined to think, the Conſtructton upon the Sta⸗ 
tute might be, that the Imp2opztatozs ſhould preſent. Þow- 
cvcr this Matter was ozdered to ſtand over. | Vide poſt. 


Blackford and Hudſon. 


12 an Adton of Trover the e had deſcribed the Par. By what it is 
cels of Goods in the Niſi prius Roll different from what he had qa tte - 
in the Copy of the Jſſue ; upon which the Plaintiff had obtained a um dit 
Rule to ſhew Cauſe, why the Niſi prius Roll ſhould not be a- prui« Roll 
mended by the Copy of the Jſſue. Serzeant Eyres now ſhewed ſhall be «- 
fo2 Caule, that the Plaintiff muſt have ſomething by him, wended. 
which he made the Copy of the Jſſue from ; and therefo2e 

there was no Dccaſion, that he ſhould have this Afſtance from 

the Dekendant. However the Court (Chief Juſtice abſent) made 

the Rule abſolute. | 


Cartee and Handerſon. 


of Error is 


the Oefendant in Erro2 might rejoin within four Days, brought up- 
oz that the Cauſe might be tet down in the Paper. And the on « Judg- 
Motion was granted. ment in Ire- 


land, how 
far the Court will require the Defendant to rejoin within « ſhort Day. 


ME Moreton moved in a TUrit of Erro2 out of Ireland, that Vena Writ 


The King and Crooke. 


1 Matter now coming on to be argued again, Ser- vide ante 
jeant Darnel ſubmitted it, that in all Indicments, found- 168. 
ed upon this Part of the Statute of 5 Eliz. on which the De- 
fendant is indif#ed, it is neceſſary to be ſet fo2th in the Body 
of the Jnditment, how and by what Poſſibility the Conveyance 
fozged can cffe# the Freehold of another one. Jn Indickments 
fo: Digh Treaſon it ts a known Rule, that the Overt Ac muſt 
be laͤld in the Indickcment; the Statute of Edw. 3. requires 
only that there ſhall be an Overt Ack; but pet the Conſtrutfon 
has always been, as has been mentioned ; which is an Argu- 
ment that the Law ts ſo in other Caſes. And indeed it would 
be of dangerous Conſequence, to ſay that an Indickment upon 
this Bzanch of the Statute would be good, ik it only charged 
that the Defendant fozged a Conveyance of the Freehold of 
another, with an Intention to moleſt it. Ik this be fo, the 
Queſtion fo2 the Conſideration of the Court, he ſaid, would 
be whether this Conveyance of a Park, called Jawick-Park, can 
poſſibly moleſt the Frechold of Lands called Jawick. De ſub- 
mitted it, that it could not no mo2e, than it the Lands lay 
in different Counttcs. He tiſiſted fart! cr, that the Court 
cannot take Notice, but there may be ſuch a Place as Jawick- 
Park; the Octendant may afterwards be puntthed fo2 tozgtng 
a Convepancc of that Jlace n conſcquently, if he ” = 
| | 5 uſhe 
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niſhed upon this Indicment, he may be puniſhed twice fo? 
{he ſame Offence. Ie did agree, that if a Bargain and Sale 
ad been fozged without Inrollment, oz a Relcaſe without a 
Leaſe, this would have been within the Intent of the Ac; be⸗ 
cauſe in the firſt Caſe the Conveyance is good fo? ſir Months; 
and in the other Caſe a Court of Equity would ſupply the Defet 
of the Conveyance ; but in the pzeſent Caſe, as no Agreement 
appears upon the Reco2d, relating to Lands called Jawick, it 
is (mpoſible a Court of Cquity could decree, that Garber 
ſhould make a Convepance of thoſe Lands, any moze than of 
any other Lande. Ie then obſerved, that there was another 
Exception taken at the Trial, and that was, that Garber ought 
to appear actually to have been damnified; fo2 the Statute 
ſays, that the Party in ſuch Caſe ſhall have his Coſts; and 
this Exception, he hoped, the Court would conſider of ltke- 
wiſe, The Chief Juſtice fatd, that this Cauſe was tried be- 
foze him, and he well remembered Evidence was given of 
Terms of Pꝛopolal — atually made between Crook and 
Garbet relating to the Lands called Jawick ; and that the Defen- 
dant fozged this Conveyance only to bozrow a Sum of Money 
upon it by * of Moztgage, of one Hawkins, which he ac- 
copdingly did. And it this had been ated in the Inditment, 
he ſhould have thought tt beyond Queſtlon, that this would 
have been an Offence within the Clauſe of the Statute, that has 
been mentioned. However even as the Fat was latd, the whole 
Court declared their Opintons, that the Jndi#ment was ſuffi- 
cient ; and put it upon this 4 — that ft is not neceſſar 
to appear upon the Face of the Indickment, how the Fai charge 
did tend to the End deſigned ; it is enough to ſay, it does not 
appear, that the Party could not have that Intention. Jn theſe 

ales ye Jury and not the Court are the proper Judges of a 
Man's Intent. CUhich appears from the Common Fo2ms of 
an Indifment of n. which only is, that A. broke the 

ouſe of B. in the Night with Intent to commit Felony. 

owever = Court ſatd, they would not give a final Opinton 
till the End of the Term. 


The King and Catherel. } 


2 Court now declared their Opintons, that the Con- 
vition was bad, and fo2 this Reaſon, becauſe it ozders, 
that the Defendant ſhall lay in Cuſtody, till he pays, what 
ſhall be found due upon the Account, and it does not appear, 


what that Sum map be, fo that this may be a Commitment 


fo2 Life, They ſaid, it was true indeed, the CUo2vsg of the 
Convidion were, that he ſhould be committed, till he accounted 
and ſhould pay the Money, that ſhould be due; but by bein 
bad in Part it is bad in the CUhole. 992. Abney then pape 


aſc of The King and Parmenteer where the lame was done. 

Vut the Court ſatd, the Reco2d is aitually filed in this Court, 

and <q" they could not do tt in though they did agree, 
c ) 


_ they might have Liberty to amend their Conviition ; any 
cited the 


they do allow it. Ve 
then 


that when t 


ecozd is juſt come 
4 | 
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then hoped, that the Oefendant ſhould only be bailed, and not 
diſcharged. But the Court ſaid, this is a Commitment in 


Erecution ; and therefoze they had no Authozity to ball him. 
Accozdingly he was dilcharged. bouty h 


Sharter and Crimſton. 


M's Lacey moved, that Pꝛoceedings might be ſtald on a How far the 
Scire facias agatnſt Ball, a Writ of Erroz being brought Court will 
on the P2incipal Judgment, and that without entring into For 44 hs 
Rule of Arthur and Myoner, the Seire facias betng not pet return- yi ends 
able, The Court laid, they did not know, this made any Dif- « Writ of " 
ference; and therefoze refuſed the Motion, but upon thoſe Terms. Error. 


The King and The Inhabitants of Utoxeter. 


O\ Rule to ſhew Cauſe, why ſome Pooz Rates ſhould not 4 _- 
be quaſhed, DP). Abney took an Exception to them, that gn de g 
they were ſtandin ates, and fo2 that Reaſon were bad. Co o de bad. 
which purpoſe the Caſe of The King and The Inhabitants of 
Ordley, and the Caſe of the Pariſh of St. Dunſtans were cited 

in Point, But M2. Fazakerly on the other Side ſaid, that theſe 
Rates were not ſtanding Rates, to p2ovide that each Pariſh 
Mould pay yearly ſuch a particular Sum; but only, that when 

the Pariſh of Utoxeter ſhould pay ſuch a Sum, the other Pariſhes 
that were mentioned in the D2ders ſhould pap ſuch a one; and 

ſo that P2opoztion ſhould be obſerved. Beſides he took J20- 
tice, that theſe Dzders have conſtantly been obeyed from 1635. 
and in that Year the firſt of them was ſettled ; and only foz 
that pzeſent Pear; and that too in purſuance of a voluntary 
Agreement, that had been made by theſe Pariſhes. Me ſaid 
beſides, that he appzehended, the Court have always refuſed 
granting Certioraris to remove this kind of Ozders; to pzc⸗ 
vent Pariſhes being put into Diſturbances by theſe Con- 
tentions. To this Purpoſe he mentioned the Caſe of the 
Town of Marlborough, Trin. 10 Ann. where indeed a Certiorari 

did remove up a Poozs Rate; but the Court ſatd, if they had 
known, what the Ozder had been, bekoze the Certiorari's going 

it ſhould not have went. And in the Caſe of the Pariſh of 
Hackney it was expꝛeſly refuſed. The Court ſaid nothing to 
this Dbjetion about the Certiorari lying; but declared, that 
theſe Ratcs ought not to be ſuffered, upon Account of the 
Clalue of the Inhabitants tn Pariſhcs frequently changing; 
and that this Agreement of the then Inhabitants was 1intirely 
vold to bind their Succeſſozs. Foz which Reaſon the firſt Ozder 
though only to2 a Pear was qualhed, as being made upon a 
votd Agreement. And the other Ozders were all qualhed; becauſe 
they (cttled a fix'd Pꝛopoztion fo2 ever. 4 


The 


Vs 
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The King and Wellen. 


The Manner A Rule having been granted fo2z an Attachment againſt the 
— Dekendant, as Regiſter of Dover, fo2 not byinging in the 
in the Li- BODY Of a Pilſoner, in Purſuance of a Rule made upon him 
berries of ko; that Purpoſe, after a Return of Cepi Corpus, the Attoznev 
Dover. General now moved, that it might be diſcharged. De ſatd, the 
Conſtable of Dover has both a military and cfvtl Jurtsdi#ton, 

and he is the immediate Dfficer to this Court. The Conſtable 

has a Licutenant 02 Deputy tn his mtlitary Jurisdickton; and a 

Regiſter 02 Deputy in his Civil. He has likewiſe a Court of 
Admiralty and Equity; and the Regiſter has the Keeping of the 

@cal, which is fired to all So2es of Pꝛoceſs. The Regtſter 

Itkewiſe makes out CUlarrants fo2 erecuting this Pꝛoceſs, and 

ltkewiſe makes out the Returns, But he ſaid, the Regiſter has 

no RE over the Bodies of the Puſoners; the Boder 02 Mar- 

ſhal has the Cuſtody of them. So that at moſt the Regtſfer 

can be conſidered, but in Part Deputy to the Conſtable in his 

civil Jurisdiaton; the Boder is Deputy to him in the other Part 

of it. Fo2 which Reaſon he ſubmitted it, this Caſe was by no 

cans like that of a Sheriff and CAinder-ſheriff, koz there the 

1der-heriff has the Tihole of the Sheriff's Authontp; and 

ſuch Deputation cannot be divided. The Cunſequence of which, 

he ſatd, was, that the Rule was not rightly made __ the Re- 

wo to bing in y Body; and therekoze he hoped, the Rule 

02 the Attachment (ſhould be diſcharged. Vut the Court ſatd, 

the Boder did not ſeem to be a zoper Perſon to make this Rule 

upon; becauſe he ts only in the Nature of a Gaoler. And a. 

gatnſt the Conſtable they would not grant this Attachment; be- 

cauſe, though they might do it; yet as he is the pzincipal Ofi- 

ter, they always do grant them in ſuch Caſe againſt his Oeputy, 

They did agree, that in all theſe Caſes the Kule ts made upon 

the 12 Officer fo2 doing the Ac; and ſo it is in the Caſe 
of a Sheriff; but pet there ts a Clauſe in rhe Rule, that Service 
upon the Jnferto2 Dfficer ſhall be good Service. The Queſtton 


then to be conſidered was, whether the Regiſter in this Caſe is 


to be looked upon, as the inferto2 Officer. They ſald, he makes 
out Warrants to execute all Pꝛoceſs, that is directed to him; 
he makes out the Returns to all ſuch ces, and therekoze 
they thought, he was ſuffictently within the Deſcription of an 
tnfertoz Officer. And Judge Page ſald, he thought, the Accep⸗ 
tance of the Seal from the Conſtable made him a ſuffictent De- 
puty. {)owever the Court ſaid, if they had not ſo much Reaſon 
02 granting the Attachment againſt him; yet, ag he omttted to 
ſhew this Matter upon the Rule, that was made on him f02 
ewing Cauſe, why he ſhould not bzing in the Tody, tog, ſaid, 
they would certainly grant the Attachment againſt him. Acco2d- 
ingly the Court refuled diſcharging the Rule z but upon the De⸗ 
fendant's Conſenting to go befoze the Waſter, they ozdered it to 
lie in the Officer's Hands ko a Teck. 
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The King and The Inhabitants of Handſworth. 


O Rule to ſhew Cauſe, whv a Certiorari ſhould not be How far « 
quaſhed, which was granted foz removing up an Indi#ment Certiorari 
ko; not repatring a Byzidge out of the Quarter-Defſions, Ser- nne e 
jeant Corbet lald, that this Rule fo2 ſhewing Cauſe was obtatn- 4 Gen £2 
ed upon the Statute of 1 Ann. 18. (5) ut the pꝛeſent Indick⸗ not repair- 
ment was againſt the Inhabitants of a Pariſh; by which it ap⸗ ing Lide. 
eared a Trial of Right may come in AQueſtion; and therefoze 
e ſubmitted it, this Caſe was not within the Meaning of that | 
Clauſe in the Statute. He ſatd, the whole of this Statute was 
ſounded upon a fozmer one of 22 Hen. 8. 5. but he inſiſted that 
Statute could not be conſtrued to give the Seſſlons a Jurisdic⸗ 
tion, when the Juſtices of the Seſſions muſt be Parties intereſt- 
ed. And he ſaid, he very well remembered, Certiorari's have 
been granted in theſe Caſes; though he did allow, they were not 
granted upon Debate. And particularly he mentioned the Caſe 
of 'The * and The Inhabitants of Mitcham in Surry, on his own 
Motion. De ſatd beſides, that the 1 Indictment was ac⸗ 
tually removed up; and therekoze that, he Hoped, would be a 
farther Reaſon fo2 diſcharging the Rule. The Court ſatd, the 
ſecond Reaſon did not ſeem to them ſufficient to diſcharge the 
Rule upon; but the firſt did. And accozdingly the Rule fo} ſhew⸗ 
ing Cauſe was diſcharged. | 


The King and Lady Blunt. 1 


R. Fazakerly and Mz. Strange moved foz a Certiorari to be How fara 
ditecked to the Old Baily, to remove up an Jnditment of ortet 
Perjury againſt the Defendant. The Jndi#ment was erhibited 1 7 8 
y a Son againſt his Yother-in-Law without any Foundation, old paily. 1 
fo? putting a falſe Anſwer in the Court of Exchequer; the De⸗ |. 
fendant was a Lady of great Reputation and of 200001. Foz⸗ 
tune; and therefoze they hoped, (ſhe ſhould be tried in this 
Court. WThev did agree, theſe Motions have been often refuſed, 
and the Reaſon enerally given is, that all the Judges are fn 
Commtſſion at the Old Baily; but it is well known, that the 
Judges ſit there only in Turns; and umn do not go Down 
after the capital Offenders are tried; ſo that it is pzobable no 
Judge will ſit there, when this Indlament comes on. Beſides 
they ſald, it uſually happens, that there are two Seſſions at the 
Old Baily in a Uacation; one, as ſoon as the Term is over, the 
other, befoze the Beginning of the nert; but in this Gacation 
there will be but one. They obſerved farther, that it is certain, 
in many Caſes theſe Certiorari's have been granted. It was 
done in the Caſe of Sir Humphry Mackworth. And M2. Strange 
ſaid, accozding to his Note of it, that was an Indickment againſt 
the Defendant koz ſetting the Seal of the Mine-Adventurers 
Company without Authozity, and not an Indicment of Fozgery 
as ſometimes that Caſe has been cited to be. The Defendant 


there inſiſted, that he had a Right to ſet the Seal of the Com- 
SX pany; 
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How far the 
reicular 
nftances 
wherein the 
Party wants 
to amend 


need not be 


ſpecified, 


Vide ante 


pany ; and fo2 that very Reaſon, becauſe a Matter of Right 
as to be tried, the Court granted there a Certiorari Jn the 
Diſpute between Str Solomon Swale and M2. Mariott, H. Faza- 
kerly (aſd, the Jndifment of M1. Mariott fo: PPerjury was re- 
moved up from the Old Baily, ſingly upon Account of MP1. Ma- 
riott's Reputation. And they both ſald in the Caſe of The King 
and Wells, Paſch. 9. of the late King, an Indtament of Fozgerp 
was removed up fo? that lame Reaſon. The Court ſald, they 
did believe Certiorari's may have been granted in theſe Caſes 
fo: ſuch Reaſons; but they did think them Reaſons very impꝛo- 

r fo} Courts of Juffice to at upon. And as they were certa 

ertiorari's have been much oftner refuſed, when theſe Reaſon 
have been offered, they thought fit to refuſe granting it in the 
pꝛeſent Caſe, | 


Jones and Rols. 


M* Wynn came to ſhew Cauſe upon a Rule, that had been 
odtained, fo? _— a Recozd, removed up into the 
1 by a Bill as filed in this Court. And the 
Cauſe, that he ſhewed, was, that the 


articular Amendments 


were wot recited in the x no any Notice given of them at 
e 


th {me of the Service of the Rule. But the Court ſafd 
that indeed in Motions to amend Declarations this is neceſ- 
ſary; becauſe there is nothing in certain to amend by; but here 


there is a Bill filed of Recozd; and by that it is certain, what 
Amendments can be made. Accozdingly the Rule was made 


abſolute. 


Norman and George. 


PON a Writ of Exroz out of the Common Pleas in an 
Aﬀion of Treſpaſs and Battery, M1, Gapper aſſigned fo 


Erro, that the Fact was not laid with ſufficient Certainty in the 


Declaration; but only by Map of Recital with a Quod cum. Jn 
the Caſe of Rudge and Onoch, 3 Geo, 1. he ſald, Judgment was 
atreſted after Gerdi in a Suit by Bill tn this Court upon this 
very Exception. In the Caſe of Onyon and Shore, Hill. 11 Geo. 1. 
that too was in Treſpaſs and Battery; there were two Counts 
in the Declaration; in one the Fack was latd poſitive, in the 
other with a Cumq; etiam; and upon intire Damages given, 
Judgment was arreſted in this Court. And the ſame was done in 
the aſe of Gritton and Franchlyn, Trin. 13 Geo. 1. And in the Caſe 
of Brigs and Sheriff, Cro. Eliz. 507. this wag held bad tn the Com. 
mon Pleas. But 2 on the other Side argued; and 
ſaid, that he did agree, that in all Sutts in this Court, and 
Itkewiſe in Duits by Vill in the Common Pleas, this Exc 

tion would be fatal. But in the Common Pleas, where t 

Suit is by 1 the CUrit is conſidered as Part of the De- 
claration; and therefoze as the Fat ts not dented to be laid 


with ſumcitent Certain p in the CUrit, he ſubmitted it, that 
ü in the other Part of the 


would Cure the uncertain laytng of it 
1 


Err 8 _ 


tion, and held bad. Judge 


eee ee e 


— 
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Declaration. That the CUrit is conſidered there as Part of 
the Declaration, ſeemed plain to him from various Erpzefions 
in the Declaration, as alia enormia, &c. contra Pacem, &c. ad 
grave Damnum, &c. which muſt have been too ſhozt, if the Decla- 
ration was conſidered there, as the only Thing, which the Par- 
ty is to anſwer. Then fo Authoyitp he relied upon Sid. 150, 187. 
and Lutw. 1509, And he ſald, he was info2med, this very Ex- 
ception was moved in Arreſt of Judgment in the Common 
Pleas; and the Court over-ruled it; though he did agree, one 
of the Judges was of a different Opinion. The Chief Juſtice 
ſad, he did belfeve, there had been two 92 thzee Caſes of this 
Sozt, where this Notion has p2evailed of he CArits being con- 
ſidered there as Part of the Declaration; but none of theſe 
Cales, that he ever knew, came at any Time into this Court. 
And he ſaid, he muſt own, he always thought, that the Decla- 
ration was the Charge, which the Party is obliged to anſwer. 
And he (aſd, what he thought fully pꝛobed this to be the Caſe 
even in the Common Pleas is, that when a Gariance is al- 
ledged fo; Erro2 between the CUrit ano Declaration, the Party 
mutt pzay Oyer of the CUrit and bzing the very TUrit up by Cer- 
tiorarl. And the Reaſon fo2 this given by Lo2d Holt was, that 
the Crit is only recited in the Declaration. And to ſhew that 
an OmtMon in a Declaration cannot be ſupplied by Matter in 
the Writ, even in the Common Pleas, he cited Cro. Car. 407. 
where Vi & Armis was in the CUrtt, but left out of the Declara- 

Page and J. Probyn were of the ſame 
Opinion. But Judge Lee catd, he had a Mote of the Caſe of 
Bagnes and King, Mich. 13 Will. 3. where vi & armis was in the 
rit, and omitted out of the Declaration; and after Judg: 
ment by Default the Court held this to be _ And he ſaid 
in that Caſe, the Caſe out of Lutw. mentioned now by 7. 
Strange was cited, De ſaid farther, that as this Motton has 
p2evatled in the Common Pleas he was fo2 affirming the Judg- 
ment. Þowever the Batter ſtood over. 


Marſhal and Carleton. 


Vide poſt 


ſaid to bo 


T5 an Ackion bzought againſt the Defendant foz a Devaſtavit of What hall 


his Wife; the Defendant pleaded, quod petit Judicium de Billa, 2. 


fo2 that it was not ſald in the Bill, that ſhe was Adminiſtrato?2 Bar, * 


ok her fozmer Pusband; and concludes his Plea, quod Bills ca(- Abate 
ſetur. To this the Plaintiff replies, quod ab actione ſul precludi 


non debeat, and (0 demurs in Bar; and a Joinder in Demurrer. 
M2. Acherly fo2 the Plaintiff objeited, that there was no Faf 
_— x in the Plea, which the Plaintiff could take Jſſue upon; 
and fo2 that Reaſon he was juſtified in Demurring. But P:. 
Reeves on the other Side argued and ſaid, that he did agree, 
wherever a Defendant begins his Plea with a petit Judicium de 
Narratione, 02 Concludes it ſo, the Plea is a Plea in Bat; but 
in the pzeſent Caſe the Beginning and Concluſion is both to the 


Bill; and therefoze this was a Plea in Abatement. The Plain. 


in demurring in Bar; fo2 by that 
iſcontinuance; and — 


tiff conſequently did w2on 
Means be has made a 


tt, 
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. pzayed Judgment fo the Dekendant. And by way of Autho ity 
kited Salk. 218. The Chief Juſtice agreed with Pz. Reeves, tha 
bis DiſtinX(on between a Plea in Bar and a Plea in Abatement 

vide pot Wag right; however ozdered this Matter to ſtand over. 


Hilly and Polhill, 


What ſhall TN Debt upon an Award the Plaintiff declared, that the De. 
— — fendant had given his Bond to ſtand to the Award of J. S. and 
elaration in that J. S. awarded, that the Defendant ſhould pay the Plaintiff 
Debt upon ſuch a Sum at the Cock and Pye in Darſon; but that the De- 
an Award. fendant dtd not come there. The Defendant 1 Oyer of the 
Bond, and of the Award; and upon Oyer the Award recited, that 
there dad been ſeveral Controverſies between the 2laintiff any 
efendant, particularly one relating to the pzetent Matter, 
and another relating to a different Matter; and the Concluſion 
of the Submiſſion was, that all Matters in difference were 
thereby referred to the ſald Arbitratog, ira quod he made his Ar- 
bitration of them all by ny a Day, The Determination then 
upon the Award was, that the Defendant ſhould pay the Plain⸗ 
tiff the Sum tn Queſtion, that the Plaintiff ould pay the Oe- 
fendant 1 and thereupon mutual Keleaſes were o2dered to be 
given. And this Award appeared to have been made within - + 
Bebi Time. The Defendant upon this demurs generally to the 
eclaration. And now M1. Filmer argued, that the Demurrer 
might be well maintained. Pe ſaid, he ſhould ſubmit it, that as 
this Ackton of Debt was oougyt upon the Award, and not upon 
the Bond, the Plaintiff ought to have ſet fozth in his Declara- 
tion, that be had ſubmitted htmſelt to ſtand the Award, in O2der 
to ſhew, that both Parties were rectp2ocally obliged to perfo2m it. 
But as the pzeſent Declaration 1s - the Platnri does not 
at all appene to have been bound; there is no Kemedy therefoze, 
that the Oefendant has fo? the 15. awarded to him; and till that 
is done, no Releaſes are to be given of either Side. The Court 
thought there was a good Deal of a in this Exception. 
Vide poſt, Dowever the Matter was o2dered to ſtand over. 


The King and The Inhabitants of Stilton. 
The Cer- | | 


_ AN Exception was taken to an ©2dcr of two Juſtices, fo; 
riding the that it was made fo2 the Removal of a Man, his lite and 
Children of one Child, without — 1 e Child to belong to the Man 
« Perſon that nd * (like. And acco2dingly the Court made a Rule to ſhew 


4, removed. Cauſe, why the Ozder ſhould not be qualhed as to the Child. 


The King and Morrice, 


what wal N an Jnditment foz ererciſing a Trade contrary to the Sta: 
bo ſaid to bo Þ tute of 5 Eliz. M. Hopkins moved in Arreſt of Judgment, 
—— that this was an Indiament taken at the Quarter Seſſlons, and 
Litman it was not ſatd in the Caption, that the Jury who found it, were 

I ad- 


| 
{ 
| 


EJ. oo in nets of rn na ee 
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adtunc & ibidem onerat'; only in general, that they were onerat'. 
And fo2 Authozity cited 2 Keble 583, 610. 1 Ven. 60. and 1 Mod. 26. 
M2. Fazakerly on the other Side did allow, that many ſuch Ex. 
ceptions as theſe, were thought fatal fozmerly ; but of late the 
Judges have got over them. Particularly. he ſaid, it has been 
allowed to be a good Exception to an Indickment taken at the 
Sellions, that the Juſtices did none of them appear to be of the 

uorum, but in Sid. 367. that Exception appears to have beendiC- 
allowed. The ſame is of the Exception of the CUant of probo- 
rum & legalium hominum. Oo it has been fo2merly held to be a 
pood Exception, that the Names of the Jurozs were omitted, 

ut that Exception has of late Pears been over ruled. The 
Court dfd agree, that the Erceptions cited, have been of late 
diſallowed; but never knew the pzeſent one to be ſo. Accozdingly 
the Judgment was arreſted, 


Staniford and Ayſelby and others. 


N Rule to ſhew Cauſe, why a CUerdi# ſhould not be ſet a- 

ſide, and the Defendant, who was Attozney in the Cauſe, 
as well as one of the Parties, anſwer the Matters of an Amda⸗ 
vit fo2 raſin = Niſi prius Roll. Py. Marſh ſubmitted it to the 
Court, that the Raſure was entirely in an immatertal Place. 
The Laion was in Replevin; and the Defendant avowed pro 
redditu unius Anni _ one Pear's Rent ſolubil exiſtent', Pe did 
allow, the Oefendant ſtruck out the Mozd ſolubil and inſerted the 
Wo2ds in aretro. But if this ſhould be a Foundation to grant 
an Attachment agatnſt the Defendant, there could be none to ſet 
aſide the Uerdi#, the Evidence upon one Iſſue and the other be- 
ing neceſſarily the ſame. But the Court ſatd, they would not 
enter into the Conſideration, whether the Raſure altered the 
Iſſue oz not. Accozdingly made the Rule abſolute with Coſts. 


Anonymus. 


R. Draper moved to make a Rule abſolute fo quaſhing the 
laintiff's zit of Erroz; and that with Coſts, But the 


who b2zought ſeven oz eight Writs of Erroz, which were all 
4 782 _ yet no Coſts given. Accozdingly none was given 
n aſe, | 


Anonymus. 


R. Cooke moved fo2 Liberty to charge a Man in Erecu- 
tion, who was in Cuſtody at the Oate-Þouſe for a Cri⸗ 
minal Dffence. The Chief Juſtice at firſt doubted, whether 


Chief Judice ſatd, he well remembzed the Caſe of one Atwood, 


The Reme- 
dies for era; 
ling a Re- 
cord. 


When a | 
Writ of Er. 
ror is qua ſn 
ed, how far 
no Coſts ſhall 
be ordered to 


be paid. 


When a Per- 
ſon is in Cu- 
ſtody for a 
Criminal 
Offence, how 
far he may 
de directed 


they could make (uch a Rule. Þowever upon talking with the to be char- 


1 


Anoay- 


Maſter, the Court at laſt gave Liberty to do it. | ped with a 


ivil Aion. 


\ 


— 99 
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Anonymus. | 
How far ſe- R. Hopkins moved fo? ſeveral Infozmations againſt diffe- 
veral Ofes- rent People fo2 a grievous Battery; but the Court ſatd, 
1 in theſe Caſes all the Dffenders are joined in one Inkoz⸗ 


—— in one 


oſor mation. Mat ion. 


Haynes and Bennet. 


How far Li- NE 
2 8 (ll filed, tn making It a ſpectal Memozandum ; and that 


be pen to 
am nd with. without Payment of Coſts, o; Liberty to plead de novo. Ot 
out mes did _— that the Declaration in this Caſe had been delf- 
of Colts, yered generally. We did agree too, that the Defendant 
had demurred generally, but yet he ſubmitted it, it the Defen- 
dant did demur fo2 this 2 — to the Declaration, it was 
his Folly to do it; becauſe he knew, the Plaintiff might amend ; 
and if he did not demur fo2 this Reaſon, there was no Occa⸗ 
ſion fo2 any of theſe Terms _— put upon the Plaintiff, And 
he ſald, he remembzed this Point was erp2eſly determined fo 
him tn the Caſe of Walmeſley and Coſey, Paſch. 2 Geo. 1. Bu 
= Court ſaid, it is known to be every Day's P2aftice, that 
theſe Terms are conſtantly put. And one of the Officers infoz- 
med the Court, that when a Declaration is delivered with a 
eneral Memorandum, they have no Authozity to make up the 
ecozd with a ſpectal One, tho there be a Bill filed with a 
ſpectal one, and the Court ſaid, the Platntif may make 
luch a Miſtake in the Declaration, on Purpoſe to diaw the 
Defendant tnto a Demurrer. And therefoze they would not 


grant this Motion but upon thoſe Terms. 


Speak qui tam and Born. 


vide 317. 22 Plaintiff having declared in Prohibition, this Matter 
nom came on again upon Demurrer to the Defendant's 

lea. And fo2 the Platntiff Serjeant Eyres argued, that there 
ere vivers — r — in the Books which declared a Clerk 
to be a tempozal Officer; particularly be cited Palmer $79, and 
2 Cro. 670. And no Diſtinition taken as to the Manner of his 
coming in. But tf that Point was to be given up, ſtill upon 
the general Nomination of the Parſon, he has an Cſtate fo 
Life in the Office, and then = Court has a Right to grant 
its Prohubitions, and pzevent the Spiritual Courts from depzi⸗ 
vin ch Officer. And to this Purpoſe he cited 2 Brownlow 11. 
in the Caſe of a Chancelloz of a Dioceſe; and ſo it is in the 
Caſe of a Regiſter. De inſiſted farther, that the Ecclefiaſtical 
Courts had no fAuthozity to require a Tierk to take a Licence. 
Serjeant Chappel ſubmitted it on the other Side, that whatever 
the Authonty of the old Books map be, that * Office of Clerk 
ts tempozal in its own Nature; yet he ſald, of late the * 

2 


rjcant Baynes moved fo; Liberty to amend a Reco2d by the 


— — 
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has taken a Diſtindton between the Banner of his coming into 
the Office, And this appeared from the Caſe of Townſend and 
Thorpe, where this Court allowed the Spiritual Court to 
mug in dep2ivinga Clerk, where he was nominated by the Par- 
on; which they would not have done, had he been elefed by the 

ariſh. Pe tyen obſerved, that the Nature of this Dffice made 
t unfit, that (t ſhould be ſupplied by a Deputy. Perſonal Qua- 
lifications are required in a Clerk, by the 9:ſt Canon, in 
1603. Pe muſt be twenty Pears of Age; able to wolte any 
read; and of a competent Underſtanding in Singing, ik it 
may ſo be. And Gibſon in his. Conſtruckton upon that -Canon 
ſays, they were oziginally Aſiſtants to the Miniſter. Pe took 
Notice too, that in general theſe interior Officers cannot make 


tc 


Deputies. A Conſtable cannot but in Caſe of extreme Sſck⸗ 
neſs 02 Infancy, oz where a Woman is appointed by Cuſtom, 
Do is 2 Keb. zog, 355. Then as to the taking a Licence, he did 
agree, he knew no direft 14 ko it; but a Leckuret is cer- 


tatnly obltged to do ft; and ſubmitted tt, this Caſe wag 
within the ſame Reaſon with that, The Chief Juſtice ſaid, 
that he never remembzed any expzeſs Reſolution, that a Cler 
was a tempozal Officer. And as to the Caſe of Townſend and 
Thorp he Owned, he was at pzeſent not ſufficiently certain, what 
that Caſe went upon. But as to the Licence, he queſtioned 
much, whether it was neceſſary. J. Probyn ſatd, he thought he 
well remembzed, the Caſe of Townſend and Thorpe went upon 
that ſingle Point, that the Clerk there was abſolutely an un- 
fit Perſon to execute the Office ; and therefoze this Court would 
not binder the Eccleſiaſtical Courts depztiving bim; as this 
Court had no Method of doing it themſelves; and he thought, 
the Coutt then made no ſozt of Oiltintton between the different 
ethods of a Clerk coming in. And as a farther Caſe to 
ew, that in general a Clerk of a Pariſh is conſidered a tem- 
ozal Officer; he cited the Opinion of Lo2d Holt, 6 Mod. 253. 
udge Lee likewiſe cited a Caſe out of Salk. 536. where it 1s 
held, that a Clerk of a Pariſh, tho' nominated by the Parſon 
gains a Settlement, within the Statute of 9 & 10 W. & M. a 
erecuting a tempozal Office. And as to a Lecurer's taking a 
icence, he ſald, that is wholly by Statute. Judge Page too 
nclined to think, he was in all Cafes to be conſidered a tempo- 
ral Officer. However this Batter ſtood over. Vide poſt. 


Dr. Bently qui tam and The Biſhop of Ely. 


HIS' Matter coming now on to be argued again, Dy, Vide 192. 
Henchman ſpoke to the Dbjetton ſtarted by the Court, in 
relation to the Statute of Elis. Pe ſaid, in the pzeſent Caſe the 
Founder of this _— was King Hen. 8. he gave no Statutes; 
the Conſequence of which was. that his Succeſſoz Ring Edw. 6, 
might. Foz, as op Law the Right of Clititatian deſcended ta 
un over this College; ſo he might declare to the College, 
v what Rules they odd be viſited. But then he ſubmitted 
it to the Court, as a Queſtion deſerving their Conſideration, 
whether the Petr of the Founder, that is, the Peit 1 
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accept it, ſuch Acceptance ſhall bind them and t 


whom the Law declares to be the Cliſito2, can do any Thing 
moze, than oblige himſclf and the College to obſerve thoſe 
Rules during his Time. Foz no Part of the College Reve- 
nue came from him; therefoze he can put no other Lams upon 
the College, but ſich as he has een a Power of doing 
by the Ciifitatozfal Power deſcending upon him, which 1s barely 
fo: his Life. And rhis is known to be the Caſe of every ap- 
olnted Cliſitoz, Thjunftons they may grant during their ov n 
(mes; but thoſe Tnjuntfons will not bind their Succeſſo)s. 
Therefoze he inſiſted, that the Biſhops of Fly ſoz the Time be- 
ing, could exerciſe this Right of Uſſitation in the Room and 
ace of Edw. 6. _—— the Reign of Edw. 6. only. And con- 
equentip the Biſhop's Right of Uiſitation in the peſent Caſe, 
is under a new appointment by Queen Elizabeth. M). Harper ar- 
gued of the ſame Side, but made Ciſe of a different Train of 
hought, from what the Doftoz did, that argued befoze him. 
Pe adinitted, that the Statute of Edw. 6. in appointing a Qt- 
ſito}, were binding Statutes upon himſelf and his Poſterity, 
No one yet ever doubted, but an Peir of a Founder, might give 
Statntes foz the Government of the College, which would be 
binding upon his Peirs fo2 ever, where the Founder himſelf o. 
mitted to give any; therefoze he ſaw no Reaſon, but he might 
give Statutes relating to the Right of Uiſitation. And conſe- 
quently the Right over the College, as Heir to the Founder; 
and the Right over the College as an appointed Ciiſitoz, are 
Rights intireſy different. Tf this then is to be admitted, that 
Edw. 6. might appoint a —— = ever, he ſald, the Wozds 
in the Statute of Edw. 6. would platnly convey ſuch a Right. 
The Cozds indeed are only Epiſcopus Elienſis Viſitator fit. But 
they relate, not to the Perſon of the then Biſhop of Ely, but to 
the Bilhops of Ely foz the Time being, by the Name of their 
Office. Þe then inſiſted upon it, that the Statute of 40 Elis. 
ad no Intent to confine this Right of Uiſitatfon over the Ma⸗ 
er only; the Co2ds of the Statute not being ſpecialis Vifitator 
but Viſtator ſpecialiter admiſſus by the Statute of Edw. 6. Aud he 
obſerved, that the Citation likewiſe was not by the Btſhop, as 
ſpecial Uiſitoz of the Maſter, but accozding to the Statute of 
40 Eliz. But however, he ſaid, tho' be did think tt manifeſt, 
that the Biſhop of Ely bſiſted general Ciſitoz under the Sta- 
tute of Edw. 6. yet he ſubmitted it, that the Statute given 
by Queen Elizabeth, were good; as they related only to the Go- 
vernment of the College, and did but explain the Statute of 
Edw. 6. But admitting, that they had been contradtito2y, yet 
he inſiſted, they might ve well maintained; as the College have 
thought fit to accept of them. In this Reſpet he compared the 
_ Caſe to that of every Cozpozatton, that is — — 
he publick Government of a Town. The Ring indeed canno 
compel them to take a new Charter from him; but if they do 
their Ducceſſo2s. 
And as to what is (atd in Skinner 513. he ſubmitted it, that was 
verp conſiſtent with this Motion, De did allow, it was ſaid 
there, that after a Founder has made Statutes, he cannot 
glve the College new ones; but that might be well underſtood, 


thqt de cannot impoſe new Statutes upon them; and by no 
I 


Means 


= a an öS . 
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Peans intimates, that the Body cannot conſent to new ones. 
nd he appzehended ſuch Acceptance might be of ſo much Tnflu- 
ence, as in the pzeſent Caſe even to have taken away the Right 
of Tiſitation from the Bilhop of Ely, if the King and the Col- 
lege had thought pzoper fo} hls Right did not accrue from any 
Gant of theRing to him; but mere 2 an At done between 
two Strangers. And therefoze this Caſe falls within the com- 
mon Rule of quodlibet diſſolvitur eodem modo quo contrahitur. Chat 
he had hitherto ſaid, he obſerved, related to Colleges 2 vate 
Foundations, as well as thoſe of Royal Ones. Authozſties be 
had none to lay befoze the Court; neither did the other Side 
pretend to any. But that this Power of adding new Statutes 
the Þeirs of a Royal Founder, has been conffantly exerci. 
ſev, he ſald, was notoztous in Piackice; and that, he hoped, 
would be allowed to be ſome Evidence of a Right, accozding to 
the Caſe in 2 Cro. 4 The Court ſaid, they were very clear of 
pinton, that the 02dg Epiſcopus Elienſis Viſitator fit extended 
to the Biſhops Succeſſozs fo2 ever. And therefoze that Point 
they would not conſider of any farther. 4 ak ſaid likewiſe, they 
a 


did belleve in Fat the Rings of England have given Statutes 
to _ Colleges, beſides thoſe of their own Foundations. 
Do likewiſe Mandamus's have been granted to admit Fellows 
of Colleges. But Judge Page ſaid, that was done only in thoſe 
Times, when Colleges were conſidered as Eccleſiaſtical Foun- 
dations; and ſo the Crown ererciſed this Power, as Head of 
the l Judge Lee ſald likewiſe, that he did not take this 

ale to be any Thing line that of publick Cozpozations, 
Foz there the Ring ererciſes this Power with the Conſent of 
the Cozpozation, as being entruſted with the publick Govern- 
ment himſelf. They all agreed, that the general Queſtion, that 
ad been ſpoke to, was a Matter of great Conſequence and 

ifficulty. And therefoze it was ozdered to ſtand over fo2 the 
Opinton of the Court. 


Ball and Knipe. 


[1705 a Urit of Err) o 
Briſtol, given in an Aﬀton 
ranch, Mz. Reeves aſſigned fo2 
the 


rr02 in the fi ce, that 


453. 


Vide poll. 


n a Judgment in the Court of What Courts 
bzough upon a Policy of Aſſy, dove Righe 
rit Pla 


to grant a 
TalcsdeCir- 


ourt below had granted a Tales de Circumſtantibus ; whereas cumttanti- 
rhe Statute allows of this only in Trials by Niſi prius. The bus. 


oꝛds of the Recozd are; Ideo ſecundum Conſuetudinem Civitatis 
predict” ad requiſitionem querentis alii de Circumſtantibus jurat'; quo- 
rum Nomina apponuntur ſecundum formam Statut' in hoc caſu, &c. 
In Anſwer to this Exception z. Filmer ſaid, that a Cuſtom of 
this Sozt would ne good and this is laid to be ſecundum Con- 
ſuetudinem. But Mz. Reeves obſerved, that this Anſwer was 
not ſufficient, in the rſt lace, becauſe the Uſage is laid to be 
of the City; whereas it ſhould have been of the Court ; and in 
on next lace, becauſe the Court appears to have hat its Ju- 
risdition within Time of Bemozy. Foz the Stile of the Court 
is. ſecundum legem Mercatoriam ac {ſecundum conſuetudinem Uſitatam 
a dictam Civitatem, ac etiam — diverſas Libertates per * 
3 verias 


8 4 
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What hall 
be « good 
Declaration 
in en Adion 
brought 
upon 4 Poli 
cy of Aſſu- 
tance. 


verſas Literas Patentes. Pe ſald beſides, that the Plaintiff bad 
lad no Cauſe of Aﬀfon in the Declaratton; and this may be 
aſſigned foz Erroz, tho' in the pzeſent Caſe there was a Ger⸗ 
dick. The Erception, which he p2incipally reſted upon to this 
Purpoſe was, that no Time was aſcertatned in the Poltcy of 
ſurance, as it is let fo2th in the Declaration, from which 
the Hazard of the Ship was warranted; foz it is only ſatd, 
Incipient' Periclitamine ſuper prædict', Anglice So the 
©h1p 1s ſatd to be Oneris Anglice, Tons, without ſaving 
what Burtben the Ship was of. Likewiſe the Ship is ſaid to 


be warranted, Mancipi vel non Mancipi Anglice, Intertſt 02 no In- 
tereſt, But the Tod Mancipium has a very different Stgnifi- 


Vide pol. 


The Reme- 
Ay for an 
Eicape, 


cation from that of Intereſt. Then he ſaid, the Danger in⸗ 
ſured againſt was to be ſuffered hic, and not Tatd upon the Sea 
02 in the Clovage. The Court ſaid, that at pzeſent they took 
the Anſwer to the firff Exception to be ſuffictent; and that it 
was not avotded by any Thing M2. Reeves had ſaid; fa the Court 
(s held foz the City; and therefore the Cſage of the City 1s the 
Aſage of the Court, And they thought the mentioning the 
Letters Patent related only to ſuch Liberttes, as were added 
by them. Then to the ſecond Erceptfon, they thought the 
2 of Aſſurance might be well intended to take Effet from 
he making of it. That was 26 Feb. The Ship is ſaid to 
have ſet Sail the ſame Day, and then the WMozds ſuper prædict' 
muſt refer to that Day. To the two nert Exceptions, the Court 
did not think, they could be taken Advantage of after Gerdick. 
And they thought, the laſt Erceptton could not make the Pol 
cy of Afſurance bold. However thts Matter ſtood over. 


Coke and Chapnes, 


be an Acton upon the Caſe bzought by the Plaintiff qui tam, 
&c. againſt the Sheriff of Derby, foz an Eſcape of one Dar- 
ford, taken upon a Capias Utlegatum in mean Pꝛoceſs. M2, 
Gapper had obtained a Rule to ſhew Cauſe foz arreſting the 
Judgment, fo2 that he inſiſted the Atton would not fie. Pz. 
—_—_ come now to ſhew Cauſe, and mentfoned two Cales, one 
in Cro. El. 652. the other in Cro. Jac. 360. where this Afton had (ain. 
And he ſatd in Lutrw. 122. ft 18 determined, this Afton will lie fo; 
an Efcope on an Excommunitato capiendo 111 mean Pqoceſs. But 
Debt he did agree would not upon the Statute of Rich. 2. Mz. 
Garper on the other Stde ſaid, that the Plaintiff is at the End of 
bis Sutt, when the Defendant is taken upon a Capias Utlegatum 
in mean Pzcceſs, and muſt begin bis Atton de novo; fo; which 
Reaſon, he ſubmitted it, that the Eſcape was no P2rudice to 
the Plaintiff. And to this Purpoſe he cited 13 H. 4. 1. Then in 
anſwer to the firſt of theſe Caſes, cited on the other Side, he 
fatd, it did not appear, whether the Capias Utlegatum was in 
mean }>zoceſs 02 nor; and as to the ſecond, he ſatd, this Ercep- 
tion was not taken. Judge Page (atd, upon an Application to 
the Court ot Erchcquer, they would ©O:der the Defendant's 

cons in thts Caſe, that have been taken - the Capias Utle- 
gatum, to be alligued over to the Plaintiff, And ag Court 
| 2 oug 


, c ad 


MS - WS —- T7» 


dh. 4 
7 


t 


* could have had any Red1eſs in t 
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thought the : lointiff ſuffered an Injury by this Eſcape, Acco20- 


ingly gave Judgment fo2 the Plaintiff. 


The Mayor of the City of London and Swinland. 


N Rule to ſhew Cauſe, why the Defendant, who w ol Whena Ruf 
O leto2 of the O2phan's Tax, ſhould not have Aalpegton of i mail for 


the Publick Books relating to the Oꝛphan's Tax, and 
pics of them at his own Erpence, 9). Moreton td. that th 


Right to take Coples of the whole, no2 of ſuch Parts of them, 
as did not relate to him. Accozdingly be app2chended, that the 
Rule that had been dzawn up, was too nenetal. M2. Bickland on 
the other Side argued, that this was the common Fozm, which 
all theſe Rules are dzawn up tn. Dowever the Court (Chief 
Jufice abſent) ſatd, that the Rule ſhould not be ſo general; 
and accozdingly made it, that the Defendant (ould have Jnſpec- 
tion of all the Books, which related to this Tar; and take Co- 
pies only of ſuch Part, as concerned himſelf. 


Holt and Ward. 


Tunis Patter was now argued by Dz. Andrews on the Part Vide ante 
T of the Plaintiff, and Dy. Sayer on the Part of med e Yart 348. 


dant. DD}. Andrews (atd, that the Queſtfon that has been ſo 
long befoze the Court, was ſingly 2 whether the Defendant 
e Eccleſiaſtical Courts againſt 
the Plaintiff, in Caſe ſhe had refuſed compleating this Engage- 
ment on her Part, and he had been willing to have compleatey 
tt on his. This, he ſatd, was the State of the Queſtton; and 
be obſcrved, it ha come befoze the Court in two Maps; one, a 
Caſe made at the Trial _ the Plea of the general Iſſue; the 
other a Demurrer to another Plea of the Defendant,viz. Infancy 
in the Plaintiff, * the Reco2d it is confeſſed, that the Plain. 
tiff was above the Age of Conſent to Marriage; it is confeſſed 
likewiſe, that the Oefendant pzomtſed to marry the Plaintiff, 
befoze the End of May in a certain Pear; that this Pꝛomiſe was 
founded upon a mutual Dne on her Part to marry him; and 
it is likewtſe agreed, that it was fully pzoved upon the Trial, 
that her Mother, who was her Guardtan, as ber Father was 
dead, was piivy and conſenting to this Engagement. And 
according to the Civil Law, he took Notice it was a gene⸗ 
ral Rule, that an Jnfant was bound by all Pꝛomiſes made 
on his Bart, which bis 9 — conſents to. But in Con-. 
trats of Parriage, their Law allows of Jnfants in a peculiar 
anner to ac fo2 themſelves. In other Caſes it is a general 
ule, that no Dutt can be inſtituted again them, but they inuſt 
defend it by their Guardians; but in Dutts (02 olemntzatton 
of Marriage, the Law diſpenſes with this. To this Purpoſe - 
be mentioned the Caſe of Cole and Coventry, which came be ge 


1. 


| id, that the 17 i 
Chamberlain, in whoſe Cuſtody theſe Books are was Füllung. —— 


that the Dekendant ſhould take Copies of thoſe Barts of them, is *© d⸗ 
which any Wavs related to him. But ubmitted it, he bad ud den up. 


* 
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Vide poſt. 


wel 


- marry another Man. pe 


Dz. Oxenton as Judge of the Court of Arches, on an Appeal 
in the Beginning of Ring William's Time. Coventry had in⸗ 
ſtituted a Dutt fo; Solemnization of Marriage; and upon an 
Appeal it was objefed, t at be was a Pino), and had inſtitu⸗ 
ted his Dutt without d Guardian; but it was held that the Suit 
was well inſtituted notwithſtanding. e ſaid, he did own. 
that that Sult was founded upon a Contra of Marriage 
per verba de preſenti; but he did believe, that no Inſtance 
could be mentioned ok any Sult being eſtabltſhed upon 
a Contra# per verda de futuro within the Memozp of 
any Pyqatiſer. Notwithſtanding this, he ſaid, the Au- 
thoxtty in ther Books is various, that ſuch Suits ma 
be bzought. The Manner of. infozcing this Sufr, he di 
agree, was not fo certain. In ſome Books it is intimated, 
that the Court can only fnfiſt Penance upon the Party 
pro leſiona fidei ; but in others it is ſatd, * they may de⸗ 
tree a ſpecifick Execution of the Pꝛomiſe; and the Conſequence 
of ditobeying ſuch Decree, is Crcommuntcation. And (o; Ay- 
Toney he cited Swinburn, Sect. 17. Tit. the Effet of Eſpouſals 
o. 1. Covorubius de ſponſalibus, Cap. 4. No. 2. Page 120. 5 Mod. 
412. Modern Caſes 115, On the other Side D. Sayer argued, 
and ſatd, it muſt be agreed to him, that the Diſtindton taken 
between a Contract per verba de præſenti & per verba de futuro 18 


Pate by the Canon Law. But by that Law a Contract of 


arriage per verba de preſenti is an aftual Marriage; and 
therefoze he might well agree the Caſe of Cole and Coventry 
befoze cited. De (qd, he did agree farther, that in Contrags 


"-_ verba de futuro, where the Party has confirmed ſuch Con- 
r 


aft by an Dath, the Courts have ſometimes interpoſed, and 
infiized Penance upon the Party foz the Bzeach of ft. But 


in Prynn, Tit. De Sponſalibus, the Caſe is put of a Man and 


entring into ſuch Pzomiſe and the Man's going 
that the Moman ts free to 
ewiſe, that he ſubmitted it to 
be contrary to the very Mature of Matrimony to Decree a 
ſpecifick Perfozmance of ſuch Contracks. And if the Man, that 
has entred into ſuch an Engagement, would take to TAife a- 
nother Woman, he ſatd, it was bepond all Queſtion, that their 
Courts could not annul the Marriage atually entered into, 
and Decree a Bolemntzation of the Marriage only contracked 
fo}, The Court ſad, that they deſired now ſome farther 
Light into this Quefffon to be given them by the Common 
Lawpers ; and therefoze this Matter was ozdered to ſtand over 
to be ſpoke to by them. | 


Woman 
beyond Sea; and held er 2efly 
id lik 
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The King and The Inhabitants of Melton. 


OTION was made to quaſh an Oder of Sefſons, dis- How far « * 
charging an ©2der ok two Iuftces, koz the Removal of Perſon Salt 


the CUlidow of John Coke and ſeveral 
moved himſelf with his Lanny from the 
with a Certificate, and lived in a Cill within the Pariſh of 
Milton, which Gili maintained its own Pooz, and occupied there 
a Tenement of 31. per Annum. and at the ſame Time rented a 
Tenement of 401. per Annum in the Pariſh at large. The two 
Juſtices were of pion this gained a Settlement in the. 
artſh of Milton ; and the Potion now made was, that the B 


{ldzen. John Coke re» Raine Settle- 
ariſh of Stapleford vn.“ 


er of Seſſions, diſcharging that Over, might be itſelf dif Vide poſt 


charged. And the Court made a Rule to ſhew Cauſe, 


Philips and Knightley. 


HIS Matter coming on again, Serfeant E argu 
T that the Award was neither final no certain” fo) in — 
—4 lace it does not put an End to the Controverſy then 


Coſts of that Aﬀton are. But M2. Reeves on the other Side 
ſubmitted it, that it is not neceſſary, that an End ſhould be 
— to the Controverſy by the Award itſelf; it is enough, that 
2 Award puts t atter into a Method of being ended. 

o this Purpoſe he cited the Caſe in 1 Cro. 341. And obſerved, 
. — the Caſe in Carth. 378. 48 not at all againſt this; foz 
there the only Thing determined is, that in Award to make 
general Releaſes, the Award does not put an End to the Con- 
troverſies, and therefoze cannot be pleaded in Bar to any Ac- 
tions bzought upon them, but the Releaſes may. And beſides 
it was ſatd, that the Arbitratozs could not have awarded the 
Party in this Caſe to have diſcontinued his Aﬀton ; foz it is 

ought on Behalf of himſelf and the Pooz of the Pariſh. 
Chen as to the Matter of Coſts, he did agree, if the Award 
had been, that the Party ſhall pap ſuch Coffs, as ſhall be tar- 
ed by a Stranger, that would not have been good ; but here 
it is, that the Party ſhall pay the Coſts of ſuch a Suit in 
general, and theſe map be tared by the Officer of the Court. The 

hief Juſtice, Judge Probyn and Judge Lee were of this O. 
pinion. But Judge Page doubted. De did agree, that an A.- 
ward, that one of the Parties ſhould give to the other a Bond 
fo2 ſuch a Sum, would be good; but he Did not know, that a 
Bond awarded to be given, that one of the Parties ſhall do 
a collateral Ack would be ſo. And as to the Watter of Cofts, 
he did agree, that ik it had been expzeſſed in the Award, that the 
Paſter ſhould tar the Coſts, that would have been ſufficient ; 
but as it is left in his 9 he thought it not ſo. Accozdingly 


the Court ozdered this atter to be put into the JPaper 
again the laſt Paper- 
the Court, | 


ap of the Term fo2 the Reſolution of 
6 4 | Davis 


ing; and in the next Place, it is uncertain what the 
0 


Vide ante 
387. 


Vide poſt 
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Davis and Johnſon, 


How far the fe was a Matter, which came befoze the Court upon a 
Rule of Law Caſe made ar the Trial in an Eſefment. The Doubt 
is char «n , OrOſe upon the Conftruffon of a UWill of one Matthew Trig. Che 
Heir «t L** THI recited, that his Wife Rebecca was with Chtid, and took 
difnberiiead Motice lidewile of the great Care ſhe had taken of him in his 
by « Will, Tllnefs ; and then p2ovided, that sk ſhe ſhould be delfvered of a 
without Don, that Son ſhould have Motety of his real Eſtate at 
lasen, Hs Age of 21, and if che ſhould be delivered of a Daughter, that 
28 Doyghter ſhould have the fame. Andas to the other Mol etp, af- 
| ter the Death of his ſatd Affe, he gave the ſame to his Bzother 
Thomas ons and his Siſter Mar 1 — fo2 their Lives, ik the 
ſhould be 1. ing at the Time of ber cath, and if they ſhoul 
not, then to his Bzothers and Siſters Chtldzen, And then the 
- Wilt went on and provided, that if the lald Rebecca ſhould be 
delivered of no Child allve, or if ſuch Child ſhould die befoze 
the Age of 21, then he gave his whole real Eſtate to the ſaid 
Rebecca f0} Lif +» Che Teſtatoz died in 1691, and Rebecca was 
- atterwards delivered of a Daughter, who came to the Age of 
21. The Daughter wag Þeir at Law to her Father, as well 
as Deviſce. Rebecca makes a Feoffment of that Motety, de⸗ 
'viſed to the Teffatoz's Bzother and Siſter after her Deceale, 
to the Defeudant. And now in an Cjetment bzought by the 
Plaintiff on a joint and ſeveral Demile of this Motety from 
the Daughter and the Brother's and Siſter's Childzen Y- + 
zother and Siſter dying in the Life of Rebecca and after the 
Feoffment made p her) the Queſtion was in the firſt Place, 
whether Rebecca had an Eſtate = Life in this Motety at ths 
Time of the Feoffment ; and in the ſecond Place, admitting 
that ſhe had, whether the Intereſt to the Bzothers and Siſters 
hildzen was a contingent Remaliider, ſo as it might be de⸗ 
firoyed by the Feoffment, oz whether they took by way of 
Erecutozy Deviſe. Derjeant skinner argued fo2 the Defen- 
dant, and (ald, he ſubmitted it, Rebecca had clearly an Eſtate 
do) Life. Be did agree, that the Caſes had gone ſo far in 
Favour of Þeirs at Law as to allow, that if Lands are de⸗ 
vifed to a Stranger after the Death of a Man's Wife, the 
lite wall dave rk this Device ; but the Lands ſhall 
deſcend to the Þelr, till the Death of the Wife happens. But 
he did appzehend, the Caſes pad never gone ſo far, as to al- 
w the Lauds to deſcend to the Peir in ſuch Caſe, where there 
is an expzeſs Deviſe of a Molety to the Heir. The Court ſatd, 
that thep did agree, that an Peir may be diſinherited by Wo2DsS 
Implication, where ſuch Implication is neceſſary to make the 
Wozds of the Teftatoz take Elek. And Dele ar it muſt be 


allowed, that i Lands are deviſed to the Petr at Law, after 

the Death of another, that other takes an Eſtate fo Life, But 

where-ever the Implication is not abſolutely neceflary, the 

Rule of Law is eſtabliſhed and certain, that the Peir ſhall 

not be diſinherited. of any Part. And in the p eſent Caſe the 

Implication is not fo ; fo2 the Deviſoz m ht well men 
I 


ah a acc. cc. mm "INN „ẽ. PILES. 


His CUife ; and that he other Molety 


; Po is held to be fnſuffictent. But if he ſhould give up — 
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that this Molety ſhould deſtend to his ver during the Life of 
ould come to him by 

— _ the Will. The Court ſaid farther, that the 
etermfning this Point would determine both; fo2 if Rebecca 
hay not an Eſtate fo2 Life, it is certain her Feoffment could 
not diſturb the Intereſt limited to the Bzother's and Sifter's 
Childꝛen. , they refuſed ta hear any farther Argu⸗ 


ment; but gave Judgment foz the Plaintiff. 


The King and The Lady Lawley, 


HIS Matter coming now on to be argued again, Ser- vide antq 
he might rely upon tf, 257: 


ſeant Hawkins ſald, that he beſteved 
that Sciens was not a ſtifficient Alle ation. that the Dekendant 
knew of the fozmer Indtdment againſt Croke ; and foz this he 
cited 5 Rep. 122. in the Inſtance of dans mortale Vulnus, where 


Joint, ſtill he ſubmitted it, that it was not enough 

ndickcment to charge, that the Defendant knew that an Indick⸗ 
ment was found againft Croke, which Jndi#ment, it was ſaid, 
is in the 1 Gozds, and fo that Indictment recited Verba- 
tim; but it ought o have been averred, that there was ſich 
JndiXment. Co this purpoſe the Caſe of The King and Tra- 
cey, was cited out of 6 Mod. 3x, There the Defendant, who 
was a Juſtice of Peace, was indided fo? procuring "wo Ju- 


Nice to refuſe Ball in a Caſe, which was bailable. wo Ex⸗ 
ceptlons were there taken; one, fo2 that ft was not avberred in 
the Jndi#ment, that Ball was refuſed ; the other, that jt was 
not averred, that Ball was offered. Aud the Judgment ar- 
reſted upon theſe Exceptions. But the Serjeant farther argued 
that there was another material Reafon, why this Fat ought 
to have been averred, which is, that if it had, the Recital o 
this other IndiXment muſt have concluded proyr patet per Recor- 
dum; and by that Means the Defendant would have had a 
Right of pleading Nul tie! Record. And fo is Raſt. 145. in the 
Cale of a Decies tantum. But by this Inditment's being in 
that general Manner as it 18, this Concluſion ig quite omitted, 
and ſo the Party p2evented of ſuch a Trtal x Law ſhe 
was intitied to. 7. Marſh ſpoke too of the ſame Side, but 
confined himſelf to ſome Authozities in the Law, relating to 
the Mozd Sciens. And fo2 this purpoſe he cited 4 Rep. 18. b. 
where the Reaſon given, why Sciens ad Mordendum oves, &c. 18 
not traverlable, is, becauſe it is not a ſufficient Allegnation, 
upon which a Traverſe can be taken. Pe relied too upon a 

aſe in 2 Bulſt. 1 * There in Replevin the Jlaintiff replted 
an Acceptance of Rent by the Aſſignee from the Avowant, Sciens 
that he was Aſlignee. And yet held, that the Allegation was not 
inſuffictently laid. M2. Reeves on the other Side argued, and 
ſatd, he ſhould ſubmit it, that no moze certatnty is required in 
an Indiament, than is in a Declaration. And do the Rule is 
lald down in the Caſe befoze cited out of 5 Rep. Then that 
this would be — in the Caſe of a Declaration, he thought, 
was beyond all Queſtion. Foz as to the Caſe cited out of 4 ths 
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that he ſubmitted it, depended upon a particular Reaſon; 
and not upon the Reaſan mentioned in that Repozt. Che Rea- 
ſon clearly, he ſald, was, becauſe the Traverſing that Fa# 
would be AI %. which amounted to the General 


Iſſue. Then as Recital o the fozmer Jndi#ment not 
concluding prout patet per Recordum; he took it to be a poſitive 
Rule, 4 his was never neceſſary in Indickments. And the 
Reaſon is, becauſe that Fa muſt always be proved upon Ev(- 
dence ; whereas in Declarations, that may happen to be other- 
wiſe by particular Pleading. De ſald, the varſoug Pyecedents 
cited upon the fozmer Argument ſhewed this to be the Law; 
and he took it, in Indickments fo2 receiving ſtolen Goods, 
never any Thing moze is alledged than that the Dekendant 
knew the Goods to be ſfolen, Do My. Strange ſaid, in the 
Appendix to the State Trials, there is an expꝛeſs Pzecedent of this 
being ſufficient even in an Indi#ment of Þigh Treaſon. That 
was in the Caſe of The King and Hayes, Mich. 36 Car. 2. The 
Defendant there was ind{#ed, foz that he, knowing Sir Tho- 
mas Armſtrong was indited of High Treaſon remitted htm Mo- 
nep. This Exception indeed was not taken there; but the 
Defendants was acquitted upon the Evidence. The Chief 
Juſtice ſaid, that the Reaſon given by MB}. Reeves fo} the 
Caſe of the Sciens canem, &c. was certainly the right Reaſon, 
and he was of Opinion, the Sciens was ſuffictent in this Caſe, 
e ſaid, he pzincipally relied upon the Authozity of the varſoug 
zecedents _ have been cited. And as to the Recital's 
concluding wit —＋ patet, ye took it not to be neceſſary in In- 
vitments. pe did agree the Caſe of the Decies tantum ; but 
that, he (aſd, is an Ackion. Judge Page Declared himſelf to 
be of the ſame Opinton; and ſatd, he took it, the Sciens was 
ſtronger laid, than ik it hat been quod ſciebat; fo2 this partt- 
ciple ſpeaks of the pzeſent Time, whereas the quod ſciebat 
would not. Judge Probyn lald, he thought the ſame, and cited 
a Caſe out of Sid. 183. And Judge Lee ſaid, he remembred 
a 5, penny one to this Purpoſe, which was that of The King 
and Logwyn, Paſch. 3 Geo. 11 The Dekendant there was indick⸗ 
ed, koz that he bong Chancelloz & ſciens that ſuch a one had 
20ved a TTiill in the rogerive Court colore Officii com- 
pelled bim to * t again in his Court. Serjeant Pengelly 
moved in Arreſt of Judgment, that it was not enough to 
charge the Defendant with knowing this; but it ought to have 
charged him with knowing ft judfctally. Lo2zd Chief Juſtice 
Parker, ſald, that the (Ulozds, knowing it, was as ſfrong as, 
an Averment, that be did know it, and it muſt be ſuppoſed 
e knew it, by Fang the Seal in that Caſe, two of the other 
udges were of the fame Opinton; and he never knew, that any 
ding moze was done upon that Exception. Accozdinply ti 
the pzeſent Cale the Court gave Judgment foz the Ring, 
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The King and Crooke. 


461 


168. 


18 Dekendant being now bzought u again. the Court Vile ante 


declared, that they were unanimous fn Optnton, that the 
Defendant's Crime was within the Clauſe of the Statute of Eliz. 
that has been mentioned. Foz the plain Moꝛds of this Clauſe 
are, that whoever fozges a Deed with an Intent of Diſturbin 
the Freehold of another, ſhall ſtiffer the Penalty of it; thoug 
he does not actually charge 02 diſturb it. Accozdingip Judgment 
was p2onounced koz the Ring. | 


Wilmot and Allen. 


againſt the Defendant koz not perfozming an Award, 
1, Fazakerly pꝛoduced Aſſidavits to explain the Mature of the 
ubmiſſion, in o2der to ſhew that the Arbitratozs had went be- 
ond thetr Authoztty, and that they had acked cozruptly in ma- 
ing their Award. He ſafd, he was well appzehenſive, that it 


would be objefed agatuſt him, that this SubmiMon was made be 


''a Rule of Court in Purſuance of the Statute of Ring William, 
and therefoze no Objeitton could be made as to Cozruption, as 
the Time appointed by the Statute koz this Purpoſe was long 
\ ſince elapſed. But he did ſubmit tt, that this Objeckion may 
at any Time be made in ſhewing Cauſe againſt an Attach⸗ 
ment; though he did agree, it muſt be made befoze the End 
ok the nert Term after the Award, when the Objeckton is made 
ule of to ſet aſide the Award, And in Purſuance of this Dt- 
linckion, he ſaiv, many Caſes have been determined. In the 
Cale of Merry and Edwards, in Lozd Macclesfield's Time, he laid 
down the Rule to be, that where an Award is ſubſiſting by Rule 
ok Court at Common Law, the Party comes too early to ob- 
| — to the Award fo? 2 till an Attachment moved foz; 
but where it is made in Purſuance of the Aﬀ, the Party muſt = 
. ply the next Term after the making it, if he would move to ſet it 
_ aſide fo2 Cozruption in the Arbitratozs; however that he may at 
- any Time ſhew this fo2 Cauſe on Motion fo2 an Attachment. The 
' ſame Rule of Diſtinſtion in Relation to awards made on the Sta- 
tute was [aid down, he ſaid, in the Caſes of Whild and Kneeves, 
Mic. 10 Ann. of Bird and Pye, Mich. 9 Geo. 1. and Swanton and Fair, 
Hill. the lame Pear. De ſaid likewiſe, that the Arbitratozs had 
allowed Letters to be p2oduced in Evidence befoze them, wait 
by the Party himſelf, whom they made their Award in Favour 
of, And that he ſubmitted it was another Reaſon fo? ſetting it 
aſide. The Court ſaid, that they did not think either of theſe Fats 
ſufficiently made out, of char ng the Arbitratozs with going be- 
yond their Authozity, — ozruption in executing it. And 
therekoze there was no Occaſion to give an Opinton upon this 

iſtin#1on, that has been offered. Then as to the laſt Exception, 
they thought the Arbitratozs had a Right tomake uſe of _ 


N Rule to ſhew Cauſe, why an Attachment ſhould not go When an A- 


tachment is 


moved for, 
for not per · 
forming an 
Award, what 
Matters may 
offere 
againſt the 
ranting it. 
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Evidence they required to inkozm and ſettle their Judgments. 
. — the Court made the Rule abſolute fo2 granting the 
achment, 


Gardiner and Merret. 


Mow far 2012» a CUrit of Erro2 on a Judgment of the Court of 
Names hall A Common Pleas in an Attion of Aſſault and Battery, Want 
materially Of an O2(ginal was afigned fo2 Erro, and now an Oziginal 
different was certified, wherein Merret was Plaintiff, whereas in the 
from ons Placita he is all along named Merrot; upon which 7. Gapper 
another. inliſted, that this was a matertal QUartance, M2. Robinſon an 
the other Side argued, that theſe Mameg were cadem ſonantia; 
and heretoge this was ne Erception at all. But at leaſt, he 
ſatd, the Plaintiff in Erro2 could not take Advantage of this; 
foz his Writ of Erroz is the lame as the Original. However 
if the Court ſhould be of Opinion againſt htm in both theſs 
Points, he deſired, this Matter might ſtand over, that they 
might have Liberty to apply to the Court of Common Pleas, 
to lee, if this could not be amended. The Court ſaid, that they 
thought, the Qartance was material; and mentioned a like 
Caſe in this Court, where Dunmol and Dunmal were held to be 
ſo. Then as to the Writ of Erroz being ſo too, they ſaid, fo: 
ſame Reaſon, that this was a material Clartance between 

the genes and the Placita, it muſt be ſo too, between the 

How far tho FTirit of Erro, and the Recozd; and conſrquently the Reco2y 
ä + 25 removed up; fo2 which Reaſon they could by ng 
writ of Er. Means affirm the Judgment. wever they declared their Opt 
rorexofficio, Mong to be, that they might ex officio amend the TUrit of Erro; 
by the Stat. of 5 Geo. 1. 13. without Application of either Par- 


1 Fo? the Stat. aps, tee Grit of Erro, varying from 


e Atcom, may and be amended: by the Caurt, int which 
the Reco2d is removed. Indeed they did agree, that in ozdinary 
he Party og. ie te not choſe Exles va 

e Par apply foz it. ö ale g 
that the Party comes aud infozms the Court, that there is 8 
Miſtake in the) t of Erro, beſoze the Reco2d is removed 
up befoze them; and I befsze the Court can know 
it themſelves. E Piakegt they ſee it — 1 They declared 

the 


How far Likewiſe, that t ntiff in Etroz does nat pay Coffs. upon 
Cots ſhall this Statute Amendment. And By. Monday (aff, the 
not be pail Wiadice wut have been fo: ever duct the Statute; becaufe 
nen men It ls known, that the Amendment is made in Court inſtanter 
of « Wric of Upon pꝛonouncing the Rule. Accazbingip the Court ozdered 
Krror. the Amendment without Coſts in the pzeſent Caſe; and gave 
ulc fog the Cauſe to fand farther over, that the Party might 
ave Liberty to apply to the Common Pleas, to (cs, it he could 


| Vide poſt. have his. ©ziginab amended. 


4 Philips 
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Philips and Knightley. 


HIS Matter coming on again, Judge Page declared himſelf Vide ante 
to continue of the fame Opinton, as he was of befoze, in 457 


the two p2incipal Queſtions. He did agree, that he had found 
Reaſon to alter it in one of the Caſes he had put bekoze; and 
that uns, in Relation to the Bond. And he dtd allow, e the 
Arbitratozs had awarded, that Marſhall ſhould give a Bond to 
the Platntiff to indemnify him in the Suit depending, that 
would have been good. Foz there the Arbitrato1s have aſcer- 
tatned the Penalty, as the Conſequence of his not doing it. 
And tho' indeed by erecuting this Bond, the Party's Remedy up: 
on the Arbitration-Bond is gone; pet there ſubſiſts as good a Re- 
medy upon this Bond, as there was upon the other. But in the 
—— Caſe, by erecuting the Deed of Covenant, the Party's 
emedy upon the Arbitration-Bond is gone, and there is only a 
Remedy upon the Covenant left in the Room of it; which is a 
Datisfation in Damages only to be given by a Jury. And he 
thought the Caſe in 2 Saund, 292. as ſtrong a Caſe, as the p2e- 
ſent one. Then as to the other Point in relatton to Coſts, he 
thought the Caſe of Winter and Garlick, Salk. 95. full in ſuppozt 
of his Opinton. And in the Caſe of Sebley and Ruſſell, Mich. 
9 Will. z. where the Diſpute was, how far Arbitratozs might 
aſſign Part of their Authoztty to be executed by another, he re- 
membzed well, Lozd Holt laid it down, that they could in no 
Caſe, but where they referred Cofts to de tared by the Maſter. 
The Reft of the Court declared their Opinſons to be different 
in both Potts. Judge Lee in particular ſaid, that his Motton 
was, that Arbitrato2s are only bound to make as good an End 
of the Patters referred ta them, as the Nature of them will 
admit of. Oo far inderd to be ſure, he ſad, they are bound to 
do; 02 elſe the Award will be void. And therefoze he did agree 
at if the Award had bern, that Marſhall hould be nonſuited in 
at Adlon, that would not have been ſufficient. But no fur 
ther they can be bound to do. And r the Arbitrato 
could not 2 award, that Marſhall! ſhould diſcontinue t 
Suit, which he had bzought on Behalf of himſelf and the 2 
of the Pariſh; fo2 that would be to diveſt an Intereſt out of the 
Poo? of the porte which was veſted in them dy the Commen- 
cing the Acton. hen as to the Matter of Coffs, be (aid, to be 
ſure the Arbitratoꝛs couid not refer the Coſts to be taxed 55 


Stranger; but when the Award is only in general, that 

Party ſhall be (ndemnified from the Coſts of ſuch a Suit, 

thought that was ſuſſictent, and that the Court might oder the 
Officer to tar them. To this Purpoſe ſald, was the Cale 
of Eaſtland and Franks in this Court. ere an Exception was 
taken to an Award, fo2 its 4 the Party to pay fuch 
Coſts, as the Maſter ſhould oz ought to tax; which it was ſaid, 
was uncertain. But the Court held the Award to be good 
enough; and the Reaſon given was, that there was no Dccaſton 
fo2 an erpzeſs Reference to the Ma er. So, he ſaid, he re- 


membzed well, there was a Caſe to the ſame Purpoſe in os 


ar. 


Car. but he could not tndeed think of the Name of it. Accozd- 
ingly the Court gave Judgment fo} the Plaintiff, 
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Fiſher and Hughes. 


The Form J* a CTUrit of Erroz on a Judgment tn Tjetment out of one 
of a Judg- 
ment to be JJfatntiff had declared on thee ſeveral ©emiſes of one and t 
ens kame Tenement; and had a Clerdi> fo2 him upon one Demiſe, 
F and agatiſt him upon the other. But the Fozm of the Judg- 
| ment was, Ideo conſideratum eſt, quod Querens recuperet Terminum 
ſuum predictum upon one of the Demites; & quoad cætera præ- 
miſſa, quod defendens eat inde fine die. Upon which M;. Strange 
objeited, that the Wozd præmiſſa muſt relate to the Tenement; 
and as there is but one Tenement mentioned, here is Judg- 
ment given, that the Platntiff ſhall recover it, and likewtſe, 
that he ſhall be barred of ft, And this, he ſatd, was intirely 
owing to the Plaintiff's not laying his Demiſes to be of diffe. 
rent Tenements; as the common Fozm tn theſe Caſes is, b 
Cay of alia Tenementa. The Court thought there was a 800d 


Deal of Wetght in the Objeckton; ſo ozdered this Matter to 


Vide poſt. fand over. 


* 
Anonymus. 


los far the Scac. R. Ward moved foz a Writ of Delivery of a Ship, 
Court of — that was ſeiſed the 29th of April laſt, upon Account 
beds Of the CUlrit of Appꝛaiſement being not returned this Term; 
of Delivery (0 that the Pyoſecuto2 had been guilty of a manifeſt Delay. 
of a Ship, The Attoznep General objefed on the other Hand, that the Ship 
migbt be ſubjeck to be burned; and therefoze this Motion was 
irregular. Baron Carter ſatd, if this Motion was p2oper in it⸗ 
ſelf, he thought at leaſt it was made too early; foz he took the 
Rule to be, that this Crit could not be granted, till the 
Party was delayed of a Trial. But the reſt of the Court de- 
clared, they thought 8 arent Delay on the Part of the 
Crown was a ſu cent Reaſon to —— it. And as to what 
was ſald in relatton to the Ship's being ſubje# poſſibly to be 
burned, they obſerved, that upon the granting theſe CUrits, 
there is always a Recogniſance given; and in that Recogniſance 
there is a ſpecial Pꝛobiſion, in Caſe the Ship be ſibjet to be 
burned. Accozdingly the CUrit was granted upon thoſe Terms 
of the Parties entring into ſuch Recogniſance. 


1 The 


of the Gand ScMions in Wales, M2. Strange laid, that the 
S 


Seer 


Term. Paſch: 4 Geo. IL 1731. | 


The King and The Inhabitants of Melton. 


R. Abney now came to ſhew Cauſe, and ſaid, he did anre 

if this Caſe had ſubſiſfed upon the Statute of 12 & 4 
Car. 2. this Renting would have gained a good Settlement; 
but as it depends upon the Dtatute of 9 & ro W. 3. 11. he ſub⸗ 
mitted it, that it could not; fo2 the CUozds in that laſt Sta- 
tute arc, that no Perſon. — into a Pariſh with a Certifi- 
cate, ſhall gain a Settlement there, unleſs he rents a Tene- 
ment of 101. per Annum, o erecutes an annual Office fn ſuch 
Pariſh. Now the Uo ſuch muſt be applied to the Renting 
the Tenement, as well as the Crecuting the Dffice ; and if ſo, 
the Renting the Tenement muſt be in fuch Pariſh, where he 
comes with the Certificate, Mz. Reeves on = other Side ſatd, 
that he remembzed a Caſe, which was determined upon Debate, 
where the Reſolution of the Court was, that the Mozds in this 
Statute and thoſe in the Statute of Car. 2. ſhould receive the 
ſame Conſtrufton. That Caſe was Mich. 9 Geo. 1. and the Dil⸗ 
pute there was between the Partſh of St. John's, and the Partſh 
of Annwell. Accozdingly the Court declared themſelves to be of 
the ſame Optnton ; and Judge Lee ſaid, he thought, the Tlozd 
ſuch, that has been relied on, might well be confined to the 
erecuting Offices. Apon which By. Abney took an Exception to 
the Ozder of two Juſtices, fo2 its removing the Wife of Jo n 
Coke and ſir Childzen, without aſcertatning the Names of the 
ur Childzen, oz ſaying, that they were her ſix Childzen. And 
in the Caſe of The King and Alders, Mich. 8 Geo. 1. which was an 
Oder of Removal of a Woman and a Baſtard-Chfld, he re- 
membzed both theſe Exceptions taken, and the Ozder quaſhed 
upon them. Jn Anſwer to this My. Reeves (aid, that he well 
agreed, that the complaining Parr of the Ozder was, as has 
been mentioned; but in the Adjudication-part ft is (atd, that they 
were her Childzen; anv therefoze he hoped that was ſufficient. 
Dowever the Court were of Opinton, that this was neceſſary to 
be in the complatning Part ; fo2 upon that the Adjudication-part 
is founded. And acco2dingly they quaſhed the D2der of Seſſlons 
in the CUhole, and the One of tuo Juſtices as to the Childzen; 
but confirmed it as to the Mike. 


The King and The Inhabitants of Stilton. 


12 Matter coming on again, the Exception by M2. Fil- 
mer (ecemed to be, that the Name of the Child was not 
menttoned; and not that it was not ſaid, it was their Child. 
The other Side inſiſted, that Pz. Filmer did not cite any Autho- 
rity to ſhew, that this Erception was ever allowed. The Chicf 
Juſtice ſaid, if this was the firſt Caſe in which it was ever taken, 
he thought it ought to be allowed. And accozdingly 5 Court 
made the Rule abſolute fo; quaſhing the Ozder as to the Child. 


6 C The 


Vide 457. 


Vide 448. 


* 
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The Inhabitants of Courland aud The Inhabitants of Leeland. 


Vide ante M Fazakerly now moved fog the Opinion of the Court, and 
319. they all declared it unanimouſly to be, that the Jnden- 
ture was void to this Purpoſe of gaining a Settlement, as 
well as all other Purpoſes whatever. And aeccozdingly quaſhed 
the Dzder of Seſſions, and confirmed the Over of two Juſtices, 


Stock and Rell. 


How far the M* Ployer moved fo; Inſpeckton of a Contra?, entred in 


— orgy e Books belonging to reenwich Poſpital, and ſigned by 
not givo d CUozkman, who was obliged to bung an Akon upon it. 
InſpeQion of But Judge Lee fäld, he remembzed a Motion of this S02t re- 
Books. fuſed not long ago, even in the Caſe of Books belonging to 


Fee e Church-wardens; as a pzivate Right was only concerned. Ac- 
+449. comingly the Court refuſed the Motion in the pzeſent 


Caſe, 
Anonymus. | 
How ſar it h MAR. Morley moved to ſet afide a J in Reptevin, 
neceſſary o fo2 the Party's not being (erved with the Rule to reply. 


e epi. ſon on the other Side tübmitted it, that it ts enough ta enter t 
| Rules fo2 pleading in the Officer's Book. But that at leaſt the 
Gourt would not let aſive the Judgment, as the Porty had fair 
tice, that there wag a Rule given in the Book to reply. Dom- 
eber the Court thought this a plain Irtegularity; and accozd 
ingly let the Judgment aſide. 


The King and The Biſhop of Cheſter and onliers 


How far Li- ATR. Fazakerly moved fo2 Liberty to enter ug a Judgment 
bar, man's VI of Reverſal, pzonounced by the Pouſe of Peers * long 
given to en- gg as 10 W. z. Which was given upon a Judgment of this 
ter up a ourt, affirming a Judgment ot the Common Pleagin a Crit 


udgment ö 
N. ro ok Ouare Impedit, wherein the Ring was intiff, and in whoſe 
tune. | Faber the Courts delgr 20nounced eheſr Jud ment. Oe ſaid, 
he muſt own, that the Application was a very late one; but it 
was occaſioned, by its not being difcoverey. till very lately, that 
5 Judgment of Keverſal was nat entered up. However ik 

t 
- ment p2onounced, in ali Conſcience the Parttes ought do 
bave t : Benefit. of it. And in oder. to (\atipfy the Court of 
this, he pzoduced the 1 of the Record ot this Court 
removed up into ouſe- ok Peers; which was d b 
Chiek Juſtice Holt's own Þand ; and likewiſe a Copy o 


Lo 
dhe Judo mene of Reverſal, taken out of the Recozds, be = 
3 < 


give « Rulo hut having only an oth Notice given of the Knle. By. Daw- 


e Court could de fully ſatisfied that there was ſuch a dg» 


Agg. 


| 
| 

1 

ö 
. 
> 
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ing to that Houſe, De (aſd, tilt the laſt = York the 
ing never Occaſion to make G ce of 1 er 
— down to Tria ere wheretn | ur the * EE 
Stapleſord claimed a Right to pjeſent altetriattvely 
with the Peir of one 95 W who clatme as by, of 
eneral 


the whole Church in the fozmer 1 = it, 
iven Notice of this Motto dee 


— ppeared fo? the e Ming in that Dult; and t theretoze þ 

the Motton ſhould be allowed. The Artopney G enera 8 tha 
he had Inſtrutions to ſubmit the hol Us 4: atter _ 
tirely to the Diſcretfon of the * n which 095 Court 
ſaid, that bhep ought in this Caſe t ec with ſo an 
tion; and b my they would Hie Died tons in a Zutter of 
this Nature, they would have all the Patties befoze be Ede; 


whom they thought, could poſNbly be affe#ed by this Jud 
And therefoze they thought ht that Notte ſhoutd be 115 ehe 
to the Truſtees of Lady Seapleford, and filewile 10 the ae 
of Cheſter. The Chief Juſtice ſais, he has known Judgments 
lied Rk auſe 
at Purchaſer might be affeted. However the Coutt made 
ule to fhew Cauſe in this Caſe, but ones Dervice to b 
made of it ＋ all Parties who could de ſuppoſed to be in- 
tereſted in the Judgment. 


Goodripht, on the Panife of the Duke of Chandois verſus 
Jennings. 


J* a Crit of Erv02 quod cotam vobls 
Se 

migbt a tro n a 

the Court gave but a (Week. 


refuſed to be entered - when the Parties a 


R 


v; and accodingly 


Ithers and Woodhouſe. 


Na eit of Ervoy on a Judgment in Ireland; $9), Parker 
I x [© Kulo might bs mavo = the PRC in Er- 
vo within a Acco din 
the Court granted the Potion. n 


land; hew far-the Court vill require the Party to «ſhit His' Errors within 4 fh 
Woolaſton and Walker. | 
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Vide pol. 


Vide ante 
447. 


tlon rely e, upon which certain Adminiſtratozs can do t 19 at 
this Day, is the Statute of Edw. z. but there are no CUozdg 
in that Statute extending to theſe lozt of Adminiſtratoys. 


But tn anſwer to the firſt of theſe nts, M2. Parker cited 
6 Mod. go4. and Salk. 42. And as to the ſecond, he 


Mod. 1 
fatd it is allowed in 5 Rep. 29. that Admintſtratozs Durante minore 
tate may bing Aﬀtons; and in the Book befoze cited of 6 Mod. 
pot that Adminiſtratozs durante abſentia may; and therefoze he 
ubmitted it, there was equal Reaſon, that theſe Admintſtratozs 
may. But he ſaſd beſides, it does not appear oy this Decla- 
ration, that the firſt ill was ever p20ved, and ff (o, it cannot 
be pzoved now that Erecutoz is dead. And conſequently upon 
the Matter the firſt Perſon died Jnteſtate. Tf this was ſo, it 
was clear the pzeſent Plaintiff might bung this Aﬀton ; fo2 tt 
was never dented, but the Ozdinary might grant Letters of 
Adminiſtration pendente lite concerning the Right of Admintiſtra- 
tion. The Court ſaid, that it was undoubtedly true, 5 — 
no lll can be p2oved after the Death of an Executoy; But 
they thought in the pzeſent Caſe the Piobate ſhall be intend⸗ 
ed ; becauſe this is an Admintſtration de bonis non. Then as to 
the other Points the Chief Juſtice with Judge Page and M2, 
uſtice Probyn ſeemed. pzetty clear of Opinion to affirm the 
udgment. But Judge Lee doubted, upon the Authoztty of 
a Caſe in Carthew 153. where it is erp2eſly reſolved, that ſuch 
Adminiſtration is void. Cpon this the Matter wag ozdered 
to ſtand over. | 


Marſhal and Charleton. 


—_ Matter coming on in the Paper again, z. Achetly 
ſaid, he lubmitted it, that Billa & Narratio in this Court 
were the ſame thing. The Wozds of one and the other do not 
vary a Letter; and therefoze he hoped, the Plea of the Defen- 
dant was in Var. But if that ſhould be given up, he ſubmit: 
ted it, the Plea as a Plea in Abatement, was badl 2 
Foz it is after a full Defence. The Bath, begins is Þ ea with 
a venit & defendit vim & injuriam quando, &c. and then ſays, pe- 
tit judicium de Hilla. And to this he cited Show. 443. But ik this 
moan ſhould be agatnſt htm [1kewſſe, he ſald, this at moſt could 

e only a Diſcontinuance in the Platntiff, and he hoped there 

ould be no Coſts, The Court ſafd that they had found 

uthozities over and over in the Books, that this was a 
Plea in Abatement ; and therefoze would not allow that Point 
to be farther argued. Co the ſecond Point Mz. Reeves han 
taken a Diſtindion by Clap of Anſwer , and ſaid, he did agree, 
that if tht 200 been a Þ ca to the Jurisdicktlon of the Court, 
02 to the Dt bility of the Perſon of the Plaintiff, the Plea 
would: have been begun w2ong ; but as the Subſtance of this 
lea 80 Dt this Beginning of it would not make 


bad, ne e Tore os 1222 be P20 — my 
ed of ; and therefoze wou n inſon 
rA But the Chief Juſtice ſatd, ik this ! lea was im- 


it at 
perfedly pleaded, though there was a Dilcontinuance ON 
6 | Matn: 
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laintiff, he believed Judgment muſt ſtill be fo2 him, and a 
eſpondeas Ouſter amarvev. To thts Purpoſe he cited the Caſe 
of Bonner and Hall, Hill. 9 W. 3. Rot. A he Dekendant there 
leaded, an Aﬀ#ton depending in the Common Pleas fo? the 
me Matter but pleaded his Plea wong; the Platntiff re- 
(ted, no ſuch Aﬀton —— and concluded in Bar ; upon 
his the Defendant demurred in Abatement, and the Plaintiſk 
{ned in Demurrer. In that Cale it wag inſiſted fo2 the 
ekendaut, that the Plainttff hab diſcontinued his Sutt; and 
therefoze there could be no Judgment awarded, Quod Reſpondeas 
Ouſter. And the Caſe of Biſs and Harcourt was cited, where 
the Defendant pleaded an Attainder of the Plaintiff in Abate- - 
ent; the Platutiff repliev a Pardon, and concluded in Bar, 
o which there was a Demurrer ; and held to be a Diſcon- 
tinuance. Upon which Lozd Holt took the Diſtinckton be⸗ 
tween where the Defendant's Plea is bad, and where not; 
and accozdingly gave Judgment Quod Reſpondeas Ouſter. And 
in the Cale of Lug and Godwyn, Mich. 10 W. 3. the fame Dt- 
ſintton was taken. Then as to the Matter of Coſts, the 
Chief . Juſtice ſaid, ik the Diſtinckion that he had mentfoned 
was not to be allowed in this Caſe, here was an abſoſute Dil- 
continuance in the P2oceedings. Fo2 which Reaſon there coul 
be no Judgment given at all; and conſequently no Coſts again 
the Plaintiff. But if he p2zaped Leave of the Court to diſcon- 
tinue ; then be muff pay Coſts. However the Plaintiff did 
ot do that. 
farther over. 


Grace and Higham. 


Foz which Reaſon this Matter was ozdered to Vide pot 


IVAA een upon a organ Note, byought by an Indoztee what vill bo 


againſt an 
upon a Commiſion of Bankrupcy in Bar. But upon Evt- 
dence it 8 that the Certificate was made upon a joint 
ComtmiMon of Bankrupcy taken out ag ainſt the Defendant and 
his Bzother, who were Partners in Trade, And whether this 
Evidence ſuppozted the Iſſue, was a Queſtion, that came now 
befoze the Court, upon a Cate made at the Trial. M2. Strange 
argued, that it did not; and ſaid, that the only Statute, that 
the Defendant could put their Cafe upon, was 5 Geo. 1. 24, (14). 
The Wozds are, That any Perſon or Perſons, who ſhall become a 
Bankrupt, and purſue the Terms of that Clauſe, may plead, that he, 
ſhe or they became Bankrupts to any Action, that ſhall be brought a- 
gainſt them for Matter ariſing before their Bankrupcy. But he ſub- 
mitted, that thoſe CUo2zds might well be conſtrued, reddendo ſin- 
ula ſingulis, viz. he 02 ſhe ſhall be diſcharged upon a CommiMnon 
2 taken out againſt him oz her; and they, that is, 
joint Debtozs ſhall be venoargen upon a Commiſſion jotntl 
taken out againſt them. And ik the Intent of the Parltamen 


had been otherwiſe, the Mozds would have been erplained in 
this Banner, againſt them o2 either of them. But what he 
urged, determined this Conſtruton, was, that he ſubmitted 
it, the ſeparate Creditozs come not be let in to have any Part 

0 


02, the Defendant pleaded a Certificate 8294 Evi- 
ting to Bank- 
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of the Eſtate upon the joint CommiMon. But 907. Fazakerly 
argued on the other Side; and ſad, he appzehended, the ſeparate 
Crevitozs to each Bankrupt mf bt be let in upon the joint 
Commimon; though he did allow, that they ſhould have no 
Share of the Bankrupt's Effetts till the joint Creditozs ſhould 
be all ſatisfied. In kack, he ſa(ſd, every Ack of Bankrupcy is 
Perſonal to a Man's ſelf; and pꝛoperip ſpeaking there is no 

ch Thing as an At of Bankrupcy joint with another. And 
he 1 1— it to be known and certain, that if one Part- 
ner only becomes a Bankrupt, the joint Eſtate ſhall be divided 
in ſuch Caſe, as well as the ſeparate One. Jn the Caſe of 
Mackenſon and Parker, 23 December 1728. a Petition came on 
befoze the Lozd Chancelloz, on the Behalf of Peter Delamor. 
There was a ſeparate CommtMon taken out againſt Parker 
only; and a Petition by a Credito2 on the Partnerſhip-Eſtate. 
The Over pionounced was, that the Partnerſhip-Eſtate ſhouly 
be divided amongſt the en in the firſt Plate; 
and it there ſhould be any Surplus of this Eſtate due to the 
Bankrupt, that that Surplus rogether with his ſeparate E. 
ſtate ſhouſd be divided amongſt his ſeparate Creditozs; that 
on the other Þand the ſeparate Eſtate ſhould in the firſt Place 
be divided amongſt the ſeparate Creditozs, and if there ſhouln 
be any erg from that, oe that Surplus together with 

e 


the Partnerſhip-Eſtate ſhould be divided among the Partnerſhip- 
Creditozs. And he ſald, in the very Caſe of the two Highams a 
Petition was pzeferred befoze the Lo2zd Chancelloz 22 April 1729, 
on the Vehalf one Horſey, a Creditoz on the ſeparate Eſtate of 
this Defendant, And there, though this very joint Commil⸗ 
lion was depending, the Chancelloz ozdered, that the ſeparate 
Creditozs might pꝛove their Debts from Higham, ſcntoz, and 
te admitted Credito2s ; but the Partnerſhip-Cſfate ſhould be 
divided in the firſt Place amongſt the ]PPartnerſhfp-Creditozs. 
And another Caſe in 2 Ver. 706. was cited to the ſame Purpoſe. 
The Court thought this a Matter purer to be conſidered of 
farther; and accozdingip it was put off to another Day. 
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Abatement. 


HAT ſhall be ſaid to be a 
Plea in Bar and not in 
Abatement, by Reaſon of 
the Concluſion of it, Pag. 45 

How far the Court will ſet aſide a Plea 
of Abatement, 121 

How far a Plea in Abatement ſhall be 
ſaid to be ſufficiently verified by Aﬀ- 
davit, 151 

How far the Court will ſet aſide a Plea 
in Abatement, 121 

What ſhall be ſaid to be a Plea in Bar, 
what in Abatement, 447 


Account. 


How far a Court of Equity has a Right 
to make a Perſon account before them, 
3 — there is another Me- 


thod appointed for the paſſing ſuch 
Account, b 236 


How far a Plea of a ſtated Account ſhali 
be good in a Court of Equity, Page 272 


Acton. 


How far an Action will not lie againſt a 
Perſon for commencinga former Action 
againſt another without any — 

2 

How far the Court will not direct that 

two Cauſes of Action ſhall be own'd 


in one, o6 


How far an Action ſhall not be ſaid to 
be brought before the Cauſe of it a- 
roſe, $ 

How far the Court will direct that af. 
rent Cauſes of Action ſhall be joined 
in one Action, 11 

When an Action is brought upon 22 
23 Car. 2, cap. 9. ſe. 136, which was 
made to prevent vexatious Suits, what 
ſhall be good Evidence in ſuch Action, 

200 
How 


r 
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How far the Court cannot hinder a Per- 
ſon from proceeding at the ſame Time 
in two different Actions, Page 57 


Adminiſtratoz. 


When a Defendant has an Action brought 
againſt him as Adminiſtrator, how far 
ſuch Declaration ſhall be ſaid to be 

go, 29 
How far an Adminiſtration cannot be 

granted pendente lite of two Perſons 

claiming as Executors, 423 


Advowſon. 


What ſhall not be ſaid to make the Church 
to be full 42 
How far an Advowſon ſhall be Aſſets, 


440 


How far the Admiralty-Court has no Ju- 
riſdiction in Caſe of Wages belonging 
to. the Maſter of a Ship, 297 

How far a Prohibition lies to the Admi- 
ralty Court in a Suit againſt Owners 


of Ships, 410 


Additton. 


What ſhall be ſaid to be a Man's proper 
Addition, 


aggravation. 


How far one Fact cannot be laid in Ag- 
gravaainn of another, 184 
Agreement. 


How far a Perſon cannot declare upon a 
general Agreement and give in Evi- 
dence a ſpecial one, 303 

When an Action is brought upon a ſpe- 
cial Agreement, how far the Evidence 


ſhall be ſaid to ſupport it, 321 
Amendment. 


How far the Court allows of Amend- 
ment without paying Coſts, 
3 


| 


, 
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How far Indictments may be amended 
after a Verdict, Page 31 
How far a Judgment may be amended, 


| 5 
How far the Court will not allow an 


Amendment of a Declaration, unleſs 
the other Side conſents to it, 331 
How far Liberty ſhall be given to amend 
without Payment of Coſts, 0 
By what it is that the Court directa that 
the Niſi prius Roll ſhall be amegded, 
| oe 
How far the particular Inſtances wher 
in the Party wants to amend need not 
be ſpecified, 446 


Amercement. 


How far an Avowry ſhall be good, which 
is made upon a Diſtreſs for an Amerce- 
ment, 128 | 


. - Ambaſſavon. 


What Perſons ſhall be allowed the Privi- 
lege of an Ambaſſador's Servant, 79 
How far a Servant of an Ambaffador ſhall 
not be ſubject to an Arreſt, ib. 
How far an Affidavit ſhall be ſaid to be 
ſufficient or not to diſcharge a Perſon 
out of Cuſtody, on Account of his be- 
ing a Servant of an Ambaſſador 401 


Ankwer. 


How far the Court will not give a Man 
time to put in his Anſwer till he has 
entered his Appearance, 382 


Ancient Oemrſne, i 


How far the Plea of ancient Demeſhe need 
not be verified by Affidavit, 7 


Anglice. 


When an improper Latin Word is made 
Uſe of, how far an Argl/ice ſhall not 
help ir, 28 


Appeal, 


How far the Court will ball a Man in an 


Appeal of Murder, | 204 
What 
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What ſhall be ſaid to be a Diſcontinuance 
in an Appeal, | Page 204 
How far the Court will not bail a Per- 
ſon in an 2 for Murder, 333 
How far the Court will diſcharge a De- 
fendant in an Appeal, 423 


App2enticc. 


When an Action is brought againſt a 
Man for ſeducing an Apprentice, what 
ſhall be good Evidence to ſupport ſuch 


Action, | 312 
Articles of the Peace. 
How far Articles of the Peace ſhall not 
be diſcharged, . 84 
Arreſt. 


How far a Perſon ſhall not be allowed to 
be arreſted, by Reaſon of his atten- 
ding the Buſineſs of a Court, 251 


Arreſt of Judgment, 


How far the Court will arreſt a Judg- 
ment, notwithitanding the four Days 


are expired, 149 


Aſſumpſit. 


When an Action is brought for Money 
laid out to the Defendant's Uſe, what 
ſhall be good Evidence to ſupport ſuch 
Action, 301 

When an Action is brought for Goods 
ſold and delivered, what ſhall be good 
Evidence to ſupport ſuch Action, 316 


Aſſignment. 


What ſhall be ſaid to be a good Setting- 
out of an Aſſignment of a Form in 
. Pleading, 182 


Attoznep. 


How far an Attorney has no Authority 
to receive a Sum of Money belonging 
to his Client, without an Order for 


that Purpoſe, 147 
Who is the proper Perſon to be conſider- 
ed as Attorney in a Cauſe, 84 


Who ſhall be ſaid to be the Attorney in 


a Cauſe, Page 187 
The Courſe of Proceedings againſt an 
Attorney, 90 


How far it ſhall not be neceſſary that a 
Perſon ſhall appear by Attorney, 4 
How far the Court will direct, or not, 
that an Attorney's Bill ſhall be taxed, 
when a Security is given for the Pay- 
ment of the Money, 144 
How far the Court will not proceed in a 
ſummary Method relating to Attornies, 
246 

How far the Court cannot Order an 2 
rorney to enter Satisfaction upon the 


Roll, | 98 
How far the Court will grant an Attach- 
ment againſt an Attorney, tot 


How far an Attorney is bound to deliver 
in his Bill before he commences his Ac- 
tion, 315 

The Remedies which are proper to be 
taken in Diſputes ariſing between At- 
tornies and their Clerks, 331 

How far an Attorney's Clerk may main- 
tain an Action for Buſineſs done during 
his Clerkſhip, 322 

The Courſe of Proceeding in Actions 
brought againſt an Attorney, 403 

When an Action is brought upon an At- 
torney's Bill, what Evidence muſt be 
given in Order to ſupport ſuch Action, 


433 
Attachment. 


How far the Court will not grant an At- 
rachment, but only an Information, 


110 
How far Bail ſhall be neceſſary to be gi- 
ven upon an Attachment, 58 


How far an Attachment ſhall not be 
granted againſt a Perſon for a Con- 
rempt of the Proceſs of the Court, 56 

How far the Court will not grant an At- 
tachment againſt a Steward of a Court- 
Baron, 78 

How far the Court will grant an Attach- 
ment againſt a Perſon for replevying 
Goods which have been ſeiſed upon a 
Warrant of a Juſtice of Peace, 101 

How far it is neceſſary that a Rule ſhould 
be made to ſhew Cauſe before an At- 
tachment can iſſue, 353 

6 E Aver, 


A Table of the Principal Matters. 


Averment. 


What ſhall be a good Averment that one 
Action was brought for the ſame Cauſe 
as another is, Page 2 


Avowpy. 


The Certainty required in an Avowry, 46 
How far a Perſon may avow as Bailiff to 


a Husband and Wife, 36 
What ſhall be ſaid to be a good Avowry, 
| | 243 


Audita Querela. 


How far the Court will leave the Party 
to take his Remedy by Audita Querela, 


141 
Award. 


When an Attachment is moved for 
not performing an Award, what Mat- 
ters may be offered againſt the grant» 
ing it, | 461 
The Conſtruction of a Submiſſion to Ar- 
bitration, | 316 
How far the Court will not ſet aſide an 
Award, 364 
The Remedies upon an Award, 380 
What ſhall not be ſaid to be a good De- 
claration in Debt upon an Award, 448 
How far a Court of Equity will ſet aſide 
an Award for Matter debors, 430 
How far Awards may be ſet aſide by a 
Court of Ray, notwithſtanding the 
Party does not file his Bill till after the 
Time which is preſcribed by the Statute 
of 9 & 10 Mill c. rs. is expired, 152 
How far the Court will not ſet aſide an 
How far an Award ſhall not be ſaid to be 
good, by Reaſon of its not making an 
end of all the Matters contained in the 

- Submiſſion, 151 
What ſhall not he ſaid to be a good Plead- 
ing of an Award, Ws) 


Ball. 


HEN a Scire facias is brought a- 

gainſt Bail, how far ſeveral Fleas 

may be allowed in ſuch ſort of Caſes, 
Page 372 

When a Scire facias is taken out againſt 
Bail, the Time that is requiſite that it 


ſhould lie in the Office, 364 
What Perſons ſhall not be allowed to be 
come Bail for another, 418 


How far the Court will not diſcharge a 
Perſon upon Common Bail, 420 
How far the Court will ſtay Proceedings 
againſt Bail pending a Writ of Error, 
3 

How far Bail which are taken by = | 
Sheriff, ſhall be at Liberty to enter 
themſelves Bail above, 369 
How far the Court ſtays Froceedings a- 
gainſt Bail pending a Writ of Error, 

| 373 
How far the Court will not diſcharge a 
Perſon upon Common Bail, 438 
What ſhall be ſaid to be a good Bail- 
Bond, 181 
When the Plaintiff declares for more 
than the Sum contained in the ac tian, 
how far the Bail cannot be liable, 25 
How far the taking an Aſſignment of a 
Bail-Bond is a Perſons only Remedy, 
58 


How far the Bail ſhall be allowed to ſur- 
render the Principal before the Return 
of the Scire ſacias, 26 

How far the Court will not ſtay Proceed- 
ings in a Hcire facias againſt Bail upon 
a Motion, 7 

How far the Bail ſhall not be diſcharged, 
notwithſtanding the Plaintiff declares 
for more than is contained in the ac 
ætiam, 75 

When an Addion is brought by an Af 
ſignee of a Bail- Bond, upon what Terms 
the Court will ſtay Proceedings in ſuch 
Action, + 199 

How far Bail are liable, 187 

What ſhall be ſaid to be a good Declara- 
tion by an Aſſignee of a Bail-Bond, 114 

How far ſpecial Bail need not be given 
in an Action of Debt, which is brought 
upon a Judgment, * 20 

Within 
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Within what Time Bail is to be put in 
above, Page 21 
How far a Perſon ſhall not be allowed to 
take an Aſſignment of the Bail-Bond, 
by Reaſon that the ſame Perſons are 
Bail above, who were Bail to the She- 
riff, 34 
When a Writ of Error is brought upon 
a Judgment in an Ejectment, and the 
Defendant enters into a Recognizance, 
how far he ſhall not be required toju- 
ſtify, 83 
How far Coſts are allowable,or not,upon 
a Scire facias againſt Bail, 125 
How far the Court will not bail a Man 
in Caſe of Murder, 166 
How far the Court will not allow an 
Amendment of the Bail-piece, 214 
Within what Time Bail ſhall be allowed 
to juſtify, 154 
How far the Court will not grant an At- 
tachment againſt Bail, 288 
How far the Court will ſtay Proceedings 
againſt Bail, 108 
How far the Court will ſtay the Proceed- 
ings in a Scire fac/as againſt Bail, 114 
When an Action is brought by an Al- 
ſignee of a Bail- Bond, how far the Plain- 
tiff cannot take Exceptions to the De- 
clarations upon a general Demurrer, 72 
How far the Court will not direct that 
Proceedings upon a Bail-Bond ſhall be 


ſtaid after Judgment. 43 
What ſhall be a good Declaration in Ac- 
tion upon a Bail-Bond, 347 


How far the Court will ſtay Proceedings 
againſt Bail after a Writ of Error is 
brought, 341 
What al be ſaid to be a Waiver of ſpe- 
cial Bail, 27R 
How far the Court allows Bail to juſtify, 
without putting any Terms upon them, 
283 

Aſter what Length of Time Bail may 
be allowed to ſurrender the Principal, 


344 
What ſhall be a good Scire facias againſt 
Bail, | ibid. 


What ſhall not be ſaid to be a good De- 
claration, in an Action upon a Bail- 
Bond, 336 

How far a Perſon cannot take out a Ca- 
pias againſt the Principal pending a 


—— 


| Writ of Error, in order to charge the 
Bail, Page 334 
When Debt is brought upon a Recogni- 
zance againſt Bail after a Writ of Er- 
ror is brought upon the principal Judg- 
ment, upon what Terms the Court 
will ſtay Proceedings in ſuch Action, 


&7 

How far one Court will diſcharge an — 
torney of another upon Common Bail, 
00 

When Debt is brought againſt Bail, L 51 
is the Courſe of Proceeding in ſuch 
Action, 314 
How far a Defendant ſhall not be allowed 
to make a Waiver in Prejudice of his 
Bail, 322 


Bankrupt, 


When a Wife of a Bankrupt imploys a 
Friend of hers to buy Goods with the 
Bankrupt's Money, how far the Aſ- 
ſignees may come upon the Buyer, 77 

How far the Court will give Liberty that 
a Perſon ſhall inſpect Proceedings under 
a Commiſſion of Bankrupcy, 59 

What are ſuch Creditors as ſhall not be 
bound to come in as Creditors under 
a Commiſſion of Bankrupcy, ih, 

When an Attorney ſues out a Commiſſion 
of Bankrupcy, againſt whom he muſt 
take his Remedy to recover the Ex- 
pences of ſuing out the Commiſſion, 


315 
What will be good Evidence relating to 
Bankrupcy, 469 


Baliliff. 


How far the Court will grant an Attach- 
ment againſt a Bailiff for Extortion, 


| 107 
How far the Court grants Informations 
againſt Bailiffs, 259 
Baſtard. 

What ſhall be a good Order of Baſtardy, 
31 

What ſhall not be ſaid to be a good Or- 
der of Baſtardy, | 326 
What ſhall not be ſaid to be a gocd Or- 
der of Baſtardy, 261 
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Vill of Exchange. 


What ſhall be a good Declaration of a 
Bill of Exchange, Page 87 
What ſhall be ſaid to be a good Bill of 
Exchange, 12 
When an Action is brought againſt an 
Indorſee of a Bill of Exchange, what 
ſhall be good Evidence in ſuch Action, 

| 198 
Within what Time a Bill of Exchange 
ſhall be ſaid to be payable, 303 


Books, 


How far the Courts of Law will not 
make a Rule for the Inſpection of 
Books, 100 

When a Rule is made to inſpect the 
Books of a Corporation, in what Man- 
ner the Rule is to be drawn up, 107 

What ſhall not be ſaid to be Publick 


Books 39 
How far Books of Account ſhall note 


allowed to be Evidence, 300 
When a Rule is made for the Inſpection 
of Books, in what Form it is to be 


drawn up, 455 
How far the Court will not give Leave 


for the Inſpection of Books, 466 
Vond. 


Within what Time an Action may be 
brought upon a Bond, 183 
How far the Court will ſtay Proceedings 


in a Debt upon Bond, 429 


Py-L aw, 
How far a By-Law thall be intended, 414 
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Caption. 


WI AT ſhall be a good Caption of 
an Indictment, 


Carrier, 


What ſhall be ſaid to be a good Declara- 
tion in an Action brought againſt a 
Carrier, 260 
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Captas. 
How far the Court will quaſh a ſpecial 
Capias, Page 368 
Certtozart, 


When there are two Returns made to 
Certiorari's contrary one to the other, 
which Return ſhall be raken to be true, 

12 

How far ſeveral Certiorari's may be ta- 
ken out before In nul, e Erratum is 
pleaded, 10. 

How far a Certiorari ſhall not remove an 
Indictment from the O, Baily, 7 

How far a Certiorari ſhall remove the Re- 
cord it felt, and not barely the Tenor 
of it, 

How far a Certiorari ſhall be granted to 
remove an Indictment of Felony, 41 

How far a Certiorari cannot be granted 
by a Judye at his Chambers, 96 

How far a Certiorari cannot iſſue out of 
Chancery to remove an Indictment, 

ib. 

What ſhall not be ſaid to be a good Re- 
turn to a Cerfiorart, 113 

When an Order is removed up by Certio- 
rari, how far the Court is bound to 
give ſome Direction concerning it, 191 

How far a Certiorari ſhall remove an In- 
dictment relating to the Highways, 

236 

When a Conviction is made upon the Ex- 
ciſe Laws, how far a Certiorari goes 
in ſuch ſort of Caſes, 245 

The Time which a Perſon ſhall be allow- 
ed to make a Return to a Certiorari, 


| 330 
How far a Certiorari does not lie to the 
Old Baily, 445 


How far a Certiorari lies to remove an 
Indictment for not repairing a Bridge, 
ibid. 

How far the Court grants a Certiorari to 
the Old Baily, 415 


Certificate. 


How far it is neceſſary to apply to a 
Judge for his Certificate, in order to 
3 have 
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have full Coſts, when the Damages are 
under 401. Page 223 
How far the Court will grant an Infor- 
mation againſt a Perſon for making a 


falſe Certificate, 330 
Challenge. 

How far the Court will grant an Infor- 

mation for a Challenge, 379 
Conſtable. 


How far an Indictment will not lie a- 
gainſt a Perſon for refuſing to take 
upon himſelf the Office of Conſtable, 

I 

How far Juſtices of Peace have * 
Power of removing Conſtables from 
their Office, 51 


Church. 


How far a Perſon may be rated to the 
Repairs of a Church according to his 


Stock in Trade, 106 
Citation. 
Conſtruction upon the Statute of 2314.8. 
c. 9. relating to Citations, 223 
Clerk in Court. 


How far the Court will not direct that 
Service upon the Clerk in Court ſhall 
be good Service, 314 


Cozporation.. 


How far the Word Burgeſs ſometime ſig- 
nifies the ſame as Capital Burgeſs, 26 
How tar Liberty ſhall not _ to 
take Copies of Charters of a Corpo- 
ration, ibid. 
What ſhall be ſaid to be a good By- 
Law, ibid, 
How far a Uſage in a Corporation ſhall 
be Evidence of a By-Law, ibid. 
When an Election of Burgeſſes is to be 
made in a Corporation, how far Notice 
muſt be given previous to ſuch Elec- 
tion, ibid. 
How far an Order made by a Corpora- 
tion {hall be ſaid to be illegal, 236 
In what Manner Rules are proper to be 


drawn up which are made for the 


granting Mandamns's to Corporations, 


Page 82 
How far a Corporation cannot deprive a 
Perſon of an Office, 264 


What Things may be done by a Corpo- 
ration in theAbſence of the Mayor, 385 
At what Time the Court grants their 
Rules for inſpecting Books of a Cor- 


poration, $79: 


When Notice is given of a Meeting in 
a Corporation for a particular Buſineſs, 
how far other Buſineſs cannot be gone 

upon, 80 

What Perſons have Authority to admi- 
niſter the Oath of Office to the Mem- 
bers of a Corporation, ibid. 

How far the Court will not grant an In- 


formation in the Nature. of a Q!0 War- 


ranto againſt Perſons for exerciſing the 
Power of Freemen in it, 137 
How far the Court will make a Rule for 
the Inſpection of particular Books be- 
longing to a Corporation, r 
How far the Court will direct that a Per- 
ſon ſhall attend with a Corporation- 
Book at a Trial, 429 
The Conſtruction of Charters concerning 
what Perſons are qualified to be elected 
Members of a Corporation, 417 


Cozoner. 
Where the Venire ſhall be directed to the 
Coroner, 421 
Common Recovery. 


How far a Common Recovery ſhall be 
good, provided there is a Tenant to the 
Precipe before the Judgment given, 62 


Convittion, 
What ſhall be ſaid to be a good Con- 
viction for Deer-ſtealing, 213 
College. 
The Conſtruction to be put upon Statutes 
of Colleges, | 192 
Commitment. 

What ſhall be ſaid to be a good Commit- 
ment, 393 
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| Coklullon. | 
The Comfiruttion of a Collufion madc 
by the King, 42 
Cofls. 


| How far the Court will not require 8 


How far Coſts ſhall be paid to an Execu- 
tor, 333 | 
When an 1 is brought, how 


When a. Proceſs ifues from the Courts 
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How far a Commitment all not be faid 
to be good in Point of Form, Page 73 
Mow far a Juſtice of the Peace have no 

Authority to commit, 10. 


Contempt, how far the Court will 
not Bail him in ſuch fort of Caſes, 


Perſon xo give Security for paying the 
Coſts of a Suit, 197 
How far the Plaintiff ſhall recover no 
more Coſts than Damages by reaſon 
that the Damages are under 40 f. 117) 


far the Proſecutor ſhall not pay Coſts, 


274 
Continuances. 
How far a Certiorari ſhall go to certify 
Continuances, 173 
Copyhold. 


How far the Court of King's Bench will 
ive Liberty for the Inſpection of the 
Covtr-Rolls of & Manor, _ 


County Palatine. 


of Weftminfter-Hall into the County 
Palatine, what ſhall be the proper 
Manner of inforcing ſueh Proceſs, 55 
When Actions are brought in Counties 
Palatine, how far the Continuances 
muſt be entered up from one Seſſions 


to Another, 1 


Confideration. | 


How far a Confidetation of = Promiſe | 
fhall not be ſaid to be illegal, 269 


Condition, 


How far a particular Performance of 
a Condition muſt be fet forth in Plead- 


ing, Page 254 
Curate. 

How far Curates are obliged to take a 

Licence, 233 
Cuſtom, 


When a Bill is brought in order to eſta- 
bliſh a Cuſtom, how far the Court 
cannot eſtabliſh it by Reaſon that the 
Cuſtom proved by the Evidence ma- 
terially differs from that which was 

ſet forth by the Bill, 206 


Damages. 


Hf? W far Damages cannot be reco- 
vered againſt Bail, but only Coſts, 
62 


How far Damages may be increaſed by 
the Court upon an Inſpectlon, 105 
Depztbatton. 


How far a Prohibition will not lie to the 
Eccleſiaſtical Court in a Suit for De- 


privation, 412 
Demurter. 

How far an Amendment may be allowed 

after a joining in Demurrer, 153 


How far the bringing an ARtion in the 
Debet and Detinet inſtead of the De- 
tinet only, cannot be taken Advan- 
tage of upon a General Demurrer, 

323 

What ſhall be a good Joinder in De- 
murrer 16 

How far the Court will allow an Amend- 
ment after a Joinder in Demurrer, 

213 

How far the Plaintiff need never demur 

ſpecially wo a Plea in Abatement, 11 
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Declaration. 


How far a Perſon ſhall not have Leave 
given him to add a new Count after 
a ſecond Term, Page 21 
How far the Court will not allow a 
Perſon to amend this Declaration by 
altering his Venue, 41 
How far a Declaration ſhall only be con- 
ſidered to be of that Term in which 
Notice was given of it, 46 
How far the Plaintiff ſhall be allowed to 
vary in his Pleading the Time which 
he alledged by his Declaration that his 
Cauſe of Action aroſe in, 54 
How far a Fact may be laid by a C 
cum in a Declaration, 423 
How far the Court will give Liberty 


that a Declaration may be amended, 
408 


Debt. 


Where a Nil debet, may be pleaded, 15 


| Deed. 
What ſhall not be ſaid to be a good 
Pleading of a Deed. 61 


How far a Deed muſt be pleaded ac- 
cording to the Operation of the Law, 

7 235 
How far a Deed may be read in Evi- 
dence, by reaſon of the Length of 
Time ſince it was made, not withſtand- 
ing no Proof is given of the Execution 
ity 14 


Depoſition. 


How far Depoſitions in one Cauſe 
cannot be read in another, without pro- 
ducing an Order for that Purpoſe, 
323 

How far the Depoſition of a Witneſs 
may be read by Reaſon that the Wit- 


neſs himſelf is in Scotland, 268 
Departure. 

How far a Rejoinder ſhall be ſaid to be 

a Departure from the Plea, 4 
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Diſtreſs. — 


The Remedy for taking an unreaſonable 
Diſtreſs, Page 184 
How far a Diſtreſs js neceſſary to be 
carried off the Premiſſes, 3 


Diſtributton. 


How far a Suit will not lie in the Eccle- 
ſiaſtical Court for a Diſtribution of 
an Inteſtatc's Eſtate, 277 


Diſcontinuance. 


What ſhall not be ſaid to be a Diſcontinu- 
ance in Pleading, 336 


Diſtringas. 


What Iſſues are proper to be returned 
upon a Diſtringas, 139 


Oonatſve, 
How far the Officers belonging to a 


Church which is a Donative are un- 
der the Juriſdiction of the Ordinary, 
notwithſtanding the Chaplain himſelf 
is not, 5 


Durham. 


What ſhall not be ſaid to be a good 
Writ, which is directed to the Bi- 
ſhop of Durham, 57 


Eccleũaſtical Perlons. 


HEN a Werit of Fxecution is 
to be made out againſt an Eccle- 
ſiaſtical Perſon, whom the Writ muſt 
be directed to, 186 
How far the Deputy of a Clerk of a 
Pariſh is obliged ro take a Licence, 


377 


CTjetment. 


How far the Court will ſet aſide a Non- 


ſuit in an Ejectment. 156 
How 
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How far the Court will ſtay Proceedings 
in an Fjectwent, by Reaſon that the 
Norice, which wa, annexed to the 
Copy of the Declaration, was not 
ſigned by the Caſual Fjcctor, Page 43 

How far the Plaintiff cannot be intitled 
to ſign Judgment againſt the caſual E- 

. jector, 43 

How far the Court cannot ſtay Pro- 
ceedings in an Ljectment notwithſtand- 
ing ſome appearances of equitable 
Circumſtances, 135 

How far the Court will ſet aſide an Exe- 


cution in an Ejetment by Reaſon of 


a Defect in the Notice anncx'd to the 
Declaration, 116 
How far in Fjc&ment it is not neceſſary 
that Iſſue ſhould be joined before a 
Trial at Bar can be moved for, 128 
How ſar Proceedings in an Ejectment 
will not be regular without the Con- 


ſent of the Tenant, 386 
How far a "Tenant ſhall be allowed to 
betray the Poſſeſſion, 422 


How far the Court cannot ſtay Execution 
on the Detendant's pay ing what is 4% 


fide due, 411 
The Form of a Judgment to be given 
in an Fjectment, 464 


'The Certainty required in an Affidavit of 
Service of a Declaration in Ejectment, 


429 

What ſhall be ſaid to be a good Judg— 
ment in an Ejeqment, 171 
How far Amendments ſhall be allowed 
in an Fje&tment, 53 
How far the Court will not inlarge the 
Time in an Ejectment, 229 


When a joint Ejeetment is brought, 
how far one of the Plaintiffs has it in 
his Power to put a Stop to it. id. 

Tis Ccriainty required in an Affidavit 
concerning the Delivery of a Declara- 
tion in Ljcctment, 330 

How far the Court does not ſtay Pro— 
ceedings in an Ejectment, by Reaſon 
ot the Death of the Tenant. 422 


Elegtt. 
How far an Elegit may be amended, 
| 276 
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Ellſozs. 


What ſhall be a good Appointment of 
Elifors, Page 58. 


Enqutry. 


Ihe Notice to be given on executing a 
Writ of Enquiry. 233 
low far the Court will not ſet aſide a 
Writ of Enquiry by Reaſon of the 


Smallneſs of the Damages. 107 
The Notice which is requiſite to be given 
of a Writ of Enquiry. 139 


How many Days Notice is requiſite to 
be given upon a Writ of Enquiry, 
| 110 
How far upon a Writ of Enquiry the 
Jury cannot give the Plaintiff Damages 
to the Time of exccuting the Writ, 


4+ 
Equity, 


What Matters the Courts of Law will 
not give Relict in, by Reaſon thar 
they are more proper for Courts of 


Equity, | 139 


Crro!, 


How far the Court will amend a Writ 
of Error within 5 Geo. 1. c. 13, with- 
out making a Rule to ſhew Cauſe, 


120 
How far a Writ of Error ſhall be no 
Su per ſedeas, 176 


How far a Perſon may take out Exe- 
cution notwithſtanding a Writ of Er- 
ror, 176 

How far a Plea to a Scire facias to 
aſſign Errors ſhall be ſet aſide, 33 

How far the Court will not quaſh a 
Writ of Error, but require the Party 


to plead to it, 188 
What Matter a Perſon ſhall not be al- 
lowed to aſſign for Error, 216 
How far a Writ of Error ſhall be quaſhed 
with Coſts, | 89 
How far the Court will amend a Writ of 
Error, 62 


How 
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How far a Writ of Error is proper to be 
amended, Page 405 
When a Writ of Error is quaſhed, how 
far no Coſts ſhall be ordered to be paid, 

9 

How far a Warrant of Attorney 1 
filed after an Interlocutory Judgment, 
413 


How far the Court gives Liberty to take | 


out Execution pending a Writ of Er- 
ror, | 403 
When Debt is brought upon a Judgment 
pending a Writ of Error, upon what 
Terms the Court will ſtay Proceedings 
in ſuch Action, 308 
How far the Court will allow of an A- 
mendment after a Writ of Error, 
334 

How far the Court will give a Man Leave 
to take out Exccution pending a Writ 
of Error, 362 
What Court muſt be applied to in or- 
der to quaſh a Writ of Error, 419 
How far the Court will quaſh a Writ of 
Error, | 337 
How far the Court will not allow an 


Action of Debt to be brought upon a 


Judgment pending a Writ of Error, 
323 

How far the Court will require a Man 
to aſſign his Errors within a certain 
Time, 328 
What ſhall be ſaid to be a Confeſſion of 
an Error which is aſſigned upon Re- 
cord, 259 
How far the Court will confine a Perſon 
to aſſign his Errors within a ſhort 
Day, 467 
When a Writ of Error is brought upon 
a judgment in Jreland, how far the 
Court will require the Party to aſſign 
his Errors within a ſhort Day, id. 


Eſcape. 


The Conſequence of à Priſoner's being 
retaken upon a freſh Purſuit, 350 
Within what Time a freſh Purſuit muſt 


be made, 354 
The Remedy for an Eſcape, 454 
How far the Court will ſtay Proceedings 
in an Action of Eſcape, 439 


When a Perſon who has eſcaped is re- 
taken, what Priſon he ſhall be com- 


mitted to, Page 437 
Eſtoppel. 

How far a Perſon ſhall not be eſtopped 

by a Recognizance of Bail, 70 
Evidence. 

Which Side ſhall begin with producing 

their Evidence firſt, 12 

How far an Hiſtory cannct be given in 

Evidence, 14 


When a Perſon enters into a Rule to 
give material Evidence in a certain 
Place, what ſhall be ſaid to be a Breach 
of it, a 180 

Excommunitation. 

How far the King's Bench may exereiſe 
a Juriſdiction over the Writ of Ex- 


communicato Capiendo, before the Re- 
turn of it, 33 


Erchequer-Chamber. 


When a Judgment of the Court of 
King's Bench is affirmed in the Exche- 
quer-Chamber, what ſhall be a good 
Writ of Execution of ſuch Judgment, 

221 


Executoz. 


What ſhall be a good Plea by an Execu- 
tor, 186 
How far an Executor ſhall be intitled to 
an Imparlance, 267 
How far a Court of Equity gives Di- 
rections concerning the Marſhalling 
of Aſſets, 207 
When a Bill is brought againſt two Exe- 
cutors, how far a Plea of one of them 
cannot be allowed of, 


Crecutton, 


How far the Court will diſcharge a 
Perſon out of Execution, by Reaſon 
of a Defect in the Warrant, 174 
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How far the Court will not grant a new 


Writ of Exccution, Page 177 
How far the Court will not diſcharge a 
Wife out of Exccution, 308 


How far the Court will not direct that 
Goods, which are taken in Execution, 
ſhall be ſtaid in the Hands of the She- 
1 43 

How far the Court will give Leave, that 
a Writ of Execution may be amend- 
ed, ibid. 

How far the Court will not diſcharge a 
Perſon out of Execution, by Reaſon 
of his not being charged within two 


Terms, ibid. 
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Felony. 


O W far the Court will reverſe a 
Judgment in an Indictment for 


Felony, 401 
How far the Court will admit a Perſon 
to be bailed for Felony, 41 


Fine. 


How far Juſtices of Peace muſt ſer the 
Fine at the Time of the Conviction, 


— 30 
Flled. 
In whoſe Office Writs arc to be filed, 


— 72 


Fozgery, 
What ſhall be faid to be a Forgery at 
Common Law, 10 
What ſhall be ſaid to be a good Infor- 
mation for Forgery, ibid. 
What ſhall be a good Indictment of 
Forgery, 168 
How tar a Perſon ſhall be ſaid to be a 
Principal in Forgery, 112 
Foxcible Detatner. 


What ſhall be ſaid to be a good Con- 
viction for a Forcible Detainer before 


a Juſtice of Peace, notwithſtanding | 


3 


the Continuance of the Eſtate is not ſet 
forth, Page 30 


Foreign Attachment. 


How far Debt may be bound by a Fo- 
reign Attachment, notwithſtanding it 
was not at that Time payable, 21 


Fraud, 


What is not a good Indictment for a 
Chear, . 398 
How far the Court will not imply a 
Fraud from Facts ſtated in an Order, 
but the Fraud muſt be particularly 


found, 22 
How far the Court will grant or not an 
Information for a Cheat, 126 


Þabcas Cozpus. 


HEN a Perſon is brought up 

by Habeas Corpus, how far the 

Court will diſcharge him, by Reaſon 
of Defects in the Commitment, 177 
How far the Court will require a Re- 
turn to be made to a Habeas Corpus, 
141 

When a Perſon is brought up by Ha- 
beas Corpus, how far the Court will 
not allow him to be bail'd, 350 
How far a Habeas Corpus ad Teſtifi- 
candum cannot be granted without AF- 
fidavit, 151 
How far the Court will allow a Perſon 
to be bailed, who is brought up by 
Habeas Corpus, 216 
When a Cauſe is removed up by Habeas 
Corpus, how far a Procedendo ſhall be 
ſaid to be regular, 303 


Hetrs. 


How far the Rule of Law is, that an 
Heir at Law ſhall not be diſinherited 
by a Will without a neceſſary Impli- 
cation, 458 


Digh- 
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Highway. 


What ſhall be a good Indictment for 
ſtopping of a Highway, Page 34” 
How far a Waggon-way ſhall not be 
ſaid to be reſerved, 318 
What ſhall be ſaid to be a good Con- 
viction upon the Acts relating to the 
Turnpikes, 


Dusband. 


What Action the Wife cannot join in 
with her Husband, 75 

What ſhall be ſaid to be a good Plea of 
Coverture, 70 

How far the Court will grant an Infor- 
mation againſt a Husband for Wrongs 
done to his Wife, 42 

When an Action is brought by one Per- 
ſon againſt another for lying with his 
Wife, what ſhall be good Evidence to 
ſupport ſuch Action, 367 

How far the Court grants a Habeas Cor- 
pus returnable immediate, licet langni- 
dus, 


Due and Cry. 


When an Action is brought upon the 
Statute of Hue and Cry, what Evi- 
dence the Plaintiff muſt give in order 


to ſupport it, 433 


Identity. 


H E Method which the Court takes 
in Criminal Caſcs in order to aſcer- 
tain the Identity of the Perſon, 196 


Tcofails, 


How far a Defect in a Declaration ſhall 
be ſaid to be cured after a Verdict by 
16 & 17 Car. 2. c. 8, 127 


427. 


402 


Imparlance. 


How far Imparlances are to be granted 
in Caſe of Attornies, Page 159 
Where a Defendant ſhall be intitled to 
an Imparlance, 185 
How far a Detendant ſhall be intitled to 
an Imparlance, 321 
How far a Perſon ſhall not be intitled 
to an Imparlance, 330 
How far a Perſon ſhall be intitled to an 
Imparlance, 


344 
Imhzacery. 
The Remedy in Caſe of Imbracery, 
| 221 
Impaiſonment, 


What Priſon a Perſon is to be commit- 
ted to, 129 
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